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CASES 

ARGUED   AND   DETERMINED 


ITT 


tHE  SUPREME  COURT 

THE  STATE  OF  MISSOURI^ 

OOXOBBR  TERM,  1855,  AT  ST.  LOUIS. 
XoDHTiirirCD  rftov  vol.  xxx.] 


^OODSOI^  ^Bespondeoty  vs.  Skinnsr  astb  Bbbck^  Appellutv. 

4.  A  power  to  ^^  onnml  a  sale"  of  a  lot  in  the  St  Louis  common,  made  under 
the  authorilj  of  '^  an  act  to  au(borize  the  sile  of  the  St.  Louis  common^^* 
approved  March  18,  1835,  is  suhstantiallj  ^pursued  by  declaring  the  lot 
*^forM9d  to  the  city  of  St.  Louie." 

^  The  seventh  section  of  the  above  act  provided  that  the  ^  board"  of  alder- 
men of  the  city  of  St  Louis  might,  by  resolution,  ^.^  ^' annul"  a  sale  mad« 
under  the  said  act,  upon  the  non-payment  of  interest  due$  in  a  deed  of  the 
^  mayor,  aldermen  and  citiiens  of  the  city  of  St  Louis,"  dated  March  10, 
1836,  nutde  under  said  act,  a  po^er  was  reserved  to  the  <^  mayor  and  alder* 
men"  to  ^<  annul  the  safe"  upon  the  non-payment  of  interests  heldy  tliatlt 
was  the  intent  of  the  act  that  the  body  in  which  the  legislative  power  of  m 
city  should  at  the  time  reside,  should  annul  (he  sale;  that,  consequently, m 
reaolution  of  the  city  council,  consitting  of  the  board  of  aldermen  and 
board  of  delegate",  (to  whom  by  the  act  of  February  8th,  IS39,  the  legisla- 
tive power  of  the  city  had  passed,)  approved  January  3,  1841,  declaring 
%  lot  ^  forfeited  to  the  city  of  St  Louii^  wai  a  .good  annulment  of  the  sal« 
^  said  iot'^ 
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S.  The  city  of  8t.  Loaii  has  a  fee  simple  titie  to  its  common,  and  maj^  nnder 

its  charter^  pass  sach  a  title  to  a  purchaser. 
4.  There  is  a  OMtrked  difference  between  a  f orfetture  imposed  bj  a  statute  and 

ose  arising  under  the  contract  of  parties.    In  the  one  case  it  can  not  be  re* 

Keyed  against  |  in  the  other,  it  naj. 

Appeal  from  Si.  Louis  Land  Court. 

This  was  an  action,  in  the  nature  of  an  action  of  ejectment, 
to  recover  possession  of  the  south-east  quarter  of  block  No, 
1%  in  the  St.  Louis  common.  It  is  alleged  in  the  petition  that 
on  the  23d  day  of  June,  1848,  the  **  city  of  St.  Louis,''  be- 
ing the  owner  in  fee  simple  of  the  above  tract  of  land,  conveyed 
the  same  to  John  Laughton  and  D.  II.  Armstrong,  who,  on  the 
24th  day  of  October,  1849,  conveyed  to  the  plaintiff,  Woodso», 
The  defendants,  in  their  answer,  set  up  a  prior  title. from  the 
city  of  St.  Louis,  under  a  previous  corporate  name,  and  allege 
that  *^  the  mayor  and  aldermen  of  the  city  of  St.  Louis,  claim- 
ing the  power  to  dispose  of  said  premises  under  an  act  of  the 
general  assembly  of  the  state  of  Missouri,  entitled  ^^  An  act  to 
authorize  the  sale  of  the  St.  Louis  common,"  approved  March 
18, 1835,  by  indenture  of  lease  dated  March  10,  1886,  leased 
said  premises  to  Nathaniel  B.  Atwood,  for  a  term  of  fifty 
years  from  date  of  said  lease,  which  term  has  not  expired. 
The  defendants  claim  under  the  said  Atwood. 

Upon  the  trial,  the  plaintiff  showed  the  original  title  of  the 

inhabitants  of  St.  Louis  to  the  common,  which  it  is  unnecessary 

to  set  forth  here.     Plaintiff  then  introduced  in  evidence  a  deed 

dated  June  23d,  1848,  from  the  city  of  St.  Louis,  to  John 

.'Laughton  and  David  H.  Armstrong,  purporting  to  conveythe 

premises  in  controversy  in  the  present  suit ;  also  a  deed  of  con- 

'veyance  of  the  same  premises  from  the  said  Laughton  and 

Armstrong  to   plaintiff,  Woodson,  dated  October  24,  1849. 

f  There  was  evidence  tending  to  show  the  value  of  the  premises 

'claimed  to  be  f  16,000,  also  tending  to  show  the  yearly  value 

'  of  the  same.    The  plaintiff  here  rested,  and  the  defendant  then 

introduced  in  evidence  a  deed,  dated  March  10,  1836,  of  the 
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major,  aldermen  and  citizens  of  St.  Louis,  (the  corporate  name 
at  the  date  of  the  deed)  to  Nathaniel  B.  At  wood  ;  which  deed 
IB  as  follows  :  ^^  This  indenture,  made  at  the  city  of  St.  Louis, 
Missouri,  the  10th  day  of  March,  1886,  by  and  between  the 
mayor,  aldermen  and  citizens  of  the  city  of  St.  Louis,  of  the 
county  of  St.  Louis,  and  state  of  Missouri,  of  the  one  part, 
and  Nathaniel  B.  Atwood,  &c.,  (of  same  place)  of  the  other 
part,  to  comply  with  the  ninth  section  of  ^  An  act  to  authorize 
the  sale  of  the  St.  Louis  common,'  approved  March  18,  1885, 
wilnesseih^  that  the  mayor,  aldermen  and  citizens  of  the  city 
of  St.  Louis,  for  and  in  consideration  of  the  rents  reserved, 
fcc.,  have  demised,  granted  and  to  farm  let,  and  by  these  pre- 
sents do  demise,  grant  and  to  farm  let  unto  the  said  Atwood,  his 
executors,  administrators  and  assigns,  all  that  lot,  messuage  or 
tract  of  land,  situate  within  the  limits  of  the  St.  Louis  common, 
in  the  county  aforesaid,  containing  9  and  70-lOOths  acres,  and 
described  as  follows  :  The  S.  E.  J,  block  79,  of  the  survey  of 
the  St.  Louis  common,  made  by  Charles  DeWard,  by  order  and 
direction  of  the  board  of  aldermen  of  the  city  of  St.  Louis, 
together  with  all  the  rights,  members  and  appurtenances  what- 
soever thereunto  belonging,  or  in  anywise  appertaining,  and  the 
rent,  issues  and  profits  thereof :  To  have  and  to  hold  the  said 
lot,  messuage  and  tract  of  land,  and  all  and  singular  the  prem- 
ises hereby  demised,  with  the  appurtenances,  unto  the  said  At- 
wood, his  executors,  administrators  and  assigns,  from  the  date 
hereof,  for  and  during  the  term,  and  upon  the  condition  follow- 
ing, being  those  prescribed  by  an  act  of  the  general  assembly 
of  the  stute  of  Missouri,  passed  March  18, 1835,  entitled  *  An 
act  to  authorize  the  sale  of  the  St.  Louis  common.'  That  is 
to  say : 

*'  let.  Yielding  and  paying  for  the  same  as  a  yearly  rent, 
unto  the  mayor,  aldermen  and  citizens  of  the  city  of  St.  Louis, 
and  their  successors,  the  interest  of  five  per  cent,  a  year  on  the 
amount  bid  for  said  lot  or  parcel  of  ground,  being  the  sum  of 
|36  86,  at  the  expiration  of  one  year  from  the  date  of  these 
presents  ;  and  to  secure  the  payment  of  which  a  note  has  beM 
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execated  by  the  said  Atwood,  and  the  like  sum  at  the  ezpiratioo 
of  erery  year  thereafter. 

*•  2d.  That  at  the  end  of  fifty  years  from  the  day  of  sale,  be- 
ing the  8th  day  of  March,  1886,  and  erery  fifty  years  thereaf- 
ter, and  after  the  assessment  made  by  the  publie  assessor,- 
agreeably  to  the  act  of  the  general  assembly  above  mentioned^r 
the  said  Atwood  shall  pay  five  per  centum  a  year  upon  such  as^ 
lessed  value  as  a  yearly  rent. 

**  3d.  That  should  the  interest  aforesaid  remain  unpaid  for  six 
months  after  due,  the  mayor  and  aldeimen  of  the  city  aforesaid 
May  annul  the  sale,  an  1  proceed  to  sell  again,  according  to  the 
act  of  the  assembly  aforesaid. 

**  4th.  That  at  the  expiration  of  ten  years  from  the  day  of 
aale,  or  at  any  time  after  such  term,  if  the  annual  per  cent* 
aforesaid  be  duly  paid,  the  said  Atwood  may  pay  the  sum  of 
f  787  20,  being  the  amount  bid  for  the  lot  aforesaid,  and  re- 
ceive a  deed  i^n  fee  simple,  with  speenl  warranty  only  against 
the  inhabitants  of  the  city  of  St.  Louis^  and  all  persons  claim^ 
ing  under  theraf ;  ant}  the  said  Atwood,''  &c.,  (here  follows  a 
covenant  to  pay  the  rent,  &;c.) 

^^  In  witness  whereof,  the  parties  aforesaid  have  executed 
this  deed  in  duplicate,  like  mayor  of  the  city  of  St.  Louis  and 
the  city  register  signing  their  names,  and  causing  the  common 
seal  of  the  city  of  St.  Louis  to^  be  affixed  to  both  parts,  and  the 
aaid  Atwood  signing  his  name  and  affixing  Lis  seal  to  both 
parts  of  this  indenture,  on  the  10th  day  of  March,  1886. 

**  John  P.  Dabby,  Mayor. 
**  Nath'l.  B.  AtwooB',  (seal.) 
,    **  J.  A.  Wherry,  Register,  (seal  of  city. )" 

The  defendants  also  gave  in  evidence  a  deed  from  N.  B.  At^ 
wood  to  J.  W.  Skinner,  the  defendant,  assigning  to  said  Skin-^ 
ner  a  portion  of  his  (  Atwood's)  interest  in  the  premises.  Thia 
deed  is  dated  September  6th,  1850. 

The  plaintiff  then  in  rebuttal  introduced  Socrates  Newman^ 
who  testified  that  he  was  the  register  of  the  city  of  St.  Lords, 
and  that  ordinances  766  and  2826,  as  they  appear  in  the  vol-' 
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nme  of  published  ordinances,  were  duly  enrolled  on  the  recordi 
of  the  board  of  aldermen  and  board  of  delegates  of  the  city 
eouBcil.  These  ordinances  were  then  offered  in  evidence,  and 
admitted  in  evidence  against  objection  of  defendants.  OrcB- 
nan«e  766,  approved  January  8d,  1041,  is  as  follows  : 

^*  A  joint  resolution  providing  for  the  forfeiture  and  sale  of 
certain  lots  in  the  city  common. 

^*  Whereas,  the  parties  hereinafter  named  have  failed  to  com- 
ply with  the  conditions  of  sale  set  forth  iathe  conveyances  to 
them  made  respectively  of  lots  in  the  city  common,  viz.,  being 
in  arrears  for  more  than  six  months'  interest  on  their  respective 
purchase  ;  and,  whereas,  by  the  conveyance  made  to  them,  the 
fight  of  forfeiture  is  reserved  to  the  city  in  certain  cases  therein 
provided : 

"  Be  it  resolved  by  the  city  council  of  the  city  of  St.  Louis, 
ihat  the  following  described  lots  io  the  city  common  are  hereby 
4eclared  forfeited  to  the  city  of  St.  Louis,  viz:  (among  others) 
%  lot  sold  to  N.  B.  Atwood,  containing  nine  and  ^Vi^  acres, 
being  the  south-east  quarter  of  block  sevenry-nine,'*  &c. 

There  was  a  further  resolution  ordering  the  forfeited  lots  to 
be  sold  again.  Ordinance  2826,  approved  June  19, 1852,  is 
as  follows : 

^' Joint  resolution  concerning  the  city  common.  Whereas, 
there  have  been  verbal  criticisms  upon  the  phraseology  of  the 
several  resolutions  of  the  board  of  aldermen  annulling  the  sales 
of  eertain  lots  in  the  St.  Louis  common ;  that  any  apprehen- 
sion of  subsequent  purchasers  may  be  quieted,  be  it  resolved  by 
the  board  of  aldermen  and  board  of  delegates  of  the  city  of  St. 
liouis,  that,  inasmuch  as  the  interest  or  rent  reserved  to  be  paid 
to  the  mayor,  aldermen,  and  citizens  of  the  city  of  St.  Louis, 
in  the  respective  deeds  made  by  the  mayor,  aldermen,  and  citi- 
sens  of  the  city  of  St.  Louis,  and  the  interest  or  rent  reserved 
to  be  paid  to  the  city  of  St.  Louis  in  the  deeds  made  by  the 
city  of  St.  Louis  to  the  purchaser,  and  for  the  lots  in  the  St. 
Louis  common  hereinafter  named,  has  remained  unpaid  either 
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to  the  mayor,  nldermen,  and  citisens  of  the  oitj  of  St.  LooiSi 
or  the  said  city  of  St.  Louis,  for  more  than  six  months  after 
the  same  became  due  and  payable,  which  said  lot  and  the  names 
of  the  purchasers  thereof  are  as  follows  (among  others):  a 
lot  sold  to  N.  B.  Atwood,  containing  nine  acres  and  sevens- 
one- hundredths,  being  the  south-east  quarter  of  block  79. 

^^  Now,  therefore,  the  said  several  sales  of  lots  in  the  St. 
Louis  common  above  named,  and  to  the  purchasers  above  named, 
are  hereby  annulled,  and  are  declared  null  and  void.'' 

Plaintiff  then  introduced  Robert  Simpson,  who  testified  that 
he  was  comptroller  of  the  city  of  St.  Louis  in  the  year  1841, 
and  had  the  control  of  the  St.  Louis  common.  He  knew  of  the 
sale  of  the  premises  to  N.  B.  Atwood,  and  that  he  failed  to  pay 
the  rent  due  under  the  lease  to  him  more  than  six  months  after 
it  was  due,  and  that  he  was  actually  unable  to  pay.  It  was  the 
practice  to  put  the  accounts  in  the  hands  of  a  collector,  and  if 
they  were  not  paid  to  put  them  in  suit.  He  had  no  doubt  it 
was  so  done  in  this  case.  On  cross-examination,  witness  sta- 
ted that  he  hud  never  called  on  Atwood  for  the  rent,  and  could 
not  recollect  the  time  when  the  rent  bills  were  put  in  the  hands 
of  the  collector.  The  court,  upon  motion  of  plaintiff,  gave  the 
following  instruction : 

^^  If  the  jury  find  from  the  evidence  that,  at  the  time  of  the 
passage  of  the  ro:iolutions  offered  in  evidence,  (ordinances  Nos. 
766  and  2826,)  a  yearns  rent  or  interest,  to  be  paid  by  N.  B. 
Atwood  to  the  mayor,  aldermen  and  citizens  of  the  city  of  St. 
Louis,  by  virtue  of  the  indenture  given  in  evidence,  dated  March 
10,  1837,  was  in  arrear  and  had  remained  unpaid  for  six 
months  after  due,  then  said  sale  to  Atwood  was  by  said  ordi- 
nance annulled ;  and  if  the  jury  believe  in  the  genuineness  of 
the  instruments  by  which  plaintiff  deduces  title  from  the  city  as 
read  in  evidence,  they  must  find  for  the  plaintiff." 

To  the  giving  of  this  instruction,  the  defendant  duly  ex- 
xiepted. 

An  instruction  asked  for  by  the  defendants  was  given.  Sev- 
eral instructions  asked  by  the  defendants  were  refused  by  the 
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court.  It  k  unnecessary  to  set  these  forth,  m  aU  the  questiona 
«f  ]aw  discussed  arise  upon  the  giving  of  the  instruction  above 
set  forth.  Thece  was  a  verdict  and  judgment  for  plaintiff,  and 
defendants  appealed. 

J.  W.  Skinner  J  for  self  and  other  defendants,  appellants. 
1.  The  lease  to  Atwood  was  not  annulled  by  ordinances  766 
and  2826.  The  act  of  March  18,  1835,  authorized  a  lease. 
Erom  an  examination  of  the  character  of  the  act,  we  may  sea 
that  the  prominent  features  take  rightly  a  leasehold  character^ 
The  subject  of  the  act— commons — are  not  properly  or  gene- 
rally subjects  of  sale.  ^See  Bac.  Abr.  tit.  Common.)  The 
olyect  of  the  act  was  to  provide  a  yearly  fund  for  the  support 
of  sehoola.  Though  atyled  *^  An  act  to  authorize  a  salc^"  &c.^ 
it  in  part  authorizes  only  a  sale  to  fix  the  rent^  or  a  contract; 
to  sell,  whereby  at  a  public  auction  the  bidder  states  what  sum 
he^ay  pay  in  ten  years  or  more.  He  is  forbidden  to  pay  un- 
der ten  years,  and  he  is  not  bound  to  pay  it  any  time.  He  is 
to  enter  into  covenant  to  pay  rent  for  fifty  years,  and  on  a  re- 
assessment after  fifty  years  to  (>ay  a  rent  on  the  re-assessment 
These  peculiar  and  remarkable  features  of  the  act  show  that 
the  prime  ol^ect  was  not  to  sell,  in  order  to  transfer  the  abso^ 
lute  property,  but  to  make  the  Bale  a  means  of  ascertaining  the 
amount  of  rent  to  be  paid.  The  indenture  of  March  10, 1836| 
yested  a  leasehold  in  Atwood.  It  is  not  a  deed  of  conveyance 
upon  a  sale;  no  words  of  conveyance,  or  covenant  for  the 
conveyance  of  a  fee  are  to  be  found  in  it.  It  merely  gives 
permission  to  receive  a  deed  of  conveyance  in  the  future.  The 
words  used  are  ^*  demised,  grant  and  to  farm  let. "  Thes^ 
are  the  operative  words  of  a  lease^  The  term  extends  to  fiftj 
years  certainly  ;  and  if  the  provision  concerning  the  extension 
is  valid,  for  fifty  years  loqger,  at  least,  subject  to  re- assess- 
ment. If  thAt  provision  be  pronounced  invalid,  it  is  limited  to 
fifty  years. 

In  Plowd.  271,  **  a  lease  for  ten  years,  lessee  to  pay  in  tiles 
at  the  end  of  every  ten  years,  and  have  a  jperpetoal  demise  of 
4he  premise^  f rx)m  ten  years  to  ten  years^  forever ;  it  was  held 
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tbat  it  was  a  good  lease  for  ten  or  twenty  years,  atid  that  if  the- 
eondition  had  been  properly  worded,  it  would  have  made  a  gooct< 
perpetual  demise.^  Bac.  Ab.  Leases,  633,  835,  890.  Thus* 
the-  indenture  has  all  the  qualities  of  a  good  lease,  and  none  of 
a  conditional  sale. 

**^  In  a  lease  to  a  man  for  eight  years,  rendering  rent  yearly^ 
and  if  he  should^hold  over  to  hare  the  fee  to  him  and  his  heirs 
foroTor,  on  covenant  for  rent  brought  within  eight  years :  held,. 
it  was  a  lease  and  Bot  a  conditional  fee.''    Plowd.  271. 

^^  When  a  lease  is  made  by  A.  to  B.  for  five  years,  with  the 
privilege  of  a  fee  on  paying  a  certain  sum  in  two  years,"  thit^ 
is  held  by  Littleton  to  be  ^^  a  lease  united  to  a  conditional  fee,. 
pro  tempore.^*  Plowd.  2T1,  Co.  Litt.  II.  p.  11.  This  deci- 
sion is  misquoted  and  misapplied  (^18  John.  174).  See  City 
of  St.  Louis  V.  Morton,  (&  Mo.  Rep.  480).  If  this  inden- 
ture is  a  conditional  deed,  the  law  of  forfeiture  is  still  appli- 
eable,  so  far  as  the  lease  extends,  and  the  forfeiture  must  bo^ 
taken  in  the  same  way.  (18  John.  174. )  The  city  had  power 
to  make  the  lease.  (JS^  Mo.  606.  y,  The  leasehold  interest  of 
Atwood  can  be  divested  against  his  will  only  by  forfeiture  or* 
ejectment.  As  there  is  an  interest  in  possession  under  the 
lease,  and  an  interest  in  future  under  the  permission  to  meeeive 
a  deed,  which  are  entirely  separable,,  so  the  penalties  are  sepa- 
rable which?  affect  either  of  them.  A  penaky  may  be  imposed 
by  which,  under  certain  contigencies,^  our  right  to  the  fee  may 
be  eat  off,  yet  leave  the  lease  good.  If  the  city  intends  to  an- 
nul the  sale,  it  must  proceed  in  the  manner  directed  in  the  act. 
If  it  would  forfeit  our  lease  (the  act  and  deed  being  silent), it 
must  proceed  according,  to  law.  The  common  law  requires,  as 
necessary  to  a  forfeiture,  a  demand  of  the  rent,  on  the  ground^ 
at  the  last  hour  of  the  last  day.  (Dumfries'  case,  4  Ooke^ 
tl9 ;  1  Saund.  287  ;  Cowp.  804  ;  17  Johns.  66  ;  1  How. 
811.)  Our  statute  requires  an  action  of  ejectment  by  landlord 
as  a  substitute  for  the  demand  under  the  common  law.  Neither 
of  these  is  claimed  to>  exist  in.  this  ease.  Ordinances  766  anci 
2826  did  not  affect  the  leasehold  interest  cceated  by  the  indent. 
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tare  of  March  10, 1886.  The  first  attempted  it  in  vain.  The 
second  did  not  attempt  to  affect  it.  The  right  of  ^^  forfeiture^ 
is  not  reserved  to  the  city  of  St.  Louis.  The  city  council  and 
the  city  of  St.  Louis  are  strangers  to  our  contract.  The  for-* 
feiture  claimed  is  exercised  under  an  assumed  power  to  forfeit 
reserred  in  the  deed.  If  no  power  to  forfeit  is  found  in  the 
deed,  the  forfeiture  is  inralid.  The  power  to  annul  the  sale  is 
not  a  power  to  forfeit..  The  power  to  annul  the  sale  was  given 
by  the  act  of  March  10, 1835,  to  the  ^^  mayor  and  aldermen,^ 
and  not  to  the  corporation.  No  mention  is  made  of  a  power  to 
tfieir  successors.  The  charter  under  which  they  acted  as  the 
agent  of  the  corporation  was  extinguished  February  8th,  1889. 
In  this  new  charter  there  is  no  reservation  of  the  power  to  annul 
ike  sales  made  by  the  ^<  mayor  and  aldermen. '^  See  Charleton 
R.  842.  Ordinance  2826,  if  operative  at  all,  affects  only  what* 
ever  interest,  right  or  contract  we  hate  for  the  fee.  It  leaves 
Ae  lease,  under  which  alone  we  claim,  unaffected  and  unimpair- 
ed. The  city  authorities  may  have  meant  to  forfeit  the  lease, 
but  did  not  adopt  apt  means  to  accomplish  their  object.  This 
ordinance  was  passed  without  any  demand  of  rent,  and  without 
notice  to  those  claiming  under  the  indenture  of  March  10, 
1886 ;  also  long  after  the  conveyance  to  Laughton  and  Arm- 
strong, on  June  28, 1848.  2.  The  annulment  of  the  sale  to 
Atwood  did  not  revest  a  fee  simple  in  the  city  of  St.  Louis.  It 
was  not  proven  that  the  city,  before  the  sale  to  Atwood,  was 
the  absolute  owner  of  the  premises  in  fee  simple.  (Reilyt;. 
Chouquette,  18  Mo.  225 ;  see  also  1  McLean,  41 ;  6  Wheat. 
597 ;  2  Kent's  Com.  277,  262 ;  1  Black.  Com.  475 ;  Co. 
Litt.  2 ;  1  Hallam's  Mid  Ages,  165 ;  6  Mo.  524, 481 ;  11  Mo. 
150 ;  13  Mo.  611,  431 ;  6  N.  H.  269. )  3.  The  verdict  of 
fte  jury  as  to  damages  was  not  sustained  by  the  evidence. 
B.  Bates,  for  respondent. 

SooTT,  Judge,  delivered  the  opinion  of  the  court. 

The  main  point  in  the  argument  for  appellants  was  founded 
in  the  conception,  that  the  deed  which  has  given  rise  to  this 
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eontroversy  was  similar  as  to  the  estate  or  interest  cooreyed  b^ 
it  to  that  conveyed  by  the  indenture  in  the  case  of  Say  v» 
Smith)  Plowden,  271.  It  is  only  necessary  to  look  at  that 
case  in  order  to  be  satisfied  that  this  is  a  misconception.  In 
the  case  cited,  the  lease  is  only  for  the  term  of  ten  years  fully 
to  be  complete.  The  lessee  agreed  at  the  end  of  the  said  term^ 
to  pay  ten  thousand  tiles,  or  the  Take  thereof  in  money ;  and 
it  was  further  agreed,  that  if  the  ten  thousand  tiles  should 
be  punctually  paid  at  the  end  of  every  ten  years,  the  lessee 
should  have  a  perpetual  demise.  In  that  case,  the  judges  take 
tike  distinction  between  a  conditional  lease  and  condition  to  have 
a  lease,  and  in  that  distinction  consists  the  difference  betweea 
the  case  under  consideration  and  of  Say  v.  Smith. 

We  do  not  deem  it  necessaj^  to  enter  into  any  discussion  as 
to  the  proper  name  of  the  instrument  executed  by  the  authori- 
ties of  the  city  of  St.  Louis  to  N.  B.  Atwood,  under  whom  the 
appellants  claim.  The  instrument  was  effectual  to  convey  away 
all  the  interest  the  city  had  in  the  premises  in  dispute,  and  a 
compliance  with  its  terms  on  the  part  of  the  lessee  and  his  as- 
signs, would  have  effectually  barred  all  right  the  city  might 
have  had  in  the  lot.  It  is  true,  there  were  conditions  annexed 
in  the  instrument  on  the  performance  of  whioh  the  lessee  or  biff 
assigns  would  have  been  entitled  to  an  estate  in  fee.  But  these 
conditions  constituted  no  separate  and  distinct  estate ;  thej 
were  mere  incidents  to  the  lease  or  sale,  and  would  naturally 
terminate  with  ic.  Any  act  which  avoided  or  annulled  the  lease 
would  destroy  all  conditions  annexed  to  it. 

How,  then,  does  this  case  stand?  The  instrument  under 
which  the  appellants  claim,  purports  to  have  been  made  in  com- 
pliance with  the  ninth  section  of  the  act  of  the  general  assem- 
bly, entitled  *^  An  act  to  authorize  tho  sale  of  the  St.  Louiq 
commons,"  approved  March  18,  1835.  This  instri^ment  is  a 
substantial  compliance  with  the  act.  It  is,  in  eflect,  a  perpe- 
tual lease,  with  a  privilege  in  the  lessee  to  convert  it  into  au 
estate  in  fee,  by  complying  with  the  conditions  contained  in  the 
instrument  of  lease.    There  is  also  a  clause  in  the  deed  bj 
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which  the  mayor  and  aldermen  of  the  city  are  authorized  to 
annul  the  sale  npon  the  non-payment  of  interest  on  the  pur- 
ehase  money  as  stipulated.     This  clause  is  inserted  in  virtue  of 
ui  express  provision  in  the  act  of  assembly  empowering  the 
dty  to  sell  her  commons.     Now,  admitting  this  was  strictly  a 
lease,  there  is  an  error  in  supposing  that  the  city  could  only 
enforce  a  forfeiture  of  it  by  the  course  of  the  commoa  law. 
The  city,  in  leasing  her  commons,  did  not  act  of  her  mere  voli* 
tion  as  an  individual  proprietor  would  in  leasing  lacds  belong- 
ing to  him.     She  acted  under  a  law  of  the  state,  and  that  law 
expressly  empowered  her  to  enforce  the  performance  of  the  con- 
ditions of  the  lease  by  means  of  a  forfeiture.     The  case  is  as 
though  the  general  assembly  had  declared  that  the  lease  should 
be  forfeited  in  the  event  of  non-payment  of  the  interest  on  the 
purchase  money.     There  is  a  marked  difference  between  a  for- 
feiture imposed  by  a  statute  and  one  arising  under  the  contract 
of  the  parties.     The  legislature  can  impose  it  as  a  puni.shment| 
whilst  individuals  can  only  make  it  a  matter  of  contract.     In 
the  ono  case  it  can  not  be  relieved  against,  in  the  other  it  may. 
In  the  one  case  it  may  be  taken  advantage  of  in  the  manner 
prescribed  by  the  law  imposing  it,  in  the  other  only  according 
to  the  coarse  of  the  common  law.     (Huw.  3  U.  S.  Rep.  534.) 
The  right  to  enforce  a  forfeiture  or  annulment  of  the  lease 
being  conferred  by  an  act  of  the  general  assembly,  which  can 
not  be  relieved  against,  it  remains  to  be  inquired  into,  ^vhether 
the  appropriate  steps  were  taken  by  the  city  authorities  to  carry 
it  into  effect.     Whilst  courts  will  not  incline  to  forfeitures,  yet 
when  a  right  to  exact  forfeiture  is  given,  they  should  not  with- 
hold a  reasonable  construction  from  the  written  instruments  by 
which  they  are  designed  to  be  enforced.    Taken  in  connection 
with  the  facts,  it  is  impossible  to  place  any  other  interpretation 
on  ordinance  766  than  that  which  will  make  it  effectual  for  the 
purpose  for  which  it  was  intended.     The  objections  to  the  or- 
dinance are  verbal.     There  is  no  force  in  them.    No  one  can 
read  the  ordinance  in  connection  with  the  deed  or  conveyance 
and  entertain  any  doubt  as  to  its  meaning.     The  right  reserved 
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in  the  deed  is  to  annul  the  sale.  The  ordinance  declares  it 
forfeited  for  the  non-performance  of  the  very  act,  for  the  non- 
performance of  which  it  may  be  annulled.  It  is  not  pretended 
that  there  was  more  than  one  deed  or  conveyance  between  the 
parties  respecting  this  lot.  ^^  Annul"  is  not  a  technical  word. 
There  is  nothing  which  prevents  the  idea  conveyed  by  it  from 
being  expressed  in  equivalent  words.  The  annuling  of  a  lease 
is  nothing  more  in  effect  than  causing  a  forfeiture  of  it.  The 
recital  in  the  preamble  to  the  ordinance,  that  the  right  of  for- 
feiture is  reserved  to  the  city,  can  not  afi*ect  its  validity.  It 
means  nothing  more  than  that  the  right  of  forfeiture  is  reserved 
for  the  benefit  of  the  city.  Besides,  if  this  was  an  error,  it 
could  produce  no  harm.  If  the  right  of  forfeiture  was  enforced 
by  the  authority  empowered  to  do  it,  a  mis -recital  of  the  au- 
thority to  whom  it  was  reserved  could  work  no  wrong.  There 
are  several  other  criticisms  on  the  language  of  the  ordinance 
which  we  do  not  deem  it  necessary  to  notice. 

The  view  we  have  taken  of  ordinance  768  relieves  us  of  the 
necessity  of  saying  any  thing  in  relation  to  ordinance  2826,  not 
intending  thereby  to  detract  any  thing  from  the  weight  to  which 
it  is  entitled. 

The  change  of  the  name  of  a  corporation  does  not  affect  its 
rights.  In  its  new  name,  a  corporation  may  proceed  to  en» 
force  rights  acquired  under  a  former  name,  and  the  same  rem- 
edy is  open  to  those  who  had  claims  upon  it  before  the  change. 
A  corporation  which  has  been  suspended  by  the  loss  of  the  gov- 
erning members  may  be  revived  by  a  name  different  from  that 
by  which  it  was  formerly  known,  still  preserving  its  identity  and 
ancient  rights.     (Willock,  36.) 

The  act  of  18tb  March,  1835,  under  which  the  sale  or  lease 
was  made,  took  effect  on  the  1st  December,  1835.  On  the 
26th  February,  1835,  an  act  was  passed  conferring  a  new  char- 
ter on  the  city  by  the  name  and  style  of  the  *'  mayor,  aldermen 
and  citizens  of  the  city  of  St.  Louis."  This  act,  too,  it  would 
seem,  took  effect  on  the  first  December,  1835.  The  name  of 
the  incorporation  given  by  this  act  is  the  same  by  which  the 
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citj  Stood  incorporated  before  its  passage.  Bj  an  act  approved 
February  8th,  1839,  the  city  received  a  charter  by  which  she 
was  incorporated  under  the  name  and  style  of  **  the  city  of  St. 
Louis."  This  act  changed  the  former  charters  and  vested  the 
legislative  power  in  a  city  council,  consisting  of  a  board  of  al- 
dermen and  a  board  of  delegates.  Ordinance  766  was  passed 
under  this  last  charter,  and  it  purports  to  have  been  passed  by 
the  city  council.  Now,  it  is  maintained  that,  inasmuch  as  the 
deed  requires  that  the  act  of  annulment  should  be  made  by  the 
mayor  and  aldermen,  the  ordinance  or  resolution  made  by  the 
city  council,  declaring  a  forfeiture^  is  ineffectual  for  that  pur- 
pose. The  act  under  which  the  commons  were  sold  or  leased, 
directed  that  the  deed  should  contain  a  condition  to  the  effect 
that  if  the  interest  on  the  purchase  money  remained  unpaid  for 
six  months,  the  board  might,  by  resolution  to  be  entered  of 
record  on  the  minutes  of  their  proceedings,  annul  the  sale  of 
any  lot  which  was  delinquent.  This  is  the  act.  Its  meaning  and 
purpose  are  obvious.  That  meaning  was  not  changed  by  trans** 
ferring  the  words  of  the  law  into  the  contract.  The  idea  in- 
tended was  that  the  body  in  which  the  legislative  power  of  the 
city  resided  should  annul  the  sale.  It  never  was  contemplated 
that  the  organization  of  the  legislative  power  of  the  corpora- 
tion should  forever  remain  unchanged,  in  order  that  advantage 
might  be  taken  of  the  condition.  Suppose  that  after  all  legis- 
lative power  had  been  taken  by  charter  from  the  board  and  vest- 
ed in  another  body,  and  the  charter  had  provided  that  two  men 
should  be  a  board  of  aldermen,  with  no  legislative  powers  or 
duties  whatever,  would  the  annulment  of  the  sale  by  such  a 
board  be  within  the  spirit  or  meaning  of  the  condition  ?  The 
concurrence  of  the  mayor  in  the  act,  if  it  were  conceded  that  his 
consent  was  not  required,  can  not  prejudice  the  vendee  or  lessee* 
As  his  action  is  separate  and  independent  of  the  board,  the  re« 
quiring  of  his  concurrence  is  an  advantage  to  the  vendee  of 
which  he  can  not  complain.  To  obtain  the  joint  concurrence  of 
two  sieparate  bodies  to  an  act,  is  more  difficult  than  to  obtain 
the  consent  of  one  of  those  bodies ;  besides,  if  the  resolution^ 
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without  his  approval,  was  suflScient,  the  putting  his  signature  to 
it  could  not  affect  its  validity. 

What  has  been  said  in  relation  to  the  change  of  names  ot 
corporations,  is  an  answer  to  the  objection  that,  in  the  new 
charter  of  1839,  under  which  ordinance  766  was  passed,  there 
was  no  reservation  of  the  power  to  annul  the  sales  made  by  the 
mayor  and  aldermen.  In  addition  to  this,  the  seventh  and 
eighth  sections  of  the  seventh  article  of  the  charter  of  1839  are 
suflBcient  to  preserve  all  rights  belonging  to  the  city  under  for- 
mer charters. 

Another  point  made  by  the  appellants  was,  that  the  annul- 
ment of  the  sale  to  Atwood  did  not  revest  a  fee  simple  in  the  lot 
in  the  city  of  St.  Louis  ;  that  such  an  effect  could  not  be  pro- 
duced unless  the  city  had  been  the  owner  before  the  annulment. 
The  case  of  Swartz  v.  Page,  (13  Mo.  610,)  certainly  goes 
on  the  idea  that  the  city  had  power  to  convey  a  fee  simple  title 
to  the  commons.  In  the  case  of  DuBois  v.  Bramell,  (4  How. 
U.  S.  Rep.  458,)  the  court  says  :  "  In  January,  1831,  the  city 
of  St.  Louis  and  other  towns  applied  to  have  their  rights  of 
common  further  confirmed  and  regulated,  and  an  act  of  con- 
gress was  passed  declaring  that  the  United  States  do  hereby 
relinquish  to  the  inhabitants  of  the  several  towns  of  St. 
Louis,  &c.,  all  right,  title  and  interest  in  and  to  the  town  or 
village  lots,  out-lots,  common- field  lots  and  commons,  to  be 
held  by  the  inhabitants  of  the  said  towns  in  *  full  property,' 
and  to  be  regulated  or  disposed  of  for  the  use  of  the  inhab- 
itants according  to  the  laws  of  the  state  of  Missouri.  This 
law  vested  in  the  city  corporation  the  town  common  in  fee 
simple,  and  gave  full  power  to  the  legislature  of  Missouri  to 
incorporate  it  into  the  city  by  extending  the  city  charter  over 
it.''  The  right  of  congress  to  pass  any  law  affecting  the  right 
to  commons,  after  the  act  of  1812,  has  been  questioned  ;  but 
this  exercise  of  power  has  its  foundation,  it  is  presumed,  in  the 
nature  of  commons.  The  right  to  commons  in  the  inhabitants 
was  not  inconsistent  with  the  idea  of  a  fee  in  the  sovereignty 
under  which  they  existed.     The  words  **  in  full  property,"  in 
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Ae  act  above  cited,  seem  to  show  that  such  was  the  opinion 
entertained  by  its  authors.  The  act  of  18th  March,  1835,  was 
passed  in  parsaance  to  this  act  of  congress  by  the  legislature  of 
Missouri,  to  enable  the  city  to  dispose  of  her  commons. 

There  was  an  admission  in  the  answer  that  the  lot  was  culti- 
rated,  and  that  one  of  the  defendants  lived  upon  it.  Under 
these  circumstances,  the  amount  of  the  damages  was  exclusively 
for  the  jury. 

Judgment  affirmed,  the  other  judges  concurring. 


Penssnneaij,  Respondent,  vs.  Pensbnkeau  et  al..  Appellants. 

1.  A.  B.  and  C  (A.  and  B.  having  husbands  living)  owning  land  in  co  par- 
cenary, an  amicable  partition  is  made  and  equal  shares  allotted  to  each  |  in 
making  the  mutual  conveyances  to  complete  and  perfect  the  partition,  B. 
and  husband  and  C.  convey  to  A.'8  husband  instead  of  to  A.  herself;  and 
the  deeds  of  A.  and  her  husband  to  B.'s  husband  and  to  G.  are  so  acknowl- 
edged as  to  pass  only  the  life  interest  of  the  husband :  hddy  in  a  suit  by  A. 
against  the  heirs  of  her  deceased  husband,  that  there  is  no  equity  in  her 
favor  to  obtain  a  devestiture  of  the  title  that  descended  to  the  defendants 
from  the  husband  of  plaintiff. 

2.  Semble :  That  lands  acquired  in  this  state  in  exchange  for  land  in  the  state 
of  Illinois,  clothed  with  a  trust  in  the  latter  state,  will  be  held  subject  to 
the  same  trust  j  but  the  question  whether  the  land  in  Illinois  is  held  subject 
to  a  trust  must  be  determined  by  the  law  of  Illinois. 

8.  Where  a  suit  is  brought  to  enforce  a  trust,  with  reference  to  specific  prop- 
erty, and  the  plaintiff  prays  a  devestiture  of  title ;  and  also  prays  that,  if 
the  court  should  refuse  the  first  prayer,  fhe  rights  of  plaintiff  and  also  of 
defendants  may  be  ascertained  and  a  partition  and  division  decreed  accord- 
ingly: htldy  that  the  alternative  relief  prayed  is  founded  on  the  assump- 
tion that  the  caus^  of  action  is  wholly  misconceived,  and  should  not  be 
granted.  A  plaintiff  cannot  ask  in  hii  petition,  that,  if  he  should  have 
mistaken  his  remedy,  and  should  fail  to  obtain  the  relief  prayed,  another 
and  a  different  cause  of  action  may  be  tried. 

Jippeal  from  Si.  Louis  Circuit  Court. 

This  was  an  action,  in  the  nature  of  suit  in  chancery,  brought 
by  the  plaintiff,  Elizabeth  Pensenneau,  widow  of  Laurent  Pen- 
•enneauy  against  defendants,  the  heirs  at  law  of  said  Laurent, 
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to  establish  tod  set  up  a  trost  as  against  the  said  defendants* 
The  facts  as  found  by  the  court,  and  as  they  appear  from  the 
udmissiops  of  parties,  are  as  follows  : 

In  the  year  1835,  one  John  Hays  died  seized  of  the  north-^ 
^est  qaarter  of  block  No.  78  in  the  city  of  St,  Louis,  and  of 
«  tract  of  land  in  St.  Clair  county,  Illinois,  as  shown  by  the 
following  diagrams: 


Block  Ab.  78. 


Illinois  Land. 


Poplar  Street. 


E.  P.  No.  1. 

C.  Cv  No.  1. 

J.  McK.  No.  1. 

E.  P.  No,  %. 

1 

Hays  left  three  daughters,  his  only  heirs  at  law,  viz :  the 
plaintiff,  Elizabeth  Pensenneau,  then  wife  of  Laurent  Pensen- 
neau ;  Catherine,  then  wife  of  Edward  Caya,  and  Jane  Mo 
Eennoy,  a  widow.  In  the  year  1830,  an  amicable  partition 
and  division  of  the  said  tracts  was  made  by  the  plaintiff,  and 
her  husband,  Laurent  Pensenneau,  the  said  Catherine  Caya  and 
her  husband,  Edward,  and  the  said  Jane  McKenney,  as  fol- 
lows :  for  the  plaintiff's  share  they  allotted  the  lots  marked 
upon  the  above  diagrams,  E.  P.,  No.  1,  E.  P.,  No.  2,  and 
E.  P.,  No.  3 ;  for  Jane  McKenney^s  share  they  allotted  the 
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^lots  marked  on  the  above  diagrams,  J.  McK.,  No.  1,  and  J, 
McK.,  No.  2;  for  Catherine  Caya^s  share  they  allotted  the 
lots  marked  C.  0.^  No.  1,  and  C.  C,  No.  2.  On  the  9th  day 
of  July,  in  the  said  year  1839,  the  plaintiflF  and  her  husband, 
Laurent  Pensenneau,  the  said  Catherine  Caya  und  her  hus- 
tand,  Edward  Caya,  and  the  said  Jane  McKenney,  with  a  view 
to  complete  and  perfect  the  said  partition,  executed  to  each 
other  mutual  conveyances,  according  to  Ae  allotments  above 
stated  ;  Imt  in  conveying  the  share  which  had  been  allotted  to 
plaintiff,  the  said  Catherine  Caya  and  husband,  iind  the  said 
Jan©  McKenney,  made  their  conveyances  to  the  said  Laurent 
Fenst^uneau,  instead  of  to  plaintiff ;  so  aho  the  said  Elizabeth 
and  her  husband,  und  the  said  Jane  McKenney,  in  conveying 
the  share  which  had  been  allotted  to  Catherine  Caya,  conveyed 
the  same  to  her  husband,  Edward.  The  deeds  executed  by 
Pensenneau  and  wife  to  E.  Caya,  and  to  Jane  M<5Kenney,  and 
also  the  deeds  executed  by  the  said  Caya  and  wife  to  the  said 
liaurent  Pensenneau  and  the  said  Jane  McKenney,  were  not 
acknowledged  so  as  to  pass  the  interest  of  the  wives,  Elizabeth 
and  Catherine,  in  the  lots  in  block  No.  78,  but  were  duly  ac- 
knowledged so  as  to  pass  the  Illinois  land. 

On  the  I5th  day  of  April,  1840,  the  said  Laurent  Pensen- 
neau and  Elizabeth  Pensenneau,  his  wife,  conveyed  to  Jane 
McKenney  the  lot  situated  in  block  78,  and  marked  upon  the 
above  diagram  E.  P.,  No.  2,  in  consideration  of  a  conveyance 
executed  the  same  day  by  the  said  Jane  to  the  said  Laurent, 
x)f  her  portion  of  the  Illinois  land,  to-wit:  that  marked  J. 
-McK.,  No.  2,  on  the  above  diagram. 

On  the  16tti  day  of  September,  1842,  the  said  Catherine 
Caya  and  her  husband,  Edward  Caya,  conveyed  to  said  Laurent 
Pensenneau  the  lot  in  block  78,  marked  upon  the  above  dia- 
gram C.  C,  No.  1,  which  had,  in  making  partition,  been  al- 
lotted for  part  of  said  Catherine's  share,  in  consideration  of  a 
conveyance  executed  on  the  14th  of  the  same  month  by  plaintiff 
vsA  her  husband  to  said  Edward  Caya>  of  the  two  parcels  of 
load  marked  upon  the  above  diagram  E»  P.,  No.  8^  and  J. 
8 — V<]ib.  2zn« 
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McK.,  No.  2.  It  is  further  found  by  the  court  that  the  plaiB- 
tiflf  is  illiterate,  being  unable  to  read  or  to  write,  and  that  the 
partition  deeds  above  mentioned  were  drawn  and  executed  under 
the  direction  of  the  said  Laurent  Pensenneau  and  Edward  Caya ; 
that  the  said  Laurent  died  July  18, 1848,  leaving  the  defend- 
ants his  heirs  at  law  ;  that  said  Laurent,  in  his  lifetime,  ex- 
pended the  sum  of  $1000  in  improvements  upon  the  lots  in 
controversy  in  the  present  suit.  In  the  year  1848,  after  the 
death  of  said  Laurent  Pensenneau,  Edward  Caya  and  Cathe- 
rine, his  wife,  conveyed  to  plaintiff  all  their  interest  in  the  lota 
in  block  78,  marked  upon  the  above  diagram  E.  P.,  No.  1, 
and  C.  C,  No.  1.  The  plaintiff  prays  that  the  title  of  defend- 
ants to  the  lots  in  block  78,  marked  upon  the  above  diagram 
E.  P.,  No.  1,  and  C.  C,  No.  1,  acquired  by  descent  firom 
Laurent  Pensenneau,  be  devested  out  of  them  and  vested  in  the 
plaintiff.  The  petition  contains  the  further  prayers  :  **  or  that 
the  same  decree  may  be  made  as  to  so  much  of  the  said  interest 
and  estate  as  she  may  be  entitled  to ;  but,  if  the  court  shall  be 
of  opinion,  and  shall  decide  upon  the  trial  or  hearing  of  this 
cause,  that  plaintiff  is  not  entitled  to  the  relief  above  prayed  in 
equity  and  in  conscience,  the  plaintiff  prays  that  her  rights  and 
the  rights  of  the  defendants  in  the  said  lots  of  ground  may  be 
ascertained,  and  a  partition  and  division  of  the  same  decreed 
accordingly.  Plaintiff  claiming  and  insisting  that  she  is  enti- 
tled to  the  whole  of  the  two  lots  last  above  described,  is  yet  de- 
sirous that  the  defendants,  if  the  court  shall  adjudge  they  have 
any  equitable  and  just  title  thereto,  may  have  their  interest  as- 
certained and  set  off  to  them,  and  plaintiff  avers  that  she  is 
entitled  to  the  following  interest  in  the  said  lots  at  all  events  : 
First,  as  to  the  lot  at  the  corner  of  Fourth  and  Poplar  streets, 
she  is  entitled  to  one -third  in  fee  as  one  of  the  heirs  at  law  of 
John  Hays,  deceased  ;  second,  she  is  entitled  to  the  interest  of 
the  said  Catherine  Caya  as  one  of  the  heirs  of  said  Hays,  be- 
cause the  said  interest  was  not  conveyed  by  the  deed  of  July  9, 
1839,  to  said  Laurent  Pensenneau,  but  was  conveyed  to  plain- 
tiff by  said  Catherine  Caya  and  husband,  after  the  death  o£ 
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said  Pensenneau  ;  and,  third,  that  as  widow  of  said  Laurent 
Pensenneau,  she  is  entitled  to  one  half  of  the  residue  as  her 
dower,  she  being  entitled  by  law  to  take  by  election  one  half  of 
the  real  estate  of  her  said  husband  as  dower.  Secondly,  as  to 
the  lot  fronting  on  Poplar  street,  (that  marked  in  diagram  C. 
C,  No.  1,)  plaintiff  is  entitled  to  as  follows  :  First,  one  third 
thereof  as  one  of  the  heirs  of  said  Hays,  the  deed  to  Edward 
Caya  being  inoperative  and  void  as  to  her,  and  not  conveying 
her  third  lo  said  Caya;  second,  she  is  entitled  to  the  interest  of 
said  Catherine  Caya  as  one  of  the  heirs  of  said  Hays,  the  said 
interest  not  having  been  conveyed  to  said  Laurent  by  said  deed 
No.  3,  because  the  same  is  inoperative  to  convey  it,  but  the 
said  interest  is  vested  in  plaintiff  by  deed  B,  No.  4  ;  and,  third, 
she  is  entitled  to  one  half  of  the  residue  as  dower  by  her  elec- 
tion as  above  stated." 

The  court  decreed  that  the  lots  marked  E.  P.,  No.  1,  and  C. 
C,  No.  1,  be  devested  out  of  the  defendants  and  vested  in  the 
plaintiff ;  whereupon  the  defendant  appealed  to  this  court. 

Krum  Sr  Harding^  for  appellant,  1.  The  respondent's 
petition  contains  no  case  for  relief  ;  taking  its  allegations  to  be 
true,  Jane  McKenney  is  the  person  entitled  to  such  relief.  2. 
The  respondent  failed  to  show  an  implied  or  resulting  trust. 
No  declaration  of  respondent's  husband  was  shown  to  the  effect 
that  such  a  trast  existed.  No  consideration  moved  from  the 
respondent  in  the  conveyances  made  by  Laurent  Pensenneau, 
nor  was  any  portion  of  the  purchase  money  named  in  the  deed 
ever  paid  by  her.  The  conveyance  to  Laurent  Pensenneau  was 
made  for  a  good  and  valid  consideration,  moving  from  him, 
to-wit,  his  conveyance  of  his  interest  in  his  wife's  estate. 

S.  jRebeTy  for  respondent.  1.  The  only  question  that  arises 
as  to  the  lot  at  the  corner  of  Fourth  and  Poplar  streets, 
( marked  E.  P.,  No.  1,)  is,  whether  the  deed  executed  to  make 
and  consummate  a  partition  of  the  wife's  property,  though  ex- 
ecuted to  the  husband,  enured  to  the  benefit  of  the  wife.  The 
consideration  moved  from  her  and  there  is  a  resulting  trust  in 
her  favor.     The  object  was  not  to  acquire  land  for  the  husband. 
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but  to  make  partition  of  the  land  of  which  the  wife  and  her 
sisters  were  owners.  (Weeks  v.  Haas,  3  W.  &  S.  620;  4 
Grattan ;  2  Yes.  488 ;  Trustees  of  M.  E.  Church  v.  Jacques, 
1  Johns.  Gh.  450,  457. )  2.  As  to  the  lot  marked  on  diagram 
G.  G.,No.  1,  two  questions  arise.  The  first  is  the  same  as 
that  just  stated ;  the  second  is  whether  when  trust  property  is 
exchanged  for  or  converted  into  other  property,  such  other  pro- 
perty is  also  clothed  with  a  trust.  That  it  is,  see  2  Sto.  Eq. 
p,  443,  and  cases  cited  above;  also  Malin  i\  Malin,  1  Wend. 
625,  680-1.  3.  The  evidence  offered  to  show  the  considera- 
tion of  the  conveyances  was  properly  admitted.  (16  Wend. 
465 ;  14  Mo.  580  ;  17  Mo.  58  ;  1  John.  Ch.  682  ;  2  id.  405.) 
4.  It  is  contended  on  the  other  side  that  some  of  the  partition 
deeds  are  defectively  executed ;  that  by  reason  of  these  de- 
fects, the  interests  of  the  wives  did  not  pass  ;  that  Laurent 
Pensenneau  and  wife,  by  their  deeds  to  Edward  Gay  a  and  Jane 
McKenney,  only  passed  the  interest  of  Laurent  Pensenneau, 
and  that  consequently  no  part  of  the  consideration  for  the  con- 
veyances to  Laurent  Pen3enneau  moved  from  his  wife,  the  pre- 
sent plaintiff.  To  this  it  is  answered  that  the  deeds  of  the 
Illinois  land  were  executed  in  due  form,  so  as  to  pass  all  the 
interest  of  Laurent  Pensenneau  and  wife ;  that  this  is  a- case  of 
partition — the  parties  divided  and  allotted  the  land  and  held  it 
in  severalty,  and  although  they  failed  to  execute  the  deeds,  so 
as  to  fully  carry  out  their  intention,  the  quality  and  effect  of 
what  was  well  done  were  not  changed  on  account  of  the  failure 
to  do  every  thing  well.  If  Laurent  Pensenneau  would  have 
taken  the  land  subject  to  a  trust  in  favor  of  his  wife,  if  the 
deeds  had  all  been  duly  executed,  he  could  not  claim  that  he 
was  a  purchaser,  because  they  were  not  executed.  The  par- 
tition might  have  been  by  parol.  (Go.  Litt.  p.  169  ;  25  Wend* 
436. )  A  married  woman  may  avoid  an  unequal  partition  when 
she  becomes  discovert ;  but  if  she  acquiesces  after  her  coverture 
ceases,  she  will  be  bound  by  it.  (Go.  Litt.  170.)  Plaintiff 
does  not  seek  to  disturb  the  partition ;  she  could  not  do  it  if  she 
would,  having  acted  upon  and  acquiesced  in  it.    It  can  make 
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no  difference  to  Mrs.  McKenney,  whether  the  title  she  conveyed 
to  L.  Pensenneau  is  in  him  or  in  the  plaintiffs.  But  the  inter- 
est  actually  conveyed  to  Mrs.  McKenney  was  the  property  of 
the  plaintiff ;  held  by  her  husband,  it  is  true,  in  right  of  their 
marriage,  but  still  it  was  hers.  If  Mrs.  McKenney  did  not  get 
all  that  was  intended  by  the  deed  of  L.  Pensenneau  and  wife, 
what  she  did  get  was  at  least  part  of  the  interest  of  one  of  the 
co-parceners,  and  it  was  in  consideration  of  that  interest  (which 
she  supposed  to  be  larger)  that'she  conveyed  one-third  in  fee 
to  that  CO- parcener's  husband,  not  as  purchaser,  but  to  make 
partition.  It  does  not  lie  in  the  mouth  of  L.  Pensenneau  or 
his  heirs,  to  say  that  Mrs.  McKenney  never  received  the  whole 
consideration  for  which  she  conveyed  an  interest  to  him.  If 
Mrs.  M<£!enney  is  satisfied,  shall  Pensenneau  or  his  heirs  com- 
plain for  her  ?  They  are  strangers,  and  can  not  assert  h^ 
rights.  (Guest  v.  Farley,  19  Mo.  151.)  The  plaintiff,  by 
seeking  to  obtain  the  land  conveyed  by  Mrs.  McKenney,  con- 
firms the  other  part  lo  her. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

Elizabeth  Pensenneau,  the  plaintiff,  claims  that  a  trust  re- 
sults to  her  in  the  land  in  controversy,  because  it  was  an  in- 
heritance derived  from  her  father ;  and  her  husband,  in  making 
a  partition  with  her  co-heirs,  took  a  deed  for  her  share  in  his 
own  name,  by  which  he  clothed  himself  with  a  trust  as  to  it ; 
and  now  that  he  is  dead,  that  she  is  entitled  to  have  it  executed 
by  a  conveyance  to  her  of  the  title  in  fee  simple. 

If  it  were  conceded  that  the  law  is  as  assumed  by  the  plain- 
tiff in  relation  to  a  resulting  trust  in  her  favor,  yet  a  difiBculty 
arises  from  the  fact  that  the  deed  in  which  she  joined  with  her 
husband  in  making  partition  with  her  co-heirs,  was  not  execu- 
ted by  her  in  such  a  way  as  to  pass  her  interest  in  the  inherit 
tance  derived  from  her  father,  so  that  she  is  now  in  the  same 
sitnation  she  would  have  been  had  no  partition  been  made.   Her 


Digitized  by 


Google 


84  ST.  LOUIS. 


Pensenneaa  v.  Pensenneau. 


husband  had  a  life  estate  in  her  land,  and,  as  the  matter  stands, 
that  estate  ivas  the  sole  consideration  which  was  given  for  the 
land,  which  he  acquired  by  the  partition  among  the  co-heirs  of 
his  wife,  the  plaintiff.  Elizabeth  Pensenneau,  the  complain- 
ant, not  having  acknowledged  the  deed  in  such  manner  as  to 
pass  the  estate  she  had  in  the  land,  she  now  stands  as  though 
the  partition  had  not  been  made,  and  is  at  liberty  to  assert  her 
rights,  freed  from  all  embarrassments,  so  far  as  appears  from 
the  record,  created  by  her  husband's  deed  to  her  co-heirs. 

The  foregoing  observations  apply  to  the  lot  situated  in  St. 
Louis.  As  to  the  tract  of  land  lying  in  the  state  of  Illinois, 
the  deed  of  partition  was  effectual  to  convey  all  the  estate 
owned  there  by  the  plaintiff.  In  the  partition  made  in  Illinois, 
the  husband  of  the  plaintiff  took  the  conveyance  in  his  own 
name,  and  the  portion  thus  acquired  he  conveyed  as  part  of  the 
consideration  for  the  lot  originally  assigned  to  Gaya  and  wife 
in  the  partition  made  of  the  inheritance  situated  in  St.  Louis. 
Now,  if,  in  making  a  partition  of  lands  in  Illinois,  belonging  to- 
the  wife,  as  a  co-parcener,  the  deed  should  be  taken  in  the  name 
of  her  husband,  whether  a  trust  results  to  the  wife  is  a  ques- 
tion to  be  settled  by  the  laws  of  that  state.  If  it  should  be 
found  that  the  husband  in  such  case  would  hold  as  a  trustee  for 
his  wife,  then  the  question  arises  whether  lands  here  acquired 
by  an  exchange  or  sale  of  land  in  Illinois  will  be  impressed 
with  the  trust  with  which  it  was  clothed  in  that  state.  Accord- 
ing to  the  views  heretofore  entertained  by  this  court,  it  would 
seem  that  lands  thus  acquired  would  be  held  subject  to  the  trust 
with  which  the  land  was  clothed,  for  which  they  are  exchanged 
or  sold.  (Depas  v.  Mays  and  wife,  11  Mo.  317.)  The 
question  arising  under  the  partition  made  in  Illinois,  by  reason 
of  the  husband  taking  the  deed  in  his  own  name,  has  not  been 
discussed  in  reference  to  the  laws  of  that  state,  and  we  are  un» 
willing  to  hazard  an  opinion  in  reference  to  it,  especially  as  it 
is  not  necessary  in  the  aspect  which  the  case  now  assumes. 
We  are  embarrassed  in  relation  to  that  part  of  the  petition 
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wbich  asks  for  a  partition  of  the  premises  as  alternative  relief 
to  that  songht  bj  the  case  as  state  1.    We  do  not  know  on  what 
principle  it  is  founded.    Is  it  to  be  sustained  bj  the  provision 
contained  in  the  third  section  of  the  17th  article  of  the  present 
practice  act,  which  says  :  *'  The  court  may  grant  any  relief 
consistent  with  the  case  made  by  the  complainant,  and  embraced 
within  the  issue  ?"    What  is  the  meaning  of  this  provision  ? 
Can  it  be  that  the  plaintiff  may ,  in  his  petition,  ask  that,  if  he 
fails  to  make  out  his  case,  as  stated,  that  then  the  court  may 
from  the  facts,  as  they  turn  out,  try  another  and  a  dififerent 
action,  and  give  the  party  the  alternative  relief  sought?    Can 
a  plain  tiff  3ay  the  facts  of  his  case  are  one  way,  and  ask  the 
relief  to  which  they  entitle  him,  and  then  require  the  court,  if 
he  shonld  on  the  trial  fail  to  prove  his  case,  to  try  another  cause 
of  action,  and  ascertain  whether  he  is  not  entitled  to  other  re* 
lief  ?    Here  is  a  petition  to  enforce  a  trust.     The  facts  are 
stated  with  an  eye  to  that  relief.     Now,  on  what  principle  can 
the  plaintiflf  ask  that,  if  he  is  mistaken  in  the  facts,  as  stated, 
that  then  his  case  may  be  turned  into  a  petition  for  partition. 
The  plaintiff  must  ascertain  the  facts  of  his  case  before  he 
brings  bis  suit.     He  must  state  them  in  a  way  to  entitle  him  to 
the  relief  he  seeks.    If,  on  the  trial,  it  turns  out  that  he  was 
mistaken  as  to  the  facts  of  his  case,  the  third  section  of  the 
11th  article  of  the  practice  act  affords  him  a  remedy.     We  un- 
derstand the  clause  above  cited  to  mean,  that,  if  on  the  facts  as 
stated,  the  plaintiff  is  entitled  to  relief  of  two  or  more  kinds, 
and  he  asks  for  only  one  kind,  yet  failing  to  obtain  that,  he 
may  have  ^ny  other  relief  to  which  his  case,  as  made,  entitles 
him.     He  can  Aot  ask  in  his  petition  that,  if  he  should  be  mis- 
taken as  to  its  remedy  and  fails  to  obtain  the  relief  he  seeks, 
then  that  another  and  a  different  cause  of  action  may  be  tried. 
For  the  purposes  of  his  action,  he  must  assum^  that  the  facts 
are  one  way  and  asks  the  appropriate  relief.     He  must  rely  on 
the  facts  as  stated ;  if  he  is  mistaken,  then  the  third  section  of 
the  11th  article  of  the  practice  act  prescribes  a  remedy  which  he 
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most  ask  &oi]»  the  court,  and  not  come  here  and  object  for  the- 
first  time  that  it  was  not  allowed  him.  (Robinson  t.  Rice^ 
20  Mo.  229.) 

The  alternative  relief  here  songht  is  founded  on  the  assamp- 
tion  that  the  cause  of  action  is  wholly  misconoeived,  and  is  en- 
tirely inconsistent  with  and  foreign  to  the  case  as  stated  in  the 
petition*  Moreover,  the  necessary  parties  were  not  before  the 
eourt  in  order  te  make  a  pajrtition  of  the  premises.     « 

The  difficulty  k  this  case  grows  out  of  the  omission  or  un- 
willingness of  the  plaintiff;  to  determine  on  what  grounds  she 
will  standi     She  must  either  abide  by  the  partition  or  disclaim 
it.     If  she  insists  that  there  was  a  binding  partition,  let  her 
make  a  deedr  confirming  it,,  the  only  effectual  mode  by  which  it 
can  be  done.     Then  she  will  be  in  a  position  to  claim  an  en* 
forcement  of  the  trust,  if  there  is  any.     If  she  is  unwilling  to 
do  this,  then  let  her  declare  the  nullity  of  the  deed  of  partition, 
growing  out  of  the  imperfect  mode  of  exeeuting  it.    Failing  to- 
do  one  er  the  other  of  these^  things^  she  will  not  be  permitted  to- 
litigate  her  rights,  without  determining  what  they  are,  before^ 
she  institutes  her  suit.    The  j^iidgment  is  reversed^  and  the  bilk 
dismissed  without  prejudice. 


Rbaums  et  at: J  vs.  Cbambeb^  etat. 

1.  The  estate  of  tenaaay  by  the  curtesy  is  ceeyalin  existence  ki  this  state  with: 
dower.     It  was  introduced  by  the^  territorial  act  of  July  4th,  1807. 

2.  Where  a  tenant  by  the  curtesy  makes  a  conveyance^  that  would,  if  he  were 
seized  in  fee,  give  the  grantee  an  estate  for  his  (grantee^)  life,  held,  tha^ 
the  grantee  takes  an  estate  for  the4ife  of  the  grantor. 

3.  Where  a  tenant  by  the  curtesy  executes  a  conveyance  which  operates  to  ^ 
transfer  an  estate  for  the  life- of  such  grantor,  Mrf,  that  so  long  aathis  es- 
tate is  outstandiag,  it  prevents  a  recovery  of  the  land  by  those  claiming  un- 
der the  wife  of  such  tenant  by  the  curtesy. 

4.  Linddl  v.  McNair,  (4  Mo.  380,)  explained  and  affirmed.  The  case  of  Xfn- 
dell  V.  McNair  merely  decided  that  a  conveyance,,  executed  by  husband  anct 
wife^  after  January.  Id,  1816,  (the  date  of.  the  introduction  of.  the  commoD^ 
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law)  and  before  June  22, 1821,  (the  date  of  the  ^<  act  to  enable  husband  and 
wife  to  convej  real  estate  belonging  to  the  wife,")  in  conformity  to  the- 
statute  law  then  in  force,  regulating  conveyances  and  the  relinquishment  of 
dower  interests,  was  effectual  to  convey  real  estate  belonging  to  the  wife.. 
After  the  introduction  of  the  common  law,  the  Spanish  law  had  no  force 
here. 

5.  In  order  that  a  deed  of  a  married  woman  may  effectually  convey  her  estate> 
the  requirements  of  the  law  must  be  complied  with.  If  it  appear  from  the- 
face  of  the  deed  that  the  deed  has  not  been  executed  in  the  manner  required 
by  law,  there  can  be  no  presumption  of  its  proper  execution  as  against 
her. 

6.  A  deed  executed  November  16, 1819,  in  Illinois,  by  husband  and  wife,  and 
acknowledged  before  a  notary  public  there,  is  inefibetual  to  convey  the 
wife's  real  estate  in  Missouri.* 

7.  Where  a  deed,  wanting  words  of  perpetuity,  is  written  on  the  back  of  an* 
other  deed  convejring  an  estate  in  fee,  and  contains  the  following  clause — 
^  have  sold,  ceded,  released,  and  transferred  all  their  part  of  the  land  sold 
by  their  co-heirs  in  the  sale  above ;''  heldy  that  this  reference,  is  not  of  such 
a  character  as  to  enlarge  the  life  estate  conveyed  to  a  fee  simple. 

8.  Actual  seizin  of  the  wife's  land  is  not  necessary  to  entitle  the  husband  to 
curtes. 

9.  A  right  of  entry  or  of  action  for  the  possession  of  land  may  accrue  to  a 
married  woman.  A  married  woman  having  a  right  of  entry  which  accrued 
before  December  1st,  1835,  may  brfog  her  action  within  twenty  years  after 
becoming  discovert. 

fPril  of  Error  to  St.  Louis  Circuit  Court. 

This  was  an  action  in  the  nature  of  an  aetion  of  ejeotment^ 
brought  by  Paul  Beaume  and  others,  to  recover  possession  of 
one- fifteenth  part  of  certain  premises  in  the  possession  of  de- 
fendants. The  premises  claimed  are  a  portion  of  a  lot  of  one  bj 
forty  arpens,  situate  in  the  St.  Louis  or  Kg  Mound  prairie^ 
in  the  city  of  St.  Louis,  and  confirmed  by  act  of  congress  to 
the  representatives  of  Francis  Moreau.  Both  plaintiffs  and  de- 
fendants claim  under  representatives  of  the  said  Francis  Mo- 
reau. The  plaintiffs  claim  immediately  and  directly  through 
their  mother,  Marcelite  Reaume,  wife  of  Pierre  Reaume,  one- 
eighteenth  part  of  the  piece  of  ground  in  controversy  in  the 
present  suit,  and  one-ninetieth  part  of  the  same  through  their 
great-  aunt,  Marie  Collin,  the  daughter  of  the  said  Francis  Mo- 
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reau.  Th©  defendants  claim  title  as  stated  below  in  the  stated 
case  which  follows,  and  which  fully  sets  forth  the  facts  of  the 
case  : 

*'  The  facts  in  this  case  were  agreed  ;  both  parties  excepted 
to  the  decision  of  the  court,  and  the  following  case  is  agreed 
upon,  and  that  the  above  cause  be  open  to  objections  by  either 
party  ;  that  the  opinion  of  the  Supreme  Court  may  be  had  on 
the  several  points  made  respectively  by  the  parties,  and  essen- 
tial to  the  legal  adjustment  of  their  rights. 

*'  The  plaintiffs  are  children  of  Pierre  Reaume  and  Marce- 
lite  his  wife.  The  said  Marcelite  was  the  daughter  of  Louise 
Moreau,  who  was  the  daughter  of  Fran9ois  Moreau  and  wife 
of  Joseph  Menard.  Louise,  wife  of  said  Menard,  died  before 
1818^  and  left  surviving  her  three  children,  one  of  whom  was 
said  Marcelite,  married  to  Pierre  Reaume  in  1815,  and  died  in 
1834,  leaving  the  plaintiffs,  her  children  and  heirs  at  law,  and 
her  husband,  who  is  yet  living,  surviving  her.  The  plaintiffs 
are  aged  as  follows  :  Odille,  aged  37  years  in  November,  1852, 
and  married  at  18  years  of  age  ;  Paul  Reaume,  aged  at  same 
time  33  years  of  age  ;  Augustus,  aged  31  years ;  Leonard,  29 
years  ;  Francois,  aged  24  years.  Both  parties  claim  under 
representatives  of  Fran9ois  Moreau,  who  died  before  1800, 
leaving  seven  children,  viz :  Joseph,  Alexis,  Louis,  Angelique 
(married  to  Antoine  Mallet),  Ellen  (married  to  Pierre  C6n6), 
Louise  (married  to  Joseph  Menard),  Marie,  called  also  Ma- 
nette  (married  to  Louis  Colin).  Of  these  children,  Louis, 
forty  years  before  the  trial,  died  intestate  and  without  issue  ; 
Louis  Colin,  husband  of  Marie,  died  in  March^  1840,  intes- 
tate and  without  issue  ;  his  wife  died  in  November,  1840,  in- 
testate and  without  issue  :  they  were  married  prior  to  1818. 
The  remaining  children  of  Francois  Moreau  left  lineal  descen- 
dants.'' 

The  defendants  claim  title  under  the  deed  of  which  the  fol- 
lowing is  a  copy,  and  also  a  copy  of  deed  from  P.  Reaume  and 
wife,  endorsed  on  said  original  deed,  the  whole  being  on  one 
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paper.     The  original  may  be  shown  to  the  court,  as  it  was  to 
the  Court  of  Common  Pleas  : 

**  Sachent  tous  ceuxqui  ces  pr6sente8  verront,  que  nous 
8oussign6s,  Joseph  Hortiz  et  Eleonore  mon  Spouse,  Joseph  Me- 
nard et  Aurore  Crely  mon  epouse,  Pierre  Cen6  et  Helen  Mo- 
reau  mon  Spouse,  Antoine  Mallet  et  Ang^lique  Moreau  mon 
epouse,  Manette  Moreau,  Joseph  Moreau,  Alexis  Moreau,  et 
Ositte  mon  epouse,  tous  ht'ritiers  de  Francois  Moreau,  d^c^d^, 
pour  et  en  consideration  d'une  somme  d'  argent  qui  nous  a  H^ 
il  y  a  quelque  tems  paye  k  notre  pleine  et  entiere  satisfaction 
par  Mr.  Pierre  Chouteau,  senior,  et  aussi  pour  la  somme  d'  une 
piastre,  argent  legal  des  Etats  Unis,  qui  nous  a  ete  pay6e  a 
chacun  de  nous  avant  la  signature  de  ces  pr^sentes,  et  dont  par 
ces  pr'sentes  nous  donnous  pleine  et  entiere  quittance  au  dit 
Pierre  Chouteau,  et  le  d^chargeons,  lui,  ses  h^ritiers,  hoirs  ou 
ayant  cause,  nous  avons  vendu,  cedo,  quitt^,  delaisse,  aban- 
donn*''  et  transport^,  comme  de  fait  et  par  ces  presentes  nous 
vendons,  cedons,  quittons,  delaissons,  abandonnons  et  transpor- 
tODS  au  dit  Pierre  Chouteau,  senior,  ses  h^ritiers,  hoirs  ou 
ayant  cause,  tous  et  chacun  de  nos  droits,  titres,  actions  et 
pretentions  quelqu'  elles  puissent  6tre  tant  en  loi  comme  en 
cour  d'  t'quit^,  que  nous  ou  I'un  de  nous  pouvons  avoir,  ou 
peut- avoir,  a  un  certain  morceau  de  terre,  situ^  au  nord  de  la 
ville  de  St.  Louis,  dans  le  territoire  du  Missouri ;  le  dit  mor- 
ceau de  terre  contenant  un  arpent  de  front  sur  quarante  arpens 
en  profondeur,  le  front  borne  et  determin6  par  la  ligne  ou  trait 
quarr^  de  toutes  les  terres  situ^es  sur  la  m^me  ligne  de  front, 
au  sud  par  la  terre  concedee  a  Lirette,  au  nord  par  une 

terre  conced-'e  a  .  Vien  et  aujourd'  hui  la  propriety  du  dit 

Pierre  Chouteau,  et  a  Pouest  par  les  terres  vacantes.  Garan- 
tissant  la  dite  terre  libre  do  tous  dons,  dettes,  douaires  au  hy- 
potheque  ;  et  la  garantissant  chacun  de  nous  en  parti  cullers  et 
avec  notre  Spouse,  centre  nos  heritiers  ou  ayant  cause  tant  en 
loi  comme  en  cour  d'  cquit<5.  En  foi  de  quoi,  nous  les  parties 
ci-devant  designees,  avons  sign6  et  scell6  le  present,  a  St. 
Louis,  Ic  3  Septembre  de  V  annte  mil  huit  cent  dix-huit. 
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"  Les  mots,  avant  la  signature  de  ces  presenies^  approu- 
v^B  et  interlign^s  a  la  premiere  page,     (a) 

sa 

"  Antoine  X  Mallet,  (l.  s. 

marque. 

**  Marie  Collin,  (l.  s. 

bis 

**  Joseph  X  Menard,  (l.  s. 

mark. 

BA 

**  Joseph  x  Morbau,  (l.  s. 

marque. 

"  Alexis  Moreau,  (l.  s. 

sa 

*'  Ositte  X  St.  Andre,  femme      (l.  s. 

marque.      d'ALEXIS  MOREAU, 
bcr 

**  Angblique  X  Moreau,  (l.  s* 

mark, 
bis 

**  Joseph  X  Orteast,  (l.  s, 

mark, 
her 

**  Oro  X  Menard,  (l.  s. 

mark, 
her 

"  Lbnor  X  Orteast,  (l.  s. 

mark, 
his 

*'  Pierre  x  Cene,  (l.  s. 

mark, 
ber 

**  Ellen  x  Moreau,  (l.  s. 

mark. 

»  *^  Sigii6  et  scelle  en  presence  de — " 

(a)  This  deed  is  correctly  tmnslated  as  fuUows :  "  Know  all  those  who  shall  see  these 
presents,  that  we,  the  undersigned,  Joseph  Ilortiz  and  EUenore,  my  wife ;  Joseph  Menard 
and  Aurore  Crely,  my  wife ;  Pierre  Cene  and  li(  Icn  Moreau,  my  wife ;  Antoine  Mallet  and 
Angeliqae  MoreaU;  my  wife;  Manette  Moreau,  Joseph  Moreau,  Alexis  Morean,  and  Ontte, 
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"  State  or  territory  of  Missouri,  county  of  St.  Louis.  Per- 
sooally  came  and  appeared  before  me,  the  undersigned,  a  jus* 
tice  of  the  peace  for  the  county  aforesaid,  Joseph  Menard, 
Joseph  Orteast,  and  Oro  Menard  and  Leonor  Orteast,  -who  in 
my  presence  signed  the  within  instrument  of  writing,  and  at 
the  same  time  acknowledged  it  to  be  their  and  each  of  their 
hands  and  seals,  acts  and  deeds,  for  the  purpose  therein  con- 
tained, and  that  they  executed  the  same  of  their  own  free  and 
voluntary  will. 

*'  In  witness  whereof,  I  have  hereunto  set  my  hand,  at  my 
office,  this  ninth  day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty. 

*' Thomas  R.  Music,  J.  P." 

**  Sachent  tons  ceux  qui  les  presentes  voiront,  que  Pierre 
Keaume,  a  cause  de  Marceline  son  Spouse,  fille  et  heritiere  de 
Joseph  Menard  et  Marie  Louise  Moreau,  pour  la  consideration 
de  la  somme  de  vingt  piastres  quMl  reconnoissent  avoir  re<;u 
comptant  du  Sieur  Pierre  Chouteau,  Sen®'  de  St.  Louis,  lui  ont 

my  wife;  allbeirs  of  Francis  Moreau,  deceased,  for  and  in  oonfideration  of  a  sum  of 
money,  wbicb  was  paid  to  us  sometime  ago,  to  our  fall  and  entire  satisfaction,  by 
Mr.  Pierre  Cboutenu,  sr. ;  and  abo  for  the  sum  of  one  dollar,  lawful  money  of  tbo 
tJoited  States,  which  has  been  paid  to  each  of  us,  before  the  signing  of  these  presents; 
and  of  wbich  we  do,  by  these  presents,  give  to  the  said  Pierre  Chouteau,  his  heirs  and 
aasigD^  foil  and  complete  acquittance  and  discharge;  we  hare  sold,  granted,  quit 
claimed,  remised,  made  over,  and  conveyed,  as  in  foot,  and  by  these  presents  we  do 
Bell,  grant,  quit  claim,  remise,  make  over,  and  convey  to  the  said  Pierre  Chouteau^ 
ar.,  bis  bein  and  assigns,  all  and  each  of  our  rights,  titles,  actions  and  claims,  what- 
ever they  may  be,  which  we  or  each  of  us  has  or  can  have,  both  in  law  or  in  a  court 
of  equity,  to  a  certain  parcel  of  land,  situated  north  of  the  village  of  St.  Louis,  in  thd 
territory  of  St  Louia ;  the  said  parcel  of  land  containing  one  arpent  in  front  by  forty  ar* 
pens  in  depth;  the  front  bounded  and  limited  by  the  line,  or  '  trait  quart  €  '  of  all  the  lotfl 
situated  on  the  same  front  line;  on  the  south  by  land  conceded  to  Llrette;  on  the 
noitb,  by  a  lot  conceded  to  Vien,  and  to  day,  the  property  of  said  Pierre  Chouteau  j 
and  on  the  west,  by  vacant  lands ;  guaranteeing  the  said  lands  free  from  all  gifts,  debts^ 
liabilities,  or  incumbrances;  and  each  one  of  us,  with  our  wives,  guaranteeing  it  in- 
dividaally  against  our  heiis  or  a&signs,  as  well  in  law  as  in  a  court  of  equity.  In  tes- 
timony of  wbich,  we,  tbe  parties  hereinbefore  named,  have  signed  and  sealed  the  pre- 
sent, at  St.  Louis,  this  3d  day  of  September,  of  the  year  eighteen  hundred  and  eigfa- 
tecD." 

The  words  ^before  the  signing  of  these  presents/'  approved  and  interlined  on  the 
lint  ptfe.    Signed  sod  sealed  in  the  presence  of. 
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vendu,  ced'^,  quitt^  et  transporte  toute  leur  part  de  la  terre  ven- 
du  par  leur  coh  ritiers  dans  la  vente  cidessuQ.  En  temoignage 
de  quoi,  ils  ont  signes  et  sc'16  ce  sixieme  jour  du  mois  de 
Novembre,  Pan  mil  huit  cent  dix-neuf — en  presence  des  temoins, 
soussigQ^'s. 

ea 

"  PiBRRB  X  Reaume,         (seal.) 

marqae. 

sa 

'*  Marceline  X  Reaume,   (seal.) 

marque. 

"  Raphael  Widen,     ) 
<*  Pierre  Menard.''  ) 

**  State  of  Illinois,  Randolph  county,  ss.  Be  it  remembered 
that  before  me,  Raphael  VV^iden,  notary  public  for  the  county 
of  Randolph,  personally  came  the  within  named  Pierre  Reaume 
and  Marceline  his  wife,  who  severally  acknowledged  and  de- 
clared that  the  foregoing  sale  for  their  respective  part  of  a 
tract  of  land  in  the  within  deed  described,  from  them  to  Pierre 
Chouteau,  senr.,  was  their  voluntary  act  and  deed,  for  the  pur- 
poses therein  expressed. 

**  In  testimony  whereof,  I,  Raphael  Widen,  have  hereunto 

set  my  hand  and  affixed  the  seal  of  my  office,  this  6th 

(Seal.)     day  of  November,  A.  D.  one  thousand  eight  hundred 

and  nineteen,  and  of  the  independence  of  the  United 

States  the  forty-fourth. 

*'  Raphael  Widen,  N.  P. 
''  Filed  for  record,  June  6th,  1822. 

'*A.  Gamble,  Clerk.'' 
''  Pierre  Chouteau,  the  grantee  in  said  deed,  conveyed  to  John 
Mullanphy,  by  deed  bearing  date  the  30th  day  of  October,  1819. 
The  defendants  have  all  the  title  of  said  John  Mullanphy  in  the 
premises  in  question.  In  relation  to  the  deed  from  Antoine 
Mallet  and  others  to  Pierre  Chouteau,*  the  following  facts  were 
admitted:  That  it  was  written  by  Fran9ois  M.  Guyol,  who, 
at  the  date  thereof,  resided  in  St.  Louis,  and  was  a  justice  of 
the  peace,  and  did  the  business  of  conveyancing  for  some  of 
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the  then  inhabitants  of  St.  Louis.     He  was  a  Frenehman,  and 
went  from  St.  Louis  to  New  Orleans  to  reside,  in  1820,  and 
died  there  about  1847  or  1848.     The  signatures,  Antoine  Mal- 
let, Angelique  Moreau,  Joseph  Moreau,  Ositte  St.  Andre  and 
Pierre  Cme,  were   also  in  the  handwriting  of  Guyol.     The 
words  *  sa  marque^  are  also  in  the  handwriting  of  Guyol,  where 
he  wrote  the  names  ;  that  the  name  of  Ellen  Moreau  is  in  the 
handwriting  of  E.  H.   Uawley,  who  was  formerly  a  justice  of 
the  peace  in  Florisant,  but  not  acting  at  the  date  of  the  sup- 
posed deed.     The  interlineation  is  in  GuyoPs  handwriting,  and 
the  note  of  it  at  the  bottom  of  the  instrument,  as  also  are  the 
words,  'signed,  sealed,'  &c.,  at  the  bottom.     Alexis  Moreau, 
Joseph  Moreau  an^  Ositto  St.  Andr<S,  admitted  their  signatures 
to  the  instrument,   in  the  fall  of  1818.     About  thirty- two 
years  before  the  trial.  Mallet  and  C-'ne,  who  then  resided  at 
Florisant,  at  one  time  returned  from  St.  Louis  with  goods  in  a 
cart ;  about  that  time  or  soon  after  they  said  they  had  sold  their 
land  in  St.  Louis  to  Mr^   Chouteau.     Their  wives  went  with 
them  to  St.  Louis  at  the  same  time,  and  returned  with  them. 
Neither  of  the  wives  said  any  thing  about  the  sale,  nor  is  there 
any  evidence  that  it  was  spoken  of  in  their  presence.     The  sig- 
nature of  Marie  Collin  to  said  instrument  is  in  the  handwriting 
of  her  husband,  Louis  Collin.     The  deed  from  Reaume  and 
wife,  in  the  same  paper,  is  in  the  handwriting  of  Raphael 
Widen,  and  his  name  subscribed  thereto  as  a  witness,  is  in  his 
handwriting.     The  name  oE  Pierre  Menard,  a  subscribing  wit- 
ness thereto,  is  the'proper  handwriting  of  said  Pierre  Menard, 
and  the  certificate  of  acknowledgment  thereon  is  in  the  proper 
handwriting  of  said  Widen.     Said  Widen  and  Menard  are  both 
dead,  and  died  before  tha  commencement  of  this  suit.     The 
certificate  and  signature  of  Thomas  R.  Music  on  said  instru- 
ment are  in  his  handwriting,  and  he  was  at  the  date  thereof  an 
acting  justice  of  the  peace.     The  signatures  of  Joseph  Menard 
and  Joseph  Orteast,  and  Oro  Menard  and  Eleanor  Orteast, 
are  in  the  handwriting  of  said  Thomas  R.  Music,  who  died 
more  than  ten  years  since,     Joseph  Menard  and  Eleanor  Or- 
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teast  were  children  of  Louis  Menard>  before  mentioned.  The 
endprsement  on  the  d-eed,  *  heirs  of  Moreau  to  Chouteau,'  is  in 
OuyoPs  handwriting.  The  words  on  the  instrument,  *  for  Mr» 
Mullanphy,'  are  in  the  handwriting  of  E.  Baker,  who  was  clerk 
in  the  recorder's  office  of  St.  Louis  county,  at  the  record  of 
said  instrument.  When  a  deed  was  left  at  that  date,  it  was 
usual  to  make  endorsement  of  the  name  of  the  person  to  whom 
to  deliver  it.  The  words,  *  for  Mr.  Mullanphy,'  would  indicate, 
according  to  the  then  practice  in  the  recorder's  office,  that  Mr. 
Mullanphy  left  the  instrument  for  record.  It  was  recorded  in 
June,  1822. 

**  It  is  also  admitted  that  John  O'Fallon  was  executor  of  the 
estate  of  John  Mullanphy,  who  died  in  August,  1838 ;  that  said 
executor  found  said  deed  amongst  the  deeds  and  papers  of  said 
Mullanphy,  after  his  death,  in  a  trunk,  where  such  papers  were 
deposited  ;  that  it  has  been  since  in  the  custody  of  said  execn-' 
tor  and  the  heirs  of  said  Mullanphy,  and  was  produced  on  the 
trial  by  the  defendant  from  such  custody— the  wife  of  Charles 
Chambers  being  a  daughter  of  said  John  Mullanphy. 

**  It  was  also  admitted  that  John  Mullanphy,  under  the  deeds 
herein  mentioned,  took  possession  of  the  land  in  controversy  in 
the  spring  or  summer  of  1820,  and  built  a  house  thereon  in  the 
fall  of  1820,  and  held  possession  until  his  death  in  1838  ;  that 
the  defendants  claim  under  said  John  Mullanphy,  and  have  his 
title,  and  have  been  in  possession  of  said  premises  since  the 
death  of  said  John  Mullanphy,  claiming  title  thereto.  Pierre 
Chouteau  died  in  1849.  Pierre  Reaume  and  wife  were  never 
actually  in  possession,  occupying  themselves  the  land  in  con* 
troversy.  It  was  a  field  lot,  which  had  been  occupied  by  Fran- 
cis Moreau  prior  to  his  death,  which  was  in  1798,  and  was  not 
held  adversely  by  any  one  at  the  date  of  the  deed  from  Pierre 
Reaume  and  wife  to  Pierre  Chouteau,  sr. 

*'  The  defendants,  upon  the  facts  as  admitted,  read  the  seve- 
ral deeds  in  evidence,  and  claimed  that  the  deed  to  Pierre 
Chouteau  from  Antoine  Mallet  and  others  was  duly  executed. 
The  plaintiffs  claimed  l-15th  of  the  premises  in  question  under 
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the  evidence.  The  damages  and  monthly  value  were  agreed 
upon,  and  the  Court  of  Common  Pleas  gave  judgment  for  the 
piaintiffs  for  an  undivided  ninetieth  part  of  the  premises  in 
question. 

**  The  plaintiffs  and  defendants  both  filed  motions  for  review, 
which  were  overruled,  and  both  bring  the  cause  to  this  court  by 
writs  of  error.  The  plaintiffs  claiming  l-15th  of  the  premises, 
and  defendants  claiming  a  judgment  in  their  favor. 

*^  The  suit  was  commenced  in  the  Court  of  Common  Pleas 
«i  the  7th  of  July,  1851. 

^^  The  land  included  in  the  deed  to  Pierre  Chouteau,  and  con- 
veyed by  him  to  Mullanphy,  was  partitioned  among  the  heirs  of 
John  Mullanphy,  by  petition  of  the  heirs  addressed  to  the  Court 
of  Common  Pleas,  which  made  an  order  to  partition  at  the 
August  term,  1841.  The  commissioners  reported  at  May  term, 
1842,  which  was  approved  14th  May,  1842,  and  recorded  17th 
March,  1843,  under  which  the  heirs  of  Mullanphy  now  hold  in 
«eFcralty." 

The  case  was  submitted  to  the  co«rt  sitting  as  a  jury,  upon 
an  agreed  statement  of  facts,  and  the  court  found  that  the 
plaintiffs  were  entitled  to  recover  one-ninetieth  of  the  prem- 
ises sued  for. 

Williams  and  Glover  4*  Richardson\  for  Reaume  and  oth- 
ers, plaintiffs  in  the  court  below,  plaintiffs  in  errror,  and  also 
defendants  in  error  here,  (a)  1.  The  main  question  involved 
in  this  cause  springs  up  upon  the  construction  of  the  instru- 
ment executed  by  Pierre  Reaume  and  wife,  as  is  set  forth  in 
the  stated  case,  and  of  which  the  following  is  a  correct  trans* 
lation :  *^  Know  all  those  who  shall  see  these  presents,  that 
Pierre  Reaume,  for  the  sake  of  (a  cause  de)  Marceline,  his 
wife,  daughter  of  Joseph  Menard  and  Marie  Louise  Moreau, 
for  the  coDsideration  of  the  sum  of  twenty  piastres,  which  he 
acknowledged  to  have  received,  ready  money,  from  Mr.  Pierre 

(a)  Mr.  aioTer'0  Irief  is  not  to  be  fbnnd  on  file,  and  it  if  not  attempted  to  ftC 
Jorth  the  lioe  of  argameDt  puMned  by  hiok— [Rsp. 

4 — YOL,  zxn. 
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Chouteau,  senr.,  of  St.  Louis,  to  tim  hare  aold,  made  over, 
parted  with  and  transferred  all  their  part  of  the  land  sold  by 
their  co-heirs  in  the  sale  above.  In  witness,''  &c.  At  the  date 
of  this  paper,  (November  16, 1819,)  the  wife  owned  the  fee  ia 
the  land  mentioned,  by  inheritance  from  her  grandfather.  She 
had  never  been  in  possession  of  the  land,  and  at  the  date  of  this 
paper  it  was  not  in  the  possession  of  any  one  claiming  ad- 
versely to  her.  What  estate  did  this  deed  create  in  Chouteau  ? 
If  the  common  law  prevailed  here  at  its  date,  then  it  certainly 
was  insufficient  to  convey  her  real  estate.  It  has  been  repeatedly 
decided  by  our  Supreme  Court  that  the  act  of  1816,  introdu- 
cing the  common  law,  rendered  it  necessary  that  an  instrument 
conveying  land  should  have  a  seal,  and  required  the  word  heirs 
therein  to  create  a  fee  simple  estate  in  the  grantee.  If  the  in- 
strument executed  by  Pierre  Reaume  and  wife  be  a  deed  at  all, 
it  was  the  deed  of  the  wife,  she  being  the  main  grantor,  and 
containing  no  words  of  inheritance,  could  convey  only  a  life 
estate  to  Chouteau,  the  grantee.  2.  Pierre  Reaume  and  wife 
were  married  prior  to  1816,  and  curtesy  was  not  introduced  into 
this  state  prior  to  1816.  3.  The  law  of  the  place  where  land 
is  situate,  existing  at  the  time  of  a  marriage,  governs  the  rights 
of  the  husband  as  to  the  estate  then  owned  by  the  wife.  (Sto. 
Confl.  of  Laws,  §  18T  n.  3  ;  Riddick  v.  Walsh,  18  Mo.  520. ) 
4.  If  Pierre  Reaume  was  tenant  by  the  curtesy  initiate,  he  had 
an  estate  for  the  life  of  the  wife ;  this  estate  was  separate  from 
curtesy  consummate,  which  did  not  exist  until  the  death  of  the 
wife.  (Watson  v.  Watson,  13  Conn.  83  ;  Starr  v.  Pease,  8 
Conn.  541 ;  Wheeler  v.  Hotohkiss,  10  Conn.  230 ;  2  Binn. 
80;  16  Mass.  188;  5  Dana,  257;  5  Cow.  102.)  5.  The 
husband  had  a  present  estate  that  he  could  convey.  If  the  deed 
passed  that  or  could  pass  it,  it  will  not  be  presumed  to  pass  one 
that  was  contingent  or  to  be  hereafter  a'^quired,  unless  there 
were  some  words  of  estoppel,  &c.  (McCorry  v.  King,  3 
Humph.  267;  see  8  Humph.  325.)  6.  If  Pierre  Reaume 
was  tenant  for  life,  he  could  create  an  estate  less  than  his  own, 
and  it  is  to  be  presumed  that  he  intended  doing  so.     (1  Cruise, 
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§  95. )  An  estate  for  a  man's  own  life  is  higher  than  one  for 
die  life  of  another.  (4  Kent,  26.)  7.  If  Reaume  did  convey  to 
Chouteau  an  estate  for  his  life,  it  merged  into  the  larger  estate 
in  Chouteau  ;  that  is  the  estate  for  Chouteau's  life.  (4  Kent, 
99-1C3.)  8.  To  give  curtesy,  there  must  have  been  posses- 
sion of  the  land,  at  least  such  a  seizin  as  would  enable  her 
children  to  inherit  from  her,  &c.  (4  Kent,  29-80  ;  2  Black. 
812 ;  5  Cow.  74  ;  1  How.  U.  S.  87. )  9.  No  deed  can  be  pre- 
sumed against  Mrs.  Collin.  10.  Under  §  11,  of  art.  3,  of  the 
act  of  1835,  twenty  years  were  allowed  to  Mrs.  Collin,  instead 
of  ten.  Her  right  of  action  accrued  prior  to  1835  ;  indeed, 
prior  to  1818,  or  1825,  and  therefore  the  11th  section  of  the 
2d  article  of  the  above  act  gave  her  twenty  years  in  which  to 
sue. 

The  conrt  is  also  referred  generally  to  the  following  cases  : 
Lindell  v.  McNair,  4  Mo.  ;  Picotte  v.  Cooley,  10  Mo.  312 ; 
CWldress  v.  Cutter,  16  Mo.  24  ;  Norcum  v.  Youse,  12  Mo. 
588.      . 

Haight  and  Shepley^  for  Chambers  and  others.  1.  The 
deed  from  Pierre  Renume  and  wife,  of  the  16th  of  November, 
I8l9,  passed  their  interest  in  the  premises  to  Pierre  Chouteau. 
This  conveyance  is  upon  the  same  paper  with  the  original  deed. 
It  is  in  French,  and  is  correctly  translated  thus  :  "  Know  all 
those  who  shall  see  these  presents,  that  Pierre  Reaume,  in  right 
of  (or  together  with)  his  wife  Marceline,  daughter  and  heiress 
of  Joseph  Menard  and  Marie  Louise  Moreau,  for  the  consider- 
ation of  the  sum  of  twenty  dollars,  which  they  acknowledge  to 
have  received  in  cash  from  Mr.  Pierre  Chouteau,  senr.,  of  St. 
Louis,  have  sold,  ceded,  released  and  abandoned  all  interest  in 
the  land  sold  by  their  co-heirs  by  the  above  act  of  sale.  In 
\?itness  whereof,  they  have  signed  and  sealed  this  16th  of  No- 
vember, 1819,  in  presence  of  the  following  witnesses."  This 
deed  was  duly  signed  and  sealed  by  Pierre  Reaume  and  wife  ; 
and  the  only  question  of  any  diflficulty  upon  it  is,  that  it  is  to 
Pierre  Chouteau,  and  the  word  heirs  are  not  mentioned.  Our 
answer  to  this  is,  it  refers  to  the  deed  on  the  same  paper,  and 
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adopts,  by  necessary  inference,  the  language  of  the  conveyance. 
They  sell  all  their  part  of  the  land  sold  by  their  co-heirs  in  the 
above  or  preceding  sale.  The  just,  fair  and  true  interpretatian 
of  the  language  is,  they  sell  as  their  co-heirs  have  sold,  and 
adopt  their  deed.  They  sell  all  their  part,  or  all  their  interest 
in  the  land  above  described,  as  sold  by  their  co-heirs.  The 
rules  of  interpretation  upon  such  a  deed  of  so  ancient  a  date, 
should  be  liberal  and  not  verbal.  The  intention  of  the  parties 
should  govern ;  and  there  is  enough  on  the  face  of  this  instra- 
ment  to  justify  the  conclusion  that  they  intended  to  convey,  in 
as  ample  and  full  a  manner,  and  as  great  an  estate  as  their 
co-heirs  had  conveyed  in  the  instrument  on  the  same  paper  to 
which  they  refer ;  although  the  word  heirs  was  in  general  ne- 
cessary, after  the  introduction  of  the  common  law,  to  convey  a 
fee  simple,  yet  where  the  design  was  evident  to  convey  a  fee  by 
reference  to  other  deeds,  or  by  the  use  of  equivalent  language, 
a  fee  passed.  Thomas'  Coke,  p.  (in  brackets,)  gives  in- 
stances, (Hilliard  on  Real  Property,  p.  606.)  The  case  pat 
in  Coke  is  where  a  grantee  reconveys  the  lands  "  as  fully  as 
they  were  granted  to  him.''  (Lytle  v.  Lytle,  10  Watts,  p.  260  ; 
Shep.  Touch.  102  ;  4  Bing.,  N.  C,  456 ;  11  Mete.  84.)  No 
argument  can  be  drawn  from  the  phraseology  of  the  deed.  The 
persons  conveying  are  evident  from  the  use  of  the  plural  all 
through  the  deed.  2.  As  to,  the  interest  derived  by  the  plain- 
tiffs under  their  mother,  it  was  subject  to  the  life  estate  of  the 
father ;  and  as  there  is  no  dispute  but  he  made  a  conveyance 
effectual  to  pass  a  life  estate,  it  is  good  so  long  as  he  lived.  On 
this  point  our  position  is :  Pierre  Reaume,  at  the  date  of  his 
deed  to  P.  Chouteau,  was  tenant  by  the  curtesy  initiate,  and 
had  an  estate  for  his  own  life,  which  was  effectually  transferred 
by  that  deed.  (5  Cow.  75  ;  1  Hilliard  on  Real  Prop.  111.) 
Supposing  that  the  deed  of  Pierre  Reaume  and  wife  passed  only 
a  life  estate,  it  passed  an  estate  for  the  life  of  the  grantor.  (4 
Cow.  324 ;  1  Hill.  100, 101,  112,  116  ;  8  Johns.  262.)  3. 
The  plaintiffs  cannot  recover  any  interest  which  Marie  Collin 
had  in  said  premises,  and  the  court  ought^  upon  the  facts  as 
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agreed  on,  to  baye  found  for  defendania.  The  deed  was  pro- 
perly in  evidence  before  the  court.  A  dieed  thirty  years  old, 
and  possession  under  it  for  that  period,  and  found  in  the  pro- 
per custody,  and  not  attended  with  any  circumstances  of  sus- 
picion, may  be  read  in  evidence  as  an  ancient  deed.  (1  Grant 
on  Ev.  688  ;  Wilson  v.  Betts,  4  Denio,  201 ;  3  Johns.  0. 
283-286  ;  Carroll  v.  Hutchinson,  1  Harr.  &  John.  167 ;  2  B. 
Monroe>  429  ;  5  Barr.  492.)  These  presumptions  arise  as  well 
against  married  women  as  against  others.  (See  Bastod 
V.  Gates,  4  Dana,  441 ;  16  Pick.  137  ;  17  Pick,  255.)  The 
deed  was  properly  in  evidence.  We  are  now  to  consider  its 
effect.  Though  not  signed  by  the  husband,  the  execution  of 
the  deed  by  Marie  Collin  was  effectual  to  pass  her  title  in  the 
estates  described  in  the  deed.  The  cases  decided  by  this  court 
have  already  decided  this  question.  They  hold  that  a  convey- 
ance  by  tkfeme  covert  after  1816,  aud  prior  to  1821,  is  as 
effectual  to  pass  her  interest,  if  made  with  her  husband's  con- 
sent, as  if  she  were  a  feme  sole,  (Lindell  v.  McNair,  4  Mo. 
880 ;  Picott  v.  Cooley,  10  Mo.  312 ;  Youse  v.  Norcum,  12 
Mo.  549. )  They  decide  such  conveyances  to  be  effectual  un- 
der the  Spanish  law ;  and  in  the  absence  of  any  provision  for 
conveyances  by  married  women,  the  same  mode  of  transfer  re- 
mains. As  to  power  under  the  Spanish  law  of  a  feme  covert 
to  pass  her  paraphernal  property,  see  1  White's  Collection, 
marginal  pages,  53,  54  ;  Brown's  Civil  and  Admr.  Law,  269 ; 
Domat's  Civil  Law  (Cushing's  ed.)  part  1,  book  1,  sec.  4,  p. 
890-1-2-3.  By  Spanish  law,  no  writing  was  necessary  to  pass 
land.  The  distinction  between  real  and  personal  property  wag 
unknown.  The  paraphernal  property  of  the  wife  was  as  abso- 
lutely under  her  disposition  and  control  as  if  she  were  a  feme 
sole.  Authentic  acts  proved  themselves,  being  made  before 
public  officers ;  other  contracts,  whether  verbal  or  written,  re- 
quired proof.  That  is  supplied  in  this  case,  as  we  show  that  it 
was  done  in  the  presence  and  with  the  consent  of  the  husband, 
he  writing  her  name.  There  is  a  case  in  12  Mar.  242,  where 
it  is  said  that  virife  could  not  alienate  without  husband's  con- 
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sent ;  bat  this  is  a  modification  of  the  doctrine  which  had  its 
rise  in  the  Louisiana  code,  but  it  makes  no  difference  in  this 
case,  as  we  prove  the  husband's  consent.  Thirty  years'  pos- 
session under  a  deed  which  comes  from  the  right  custody,  and 
unattended  with  any  suspicious  circumstance*,  proves  itself. 
(Coventry  on  Conveyances,  12 — 24  L.  Lib.  ;'Doe,  d.  v.  Wool- 
ley,  8  B.  &  Cr.  22  ;  3  Whart.  149. )  3.  Upon  the  supposition 
that  the  deed  of  Marie  Colin  was  not  effectual  to  pass  her  es- 
tate, the  remaining  question  is  upon  the  statute  of  limitations. 
We  say  that  those  claiming  under  Marie  Colin  are  barred  by 
the  act  of  1835,  §  4.  Marie  Colin  was  a  feme  covert  when 
she  acquired  her  title.  Her  husband  died  in  March,  1840,  and 
she  died  in  November,  1840.  The  possession  of  defendants 
commenced  in  1820,  and  of  course  twenty  years  had  run  at  the 
time  of  Louis  Colin's  death.  The  statute  began  to  run  against 
Marie  Colin  in  March,  1840,  the  date  of  her  husband's  death  ; 
and  of  course  continued  to  run  against  her  heirs  after  her 
death ;  more  than  ten  years  elapsed  between  her  husband's 
death  and  the  commencement  of  suit.  The  fourth  section  of 
the  statute  of  1835  is  :  "If  any  person  entitled  to  commence 
any  action  in  this  article  specified,  or  to  make  any  entry,  be, 
at  the  time  such  title  shall  first  descend  or  accrue,  a  married 
woman,  the  time  during  which  such  disability  shall  continue 
shall  not  be  deemed  any  portion  of  the  time  in  this  article  limi* 
ted  for  the  commencement  of  such  suit,  or  the  making  such. 
entry ;  but  such  person  may  bring  such  action  or  make  suck 
entry  after  the  time  so  limited,  and  within  ten  years  after  such 
disability  is  removed,  but  not  after  that  period."  See  also  sec- 
tion 5,  to  the  same  effect.  The  reading  of  this  statute  would 
seem  to  be  very  plain,  although  persons  under  disability  are 
protected  ;  yet  when  the  disability  is  removed,  the  time  begins 
to  run,  and  they  have  ten  years  after  such  disability  is  re- 
moved. There  can  not  be  successive  disabilities  in  different 
persons  claiming  the  same  title.  It  will  be  conceded,  when  the 
statute  has  commenced  running,  its  effect  or  operation  will  not 
be  stayed  by  any  disability  in  the  person  upon  whom  the  titles 
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may  descend,  or  to  whom  it  may  come.  Tho  plain  and  obvious 
meaDing  of  the  statute  Isy  that  persons  under  disabilicy,  when 
iheir  right  of  entry  or  of  action  accrued,  shall  have  ten  years 
after  the  removal  of  the  disability  in  which  to  commence  their 
suit.  Sec.  7,  art.  3,  p.  305  :  "  No  person  shall  avail  himself 
of  any  disability  enumerated  in  this  act,  unless  such  disability 
existed  at  the  time  of  this  right  of  action  or  entry  accrued." 
Section  11  of  art.  3  was  supposed  to  give  the  act  a  different 
construction  :  **  The  provisions  of  this  act  shall  not  apply  to 
any  actions  <jommenced,  nor  to  any  case  where  the  righl  qf 
action  or  of  entry  shall  have  accrued  before  the  time  when  this 
act  takes  effect,  but  the  same  shall  remain  subject  to  the  laws 
now  in  force.'*  When  did  the  right  of  action  or  of  entry  of 
Marie  Colin  first  accrue  ?  Clearly  she  had  neither  the  right  of 
action  nor  of  entry  until  her  husband's  death.  During  his  life 
lie  had  the  usufruct^ — the  possession — his  life  estate  was  liable 
for  his  debt — might  be  assigned  or  transferred — the  wife  was 
precluded  from  any  separate  or  distinct  enjoyment  until  his 
death.  She  could  not  bring  an  action ;  her  right  of  action  did 
not,  therefore,  accrue  until  her  husband's  death,  in  March^ 
1840.  Then  her  right  of  action  accrued,  and  then  the  statute 
began  to  run.  Under  a  similar  statute  in  New  York,  this  con- 
struction has  been  maintained.  (Jackson  t*.  Johnson,  5  Cow. 
74  ;  Wilson  v.  Betts,  4  Denio,  201  ;  Carpenter  v,  Liebenham, 
2  Barb.  Chy.  Rep.  314 ;  2  Preston  on  Abstracts,  341  ;  7  B. 
Monroe,  236.  See  also  Billiard  on  Real  Property,  ch.  21, 
Statutes  of  Limitations,  vol.  2,  p.  193-4 ;  1st  ed.  of  vol.  2, 
And  cases  there  cited ;  2d  ed.,  p.  778-181  of  vol.  2.) 

Scott,  Judge  delivered  the  opinion  of  the  court. 

1.  Pierre  Reaume  marrying  in  1815,  by  the  lirth  of  issue 
during  the  same  year  became  tenant  by  the  curtesy  initiate. 
The  estate  of  tenancy  by  the  curtesy  must  be  regarded  as  co- 
eval in  existence  with  the  estate  in  dower.  When  the  law  broke 
down  Ihe  community  existing  under  the  Spanish  government 


Digitized  by 


Google 


52  ST.  LOUIS. 


Reaume  t.  Chimben. 


and  created  dower  for  the  wife,  it  at  the  same  time  recognised 
the  existence  of  the  tenancy  by  the  cnrtesy  for  the  husband.  In 
the  case  of  Riddick  v.  Walsh,  (15  Mo.  519,)  this  court  held 
that  the  territorial  act  of  July  4,  1807,  abolished  the  Spanish 
law  of  community  and  gave  the  wife  dower  in  lied  of  her  inter- 
est under  the  Spanish  law.  As  a  tenancy  by  the  curtesy  is  re- 
cognized by  the  same  act,  it  must  be  intended  that  the  husband's 
right  in  the  community  was  taken  away  at  the  same  time,  and 
the  curtesy  given  as  a  part  equivalent  for  it. 

2.  P.  Reaume,  being  tenant  by  the  curtesy  initiate,  and  hav- 
ing a  life  estate  by  virtue  of  his  marriage,  his  conveyance 
operated  to  convey  to  Pierre  Chouteau  an  estate  during  his 
(Reaume's)  life.  He  had  no  power  to  convey  a  life  estate  to 
Chouteau,  as  his  interest  in  the  estate  did  not  permit  it.  Had 
Reaume  been  seized  in  fee,  his  conveyance  to  Chouteau  would 
have  given  him  (Chouteau)  a  life  estate,  that  being  deemed  the 
most  valuable  in  law.  (Co.  Lit.  1  vol.,  30,  a ;  1  Billiard  on 
Real  Property,  120. 

3.  Pierre  Reaume  being  still  alive,  his  life  estate  is  outstand- 
ing in  Chouteau  or  his  representatives,  and  prevents  a  recovery 
by  the  plaintiffs,  who  are  children  of  the  marriage  of  P. 
Reaume  with  their  mother  as  to  the  share  of  their  grandmother, 
Louisa,  as  well  as  to  the  share  of  Lewis,  who  died  without 
children  prior  to  the  conveyance  to  Chouteau  in  1819,  and  of 
whose  interest  so  much  as  was  owned  by  the  mother  of  the 
plaintiffs  passed  by  Reaume's  deed. 

4.  The  case  of  McNair  v,  Lindell,  (4  Mo.  880,)  decides 
nothing  more  than  that  a  conveyance  made  by  the  husband  and 
wife  during  the  period  between  the  introduction  of  the  common 
law  on  January  I9th,  1816,  and  the  statute  enabling  husband 
and  wife  to  convey  real  estate  belonging  to  the  wife,  passed  on 
the  22d  June,  1521,  in  pursuance  to  the  statute  law  then  in 
force  regulating  the  conveyances  of  married  men's  estates  and 
the  mode  of  relinquishing  dower  interests  therein,  will  be  effec- 
tual to  convey  the  real  estate  belonging  to  the  wife.  That  case 
goes  so  far  and  no  further.    It  leaves  it  a  matter  of  doubt 
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whether  the  determination  rested  on  the  common  law  or  on  the 
JSpanish  law.  If  on  the  Spanish  law,  then  the  Spanish  law  was 
retained  only  so  far  as  to  sustain  that  case  and  those  similarly 
situated,  and  no  further.  The  inducement  which  has  prevailed 
with  this  court  heretofore,  in  upholding  that  opinion,  was  a 
persuasion  that  men  acting  under  it  had  acquired  rights  which 
it  was  deemed  unwise  to  disturb.  After  the  introduction  of  the 
common  law,  the  Spanish  law  no  longer  had  any  existence 
here.  It  has  only  been  regarded  in  the  interpretation  of  con- 
tracts which  had  been  made  before  its  abrogation  and  oh  the 
adjustment  of  rights  which  had  accrued  prior  to  the  introduc- 
tion of  the  common  law,  just  as  we  would  look  at  this  day  to 
the  laws  of  Spain,  in  interpreting  a  contract  which  had  been 
made  in  that  kingdom. 

5.  The  principle  that  ancient  deeds  accompanying  the  pos- 
session, and  produced  from  the  appropriate  custody,  prove  them- 
selves, has  no  application  to  this  case.  At  the  date  of  the  deed 
in  question,  the  law  prescribed  a  mode  by  which  estates  should 
be  conveyed.  If  that  law  was  observed,  this  court  has  held  that 
married  women  might  convey  their  estates  by  complying  with 
its  provisions.  If  the  law  then  in  force  regulating  conveyances 
has  not  been  complied  with,  how  can  we  presume  that  a  deed 
has  been  regularly  executed  when  we  see  from  the  very  instru- 
ment produced,  in  whose  aid  the  presumption  is  sought,  that 
the  law,  in  almost  every  particular,  has  been  violated?  Can 
we  presume  that  the  law  has  been  complied  with  when  we  see, 
from  the  very  face  of  the  deed,  that  it  has  not  been  ?  When  an 
instrument  itself  tells  us  that  the  law  has  not  been  observed  in 
its  creation,  how  can  we,  from  length  of  time  or  any  other  con- 
sideration, say  that  it  has  been  T  Can  a  presumption  in  favor 
of  a  deed  arise  when  the  deed  itself  tells  us  that  such  a  pre- 
sumption is  false  ?  The  statute  in  force  at  the  date  of  the  deed 
required  the  wife  to  join  in  it  with  her  husband,  and  acknowl- 
edge it  before  the  proper  officer,  and  to  declare  that  she  execu- 
ted it  voluntarily  and  without  compulsion  or  undue  influence  of 
her  husband.     Here  the  wife's  name  alone  appears  to  the  deed, 
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and  it  is  not  acknowledged  at  all.     (Beall  v*  Ljnn,  6  Harr. 
&  John.  851.) 

6.  The  deed  of  P.  Reaume  and  his  wife,  executed  in  Illinois^ 
and  acknowledged  before  a  notary,  is  of  no  validity  as  against 
her.  There  is  no  pretence  that  a  deed  so  executed  and  ac- 
knowledged is  a  compliance  with  the  statute  regulating  convey- 
ances then  in  force. 

7.  The  deed,  moreover,  wants  words  of  perpetuity,  which 
were  essentially  necessary  at  its  date  to  create  an  estate  in  fee 
simple.  Its  reference  to  the  deed,  on  the  back  of  which  it  was 
written,  is  not  of  such  a  character  as  to  enlarge  the  life  estate 
conveyed  to  a  fee  simple.  This  is  one  of  those  cases  in  which 
the  bare  intent  of  the  parties  cannot  prevail.  The  law  had  ap- 
propriated certain  words  for  passing  a  fee  simple  in  real  estate, 
and  unless  they  were  used,  the  intent,  however  forcibly  ex- 
pressed, could  not  prevail. 

8.  As  to  the  question  whether  actual  seizin  of  the  wife's  land 
is  necessary  to  entitle  the  husband  to  curtesy,  we  are  of  the 
opinion  that  such  an  idea  never  prevailed  here.  Whatever  may 
be  the  common  law  on  the  subject,  the  circumstances  of  the 
country  demand  a  modification  of  the  rule.  Titles  to  land  con- 
ferred by  the  United  States,  were  supposed  to  give  seizin  in  deed 
to  purchasers.  Descents  with  us  depend  not  on  actual  seizin, 
but  on  the  statute  regulating  descents,  and  we  have  allowed  the 
conveyance  of  lands  whilst  in  the  adverse  possession  of  others. 
(Green  v.  Leter,  8  Cr. ;  Cook  v.  Foster,  2  Oilman,  652:  4 
Kent,  30.) 

9.  Mrs.  Colin  was  a  feme  covert  when  her  right  of  entry 
accrued.  It  is  clear,  from  the  language  of  the  statute  of  lim- 
itations, that  a  right  of  entry  may  accrue  to  a  married  woman. 
The  16th  section  of  the  third  article  of  the* act  prescribing  the 
times  of  commencing  actions,  directs  that  the  provisions  of  that 
statute  shall  not  apply  to  cases  where  the  right  of  action  or  en- 
try shall  have  accrued  before  the  first  day  of  December,  1835, 
but  the  same  shall  remain  subject  to  the  laws  then  in  force.  By 
the  law  in  force  prior  to  the  1st  December,  1835,  a  married 
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woman  was  allowed  twenty  years  within  which  to  bring  her  ac- 
tion after  she  was  discovert.  Mrs.  Golin's  husband  died  in 
1840,  consequently  she  had  twenty  years  from  his  death  within 
which  she  might  bring  her  action,  her  right  of  entry  having  ac- 
crued prior  to  the  Ist  of  December,  1885. 

Each  party  having  sued  out  a  writ  of  error  on  the  judgment, 
the  entire  judgment  is  affirmed,  each  party  paying  the  costs  of 
his  writ  in  this  case. 

Byland,  J.  I  agree  to  affirm  the  judgment,  but  do  not  as- 
sent to  all  the  views  taken  by  Judge  Scott.  I  differ  with  him 
in  some  important  propositions  laid  down  in  the  above  opinion. 


HoGAK,  Respondent,  v.  Page,  Appellant. 

1.  A.  claiming  under  B.  presented  to  the  old  board  of  commissioners,  May  23, 
1808,  for  confirmation,  a  claim  to  a  lot  of  one  by  forty  arpens.  He  how- 
ever produced  before  the  board  no  evidence  of  any  kind  showing  a  deriva- 
tive title  from  B.  The  board,  in  confirming  the  claim,  use  the  following 
language:  "The  board  grant  to  the  representatives  of  B.  the  lot  and  order 
a  survey,"  &c.  Held,  that  this  is  not  a  confirmation  of  the  lot  to  A.  j  that, 
^  order  that  the  confirmation  may  enure  to  the  benefit  of  A.,  he  must  show 
*  <Jerivative  title  from  B. 

A  deed  in  which  the  interest  conveyed  is  described  as  follows,  to-wit : 
^^Jl  the  right,  title,  interest  and  estate  which  we  or  either  of  us  have  or 
jf^^y  have  to  a  certain  tract  of  land  which  the  said  Louis  Lemonde,  now 
deceased,  but  formerly  resident,  &c.,  acquired  or  claimed  to  have  acquired 
of  Auguste  Conde,  formerly  of  St.  Louis,  now  deceased,  and  which  land 
was  supposed  to  have  been  situated  in  the  Grand  prairie,  in  said  county  and 
state,  but  for  which  land  said  parties  of  the  first  part  have  never  seen  any 
deed  from  said  Auguste  Conde  to  said  Louis  Lemonde  5"  is  not  void  for  un- 
certainty upon  its  face. 

•Appeal  from  St.  Loxtis  Court  of  Co^nmon  Fleas. 

^^^  facts  of  this  case  are  suflSciently  set  forth  in  the  opinion 
of  ^^^  court,  it  being  entirely  unnecessary  to  set  forth  the  in- 
structions given  and  refused  by  the  court  below. 
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Williams  and  Shepler/y  for  appellant.  !•  The  confirmation 
was  not  to  Louis  Lemonde.  (6  Peters,  766 ;  10  Peters,  334 ; 
Strother  y.  Lncas,  12  Peters,  458  ;  Stoddard  v.  Chambers,  2 
How.  284;  Bissell  v.  Penrose,  8  How.  816;  8  How.  835; 
Landes  v.  Brandt,  10  How.  348. )  2.  A  survey  is  an  integer, 
and  as  soon  as  it  is  shown  to  be  wrong  in  any  respect,  its  in- 
tegrity as  a  survey  is  gone.  It  can  not  be  good  for  part  and 
bad  for  part.  It  is  either  all  good  or  all  bad.  8.  The  deed  from 
A.  Reymond  and  others,  under  which  plaintiff  claimed  and  re- 
covered, is  void  for  uncertainty  and  indefiniteness  of  descrip- 
tion of  the  thing  sold.  It  did  not  purport  to  convey,  and  did 
not  upon  its  face  convey  the  land  in  dispute. 

T.  Folky  for  respondent.  1.  The  confirmation  given  in  evi- 
dence by  the  plaintiff  enured  to  Louis  Lemonde.  (8  How. 
337 ;  6  Pet.  770  ;  12  Pet.  458 ;  10  How.  348 ;  Boone  v. 
Moore,  14  Mo,  420.)  United  States  survey  No.  1276,  was 
properly  admitted  in  evidence.  (R.  0.  1845,  469  ;  U.  S. 
Statute  at  large,  325  ;  3  Story's  Laws,  1600.)  2.  The  title 
under  the  confirmation,  given  in  evidence  by  the  plaintiff,  is  a 
better  title  than  that  under  the  New  Madrid  location,  under 
Martin  Coontz,  given  in  evidence  by  defendant.  3.  Survey 
No.  1276  is  prima  facie  evidence  of  the  true  location,  boun- 
daries and  extent  of  the  land  mentioned  in  the  confirmation 
given  in  evidence  by  plaintiff.  (McGill  v.  Somers,  15  Mo. 
87  ;  West  v.  Cochran,  17  How. )  4.  The  deed  of  A.  Reymond 
and  others  to  plaintiff,  is  not  void  for  uncertainty.  The  de- 
scription in  the  deed  accurately  and  exactly  describes  the  land 
confirmed.  (4  Cruise  Dig.  287  ;  4  Mass.  205 ;  10  How.  354. ) 
5.  The  court  did  right  in  instructing  the  jury  that,  in  so  far  as 
Brown's  old  survey  of  the  exterior  boundary  of  the  Grand 
prairie  common  field  was  changed  by  the  official  survey  of  1838, 
it  had  no  authority. 

Rtland,  Judge,  delivered  the  opinion  of  the  court. 

The  following  is  the  statement  of  the  case  agreed  to  by  the 
council  of  both  parties,  before  this  court : 
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^'  This  was  an  action  of  ejectment,  brought  in  the  Common 
Pleas  Court,  on  the  27th  July,  1852,  by  appellee  against  ap- 
pellant, for  a  portion  of  a  common  field  lot  in  the  Grand  prai- 
rie common  field  of  St.  Louis,  which  lot  is  one  arpent  in  front 
by  forty  arpens  in  depth,  being  U.  S.  survey  No.  1276,  con- 
firmed by  the  old  board  on  tho  18th  November,  1811.  The  de- 
fendant had  possession  of  the  premises  at  the  commencement 
of  the  suit,  and  the  damages  and  monthly  value,  as  found  by 
the  jury,  were  supported  by  the  evidence  in  the  cause. 

^'  On  the  trial,  the  plaintiff  gave  in  evidence  duly  certified 
copy  of  the  minutes  of  the  confirmation  by  the  old  board.  This 
was  objected  to  as  not  being  properly  certified ;  thereupon  the 
court  excluded  so  much  of  said  certificate  as  follows,  to- wit: 
*  Assignee  of  Auguste  Cond6,'  and  allowed  the  paper  to  be 
read,  except  the  last  certificate  therein.  As  a  part  ot:  said  con- 
firmation papers,  the  concession  of  said  two  by  forty  arpens  to 
Auguste  Cond6,  dated  10th  January,  1770,  recorded  in  livre 
terreiTij  No.  1,  p.  31,  was  also  read  in  evidence. 

"The  notice  for  the  confirmation  of  the  said  claim  by  the 
old  board,  was  given  to  the  recorder  of  land  titles,  on  the  23d 
May,  1808,  by  Louis  Lemonde,  for  himself,  claiming  it  as  his 
own,  and  describing  it  as  ^  a  tract  of  land  situate  Big  prairie, 
district  of  St.  Louis,  formerly  the  property  of  Mr.  Conde,  con- 
taining one  arpent  by  forty,  as  appears  by  the  concession  re- 
maining in  your  office,  book  No.  1,  p.  31.' 

"  The  confirmation  which  was  of  the  date  of  13th  November, 
1811,  was  as  follows :  *  Cert.  1276.  Louis  Lemonde,  assig- 
nee of  Auguste  Cond^,  claiming  one  by  forty  arpens  of  land, 
sitaate  Big  prairie,  district  of  St.  Louis,  produces  a  concession 
from  St.  Ange  and  Labuxiere,  L.  G.,  dated  10th  January, 
1770.  The  board  grant  to  the  representatives  of  Auguste 
Cond6  forty  arpens  of  land  under  the  provisions  of  the  second 
section  of  the  act  of  congress  entitled  ^  An  act  respecting 
claims  to  land)  and  passed  3d  March,  1807,'  and  order  that  the 
SAioe  be  surveyed  conformably  to  possession,  (survey  at  ex- 
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pense  of  United  States,)  as  ascertained  by  report  of  survey 
dated  as  above,  January  10th,  1770. 

''Plaintiff  also  gave  in  evidence  a  certified  copy  of  the  said 
U.  S.  survey  No.  1276,  which  was  objected  to  as  not  being 
properly  certified.     Said  certificate  was  as  follows  : 

'  Office  of  Surveyor  General  for  Illinois  and  Missouri, 
'  St.  Louis,  September  3d,  1851. 

'  I  hereby  certify  that  the  foregoing  plat  and  description  of 
survey  No.  1276,  in  the  name  of  the  *  legal  representatives  of 
Auguste  Gond^,'  and  also  the  statement  of  interferences,  are 
correctly  copied  from  pages  291  and  292,  of  book  E,  of  rec- 
ords, on  file  in  this  office. 

*  M.  Lewis  Clark,  Surveyor  Gen^L' 

"  The  plaintiff  then  gave  evidence  showing  that  the  title  of 
Louis  Lemonde  had  passed  by  descent  to  Angelique  Reymond, 
wife  of  Abraham  Reymond,  Ann  Fontaine  and  Baptiste  Le- 
monde ;  that  said  Abraham  was  the  husband  of  said  Angelique, 
by  whom  he  had  had  several  children,  who  are  still  living. 

**  Plaintiff  then  gave  in  evidence  a  quit  claim  deed  from  Abra- 
ham Reymond  and  Angelique  his  wife,  formerly  Reymond, 
Ann  Fontaine,  formerly  Lemonde,  and  Baptiste  Lemonde,  to 
himself,  dated  the  2d  March,  1860,  having  proved  by  said 
Abraham  that  said  deed  had  been  signed,  acknowledged  and 
delivered  by  himself  and  wife  and  the  other  grantors  therein 
nam?d.  The  said  deed  contained  the  following  description  of 
the  property  conveyed  :  "  All  the  right,  title,  interest  and  es- 
tate which  we  or  either  of  us  have  or  may  have  to  a  certain 
tract  of  land  which  the  said  Louis  Lemonde,  now  deceased,  but 
formerly  resident  of  said  city  and  county  and  state,  acquired  or 
claimed  to  have  acquired  of  Auguste  Condc,  formerly  of  St. 
Louis,  now  deceased,  and  which  land  was  supposed  to  have  been 
situated  in  the  Grand  prairie,  in  said  county  and  state,  but  for 
which  land  said  parties  of  the  first  part  have  never  seen  any  deed 
from  said  Auguste  Conde  to  said  Louis  Lemonde. 

"  The  plaintiff  having  closed  his  case,  the  defendant  asked  the 
court  to  give  the  following  instruction  to  the  jury  :  *  Upon  the 
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ease,  as  made  out  by  the  plain  tiff  ^  he  is  not  entitled  to  re- 
cover ;*  which  the  court  refused. 

"  The  defendant  below,  appellant  here,  then  gave  in  evidence 
title  papers  tending  to  show  that  he  was  claiming  said  land  un« 
derthe  New  Madrid  location,  made  upon  certificate  No.  145,  in 
the  name  of  Martin  Coontz  or  his  legal  representatives,  for 
which  a  patent  certificate  had  issued,  dated  17th  November, 
1822.  Defendant  then  offered  in  evidence  various  documents 
and  oral  proof,  tending  to  show  that  the  land  sued  for  was  im- 
properly and  incorrectly  located  under  the  confirmation  of  1811, 
by  survey  No.  1276.  Among  the  documents  were,  l>t,  field 
notes  of  Brown's  survey  of  the  outboundary  of  the  Grand  prai- 
rie fields,  made  in  1817  ;  2d,  township  plat. 

^'Defendants  also  introduced  evidence  tending  to  show  that  the 
survey  1276,  as  well  as  those  north  it,  up  to  and  including  that 
of  Mainville  dit  Deschene,  were  extended  too  far  earSt  by  nine 
orpens  and  thirty -six  feet. 

''And  having  closed  his  case,  the  plaintiff  introduced  docu- 
mentary and  other  proof,  tending  to  show  that  tha  land  was  cor- 
rectly located  by  survey  No.  1276,  and  that  there  was  no  error 
in  the  extension  of  the  survey  of  Mainville  dit  Deschene  and 
those  south  of  it,  of  nine  arpens  and  thirty- six  feet  further  east 
than  those  north  of  it ;  also  that  the  said  Brown's  outboundary 
was  erroneous  south  of  survey  No.  1263,  of  Antoine  Morin, 
under  Alexis  Picart." 

Upon  this  statement  arises  the  main  question  in  the  case : 
does  the  confirmation  by  the  old  board  of  commissioners  enure 
to  Louis  Lemonde,  putting  in  him  the  title  to  the  land  confirm- 
ed? If  it  does,  then  the  plaintiff  must  recover  ;  if  it  does  not, 
then  the  plaintiff's  claim  of  title  is  incomplete  and  he  can  not 
recover  in  this  action. 

Let  us  examine  this  question.  This  was  a  confirmation  by 
the  old  board,  dated  November  13, 1811.  Among  the  papers  of 
the  confirmation  appears  the  concession  of  two  by  forty  arpens 
of  land  to  Auguste  Cond^,  dated  10th  January,  1770,  recorded 
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in  Uvre  terreiuj  Ko.  1,  p.  31.  The  notice  of  the  claim  filed 
with  the  recorder  of  land  titles,  on  the  23d  of  May,  1808,  by 
Louis  Lemonde,  is  as  follows:  ^*  To  Frederick  Bates,  Esq., 
recorder  of  land  titles  for  the  territory  of  Louisiana :  Sir — Take 
notice  that  I  claim  a  tract  of  land  situate  Big  prairie,  district  of 
St.  Louis,  formerly  the  property  of  Mr.  Oond^,  containing  one 
arpent  by  forty,  as  appears  by  the  concession  remaining  in  your 
office,  book  No.  1,  p.  31.     St.  Louis,  23d  May,  1808. 

hu 

"  Louis  X  Lemonde, 

marie. 

"  Witness  :  M.  P.  Lbduo.** 

The  confirmation  is  as  follows:  ^' Louis  Lemonde,  assignee 
of  Auguste  Gondd,  claiming  one  by  forty  arpens  of  land,  situate 
Big  prairie,  district  of  St.  Louis,  produces  a  concession  from 
St.  Ange  and  Labuxiere,  L.  Q.,  dated  10th  January,  1770. 
The  board  grant  to  the  representatives  of  Auguste  Conde  forty 
arpens  of  land  under  the  provisions  of  the  second  section  of  the 
act  of  congress  entitled  ^An  act  respecting  claims  to  land, 
passed  3d  March,  1807,'  and  order  that  the  same  be  surveyed 
conformably  to  possession,  (survey  at  expense  of  United 
States,)  as  ascertained  by  report  of  survey  dated  as  above, 
10th  January,  1770." 

Here  the  concession  was  made  to  Cond6  in  1770.  Lemonde 
filed  the  notice  of  the  claim  in  May,  1808.  The  board  grant 
to  the  representatives  of  Conde  forty  arpens  of  land  in  Novem- 
ber, 1811. 

Nowhere  does  it  appear  among  the  records  of  the  case  that 
Lemonde  filed  before  the  recorder  any  evidence  of  his  derivatian 
of  title  from  Gond6.  There  is  nothing  showing  or  staticg  how 
he  claims  title,  or  showing  the  nature  of  his  claim.  He  gives 
the  notice:  ^'  Sir — ^I  claim  a  tract  of  land  situate  in  Big  prai- 
rie, district  of  St.  Louis,  formerly  the  property  of  Mr.  Cond6.^* 
He  does  not  set  forth  how,  nor  does  he  file  any  evidences  of  hia 
right  to  claim — does  not  show  himself  an  heir  or  a  legal  repre« 
sentative  of  Cond^. 
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The  board  did  not  grant  to  Lemonde,  as  assignee  of  Cond^» 
Thejdid  not  commit  themselyes  to  the  fact  that  he  was  as- 
signee ;  they  disregard  Lemonde  and  grant  to  the  repres^ta* 
ti^es  ofOond6. 

The  fourth  section  of  the  act  of  congress  of  2d  March,  1805, 
has  the  following  among  other  provisions ;  ^^  And  every  person 
claiming  lands  in  the  said  territories,  by  virtue  of  the  two  first 
sections  of  this  act,  or  by  virtue  of  any  grant  or  incomplete 
title,  beariag  date  subsequent  to  the  first  of  October,  one  thou- 
sand eight  himdred,  shali^  before  the  first  day  of  March,  one 
thousand  eight  hundred  and  six,  deliver  to  the  register  of  the 
land  office  or  recorder  of  land  titles,  within  whose  district  the 
land  may  be,  a  notice  in  writing,  stating  the  nature  of  his 
claim,  together  with  a  plat  of  the  tract  or  tracts  claimed ;  and 
shall  also  on  or  before  that  day,  deliver  to  the  said  register  or 
recorder,  for  the  purposes  of  being  recorded,  every  grants  or- 
der qf^  survey y  deedy  conveyance^  or  other  written  evidence 
of  his  claim,  and  the  same  shall  be  recorded  by  the  register  or 
recorder,  or  by  the  translator  hereinafter  mentioned,  in  books 
io  be  kept  by  them  for  that  purpose,  JDc,  &c. ;  provided,  how- 
ever, that  where  lands  are  claimed  by  virtue  of  a  complete 
French  or  Spanish  grant,  as  aforesaid,  it  shall  not  be  necessa- 
ly  for  the  claimant  to  have  any  other  evidence  of  his  claim  re- 
corded, exoept  the  original  grant  or  patent,  togeUier  with  the 
warrant  or  order  of  survey  and  the  plat ;  but  all  the  oth^  con- 
veyances or  deeds  shall  be  deposited  with  the  register  or  recor- 
der, to  be  by  them  laid  before  the  commissioners  hereinafter 
directed  to  be  appointed,  when  they  shall  take  the  claim  in 
consideration.  So  much  of  this  fourth  section  of  the  act  of 
1805  as  required  the  claimant  to  deliver  to  the  register  or  re- 
corder the  plat  of  the  tract  or  tracts,  was  repealed  by  the  third 
gection  of  the  act  of  28th  February,  1816,  still  leaving  it  the 
duty  to  file  the  grants  order  of  purvey  ^  deedy  conveyance,  or 
other  written  evidence  of  title.  The  fifth  section  of  the  act 
of  8d  March,  1807,  extended  the  time  of  delivering  the  notices 
in  writing  and  the  written  evidences  of  claims  to  the  regist^ 
5 — ^voL.  xxn* 
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and  recorder  to  the  Ist  of  July,  1808.  Under  this  act,  thus 
extending  the  time,  the  notice  in  the  present  case  was  giren ;  this 
act  still  speaks  of  ^*  the  written  evidences  of  claims  to  lands.'' 

Let  us  see  what  is  to  be  done  by  the  claimant.  He  is  to 
give  notice  of  the  nature  and  extent  of  his  claim.  What  is 
meant  by  the  nature  of  his  claim  ?  Will  it  answer  to  say  to  the 
recorder :  "  Sir — Take  notice  I  claim  a  tract  of  land  formerly 
belonging  to  A.  B.,  containing  one  by  forty  arpens,  as  appears 
by  the  concession  remaining  in  your  ofSce,  book  1,  p.  31"? 
This  can  not  be  said  to  show  the  nature  of  his  claim.  He  must 
go  further ;  show  by  what  means  he  claims,  and  then  file  his 
written  evidence  of  claim.  This  notice  of  claim  does  not  ex- 
plain its  nature  nor  extent.  The  words,  ^^  as  appears  by  con- 
cession remaining  in  your  ofiSce,'*  do  not  show  the  nature  or 
manner  of  his  claim,  but  allude  only  to  the  grant  or  conces- 
sion for  the  description  of  the  tract  conceded. 

The  acts  of  1805,  1806  and  1807  all  continue  the  requisi- 
tion of  delivering  to  the  register  or  recorder  the  written  evi- 
dence of  the  claim. 

The  old  board,  although  they  use  the  phrase,  "  the  board 
grant"  to  the  representatives  of  Auguste  Conde,  did  not,  in 
reality  grant,  nor  had  the  board  the  power  to  grant  the  land. 
They  had  power  to  hear  and  decide  all  matters  respecting  such 
claims,  and  to  decide,  in  a  summary  way,  according  to  justice 
and  equity,  on  claims  filed  with  the  recorder,  in  conformity 
with  the  provisions  of  the  act,  and  on  all  complete  French  and 
Spanish  grants,  the  evidence  of  which,  though  not  thus  filed) 
may  be  found  of  record  on  the  public  records  of  such  grants  ;" 
evidently  requiring  the  evidence  of  all  incomplete  grants  to  be 
filed  and  placed,  for  the  consideration  of  the  board,  before 
them.  This  old  board  did  not  grant — had  no  power  to  grant ; 
they  decided  whose  grants  or  concessions  heretofore  made  by 
the  French  or  Spanish  authorities,  ought  .to  be  confirmed,  and 
their  decision  was  good  and  valid  against  the  United  States. 
They  did  not  therefore  grant  the  land  in  the  present  case,  but 
decided  that  Condi's  representatives  were  entitled  to  it.    That 
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18  the  effect  of  their  decision  in  whatever  language  couched. 
This  board  were  empowered  to  decide  upon  the  claims.  They 
could  determine  to  whom  the  grant,  which  had  heretofore  been 
made,  was  to  be  confirmed,  and  in  this  case,  they  do  determine* 
Lemonde  says :  "  I  claim  the  land,  formerly  the  property  of 
Mr.  Cond^."  The  board  say :  **  We  grant  the  land  to  Condu^s 
representatives,^'  Now,  unless  Lemonde  shows  by  evidence,  by 
conveyances,  or  by  other  facts,  that  he  is  such  representative, 
the  grant  can  not  enure  by  its  terms  to  his  benefit.  The  board 
did  not,  by  the  use  of  the  terms  representatives  of  Cond^,  in- 
tend to  be  understood  as  deciding  more  than  that  the  grant  was 
good,  and  by  their  decision  divested  the  United  States  of  their 
title.  The  grant  heretofore  made  to  Auguste  Oond6  is  good ; 
and  they  now  decide  that  it  should  be  confirmed  to  his  legal  rep- 
resentatives, which  decision  makes  it  a  good  and  valid  grant 
against  the  United  States,  in  favor  of  Conde's  legal  represen- 
tatives, and  thereby  the  United  States  became  divested  of  the 
title.  But  the  board  did  not  say,  and  would  not  say  to  Le- 
monde, **  we  confirm  the  grant  to  you,  as  assignee  of  Cond6.'' 
The  bowd  manifestly  left  the  question,  as  to  who  were  the  legal 
representatives  of  Cond<^,  open,  to  be  hereafter  settled  by  other 
authority.  The  board  was  not  willing,  without  evidence  of 
transfers  before  them,  to  grant  or  confirm  to  the  person  who 
barely  filed  the  notice,  and  exhibited  no  evidences  of  title  before 
them.  Therefore,  there  is  meaning  in  the  phrase,  ^^  the  board 
grant  the  one  by  forty  arpens  of  land  to  the  legal  representa- 
tives of  Auguste  Gonde.'^  If  Lemonde  can  show  himself  to  be 
such  representative  by  other  evidence  of  title  in  writing,  or  by 
any  fact,  that  he  is  such  representative,  then  the  confirmation 
or  grant,  as  the  board  call  it,  is  to  him  or  for  him.  But,  un« 
less  he  can,  then  it  is  to  the  legal  representatives  of  Cond^,  and 
not  to  Lemonde.  In  all  the  cases  before  the  Supreme  Court  of 
the  United  States,  in  which  they  have  held  or  intimated  that  the 
confirmation  was  to  him  who*filed  the  claim,  there  was  evidence 
of  the  intermediate  transfers  or  deeds  or  conveyances  from  the 
original  grantee  to  the  claimant.    The  daimant  shows^  that  he 
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is  the  assignee,  or  the  real  or  supposed  owner,  by  his  eyidesoes 
of  tide,  and  the  confirmation  is,  in  effect,  to  him.  Because  the 
person  in  whose  name  the  original  grant  was  made  haying  parted 
with  his  interest  in  the  land  to  the  person  who  files  the  claim  and 
gives  the  notice,  can  not  be  said  to  be  a  claimant ;  nor  has  he 
any  grant  to  be  confirmed.  The  person  claiming  shows  this  ; 
he  files  his  written  eridences  of  claim  before  the  register  or  re- 
corder ;  the  board  can  see  that  the  original  grantee  has  parted 
with  his  right ;  has  neither  land  nor  claim,  nor  can  be  be  a 
claimant 

Tillier,  in  the  case  of  Bissell  v.  Penrose,  filed  the  claim  in 
the  office  of  the  recorder  ;  prosecuted  it  before  the  board  of 
commissioners.  He  represented  the  interest  of  one  of  the  sons 
of  Vasqnez,  in  quantity  eight  hundred  arpens.  There  were 
four  sons,  each  one  entitled  to  the  same  quantity.  Tillier  pro- 
cured the  private  survey  of  his  share,  and  filed  his  separate 
claim  for  that  amount,  together  with  the  coni)eyance  from  the 
original  grantee.  Under  these  circumstances,  it  was  insisted 
that  the  confirmation  was  to  the  son  and  not  to  Tillier.  The 
Supreme  Court  remarked :  ^^  It  was  difficult  to  perceive  what 
right  or  claim  the  son  had,  either  before  the  commissioners  or 
congress,  to  be  confirmed.  Having  parted  with  all  his  interest^ 
he  had  neither  land  nor  daim,  nor  was  he  a  claimant,  as  that 
term  is  regarded  as  applicable  to  those  only  in  whose  name  the 
claim  was  filed  with  the  recorder,  under  the  act  of  1806.'^ 
That  is,  in  accordance  with  the  act,  filing  all  the  written  evi- 
dences of  transfers  and  other  deeds  and  conveyances.  Here 
Tillier  was  regarded  as  the  confirmee ;  he  had  filed  the  writtea 
evidences  of  his  claim  before  tiie  recorder.  These  evidences 
showed  that  young  Yasquez  had  no  claim,  but  that  Tillier  had. 

Not  like  this  case,  Lemonde  files  no  evidence  of  derivative 
title — shows  no  right  to  the  land — simply  claims  it  wiUioat 
any  evidence.  The  board  confirmed  the  grant  to  Gonde's  rep- 
resentatives. Now  I  do  not  see  How  this  confirmation,  by  its 
terms,  can  enure  to  Lemonde  from  what  is  exhibited  in  this- 
case.    In  Stoddard  v.  Chambers,  there  were  intermediate  cou- 
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yqrances  from  Bell  to  Mackay,  and  from  Mackay  to  Stoddard. 
I  find  no  case  where  that  court  has  decided  that  the  bare  giving 
of  the  notice,  without  any  evidence  of  title,  or  any  written  eyi- 
dences  from  the  original  grantee  to  him  who  gives  the  notice, 
would  make  the  confirmation  to  the  original  grantee  enure  to 
him  wto  gave  such  notice.  In  all  the  cases  that  have  come  un- 
der  my  observation,  where  this  doctrine  has  been  laid  down, 
there  were  evidences  of  transfer  from  the  original  grantee  to  the 
dainiant  who  gave  the  notice  and  presented  the  claim. 

In  the  case  of  Boone  v.  Moore,  (14  Mo.  420,)  there  were 
intermediate  transfers  and  conveyances,  showing  the  title  had 
passed  from  David  Cole  to  Mackay,  and  from  Mackay  to  Rich- 
ardson.  These  written  evidences  before  the  recorder  showed  that 
neither  Cole  nor  Mackay  had  any  land  to  be  confirmed.    They 
urere  not  and  could  not  be  claimants.    Richardson  had  obtained 
the  land  as  granted  to  Cole  from  Mackay,  who  had  personally 
obtained  it  from  Cole.     He  was  the  claimant,  and  although  the 
confirmation  was  to  David  Oole,  or  his  legal  representatives, 
jet  it  might  well  come  to  Richardson,  for  he  showed  that  he 
bad  the  title  of  David  Cole,  by  his  written  evidences  before  the 
board.     True,  the  judge,  in  delivering  the  opinion,  rejects  as 
immaterial  all  these  intermediate  conveyances,  and  holds  that, 
under  the  decisions  of  the  Supreme  Court  of  the  United  States, 
Bachardson  had  the  title  confirmed  to  him  ;  it  was  in  him,  and 
not  in  Cole  or  his  representatives,  he  being  the  person  who  filed 
the  claim  before  the  recorder.    Yet,  as  that  Supreme  Court  has 
never  pronounced  this  doctrine  in  any  other  cases  than  such  as 
manifestly  showed  by  the  evidences  filed  before  the  recorder, 
that  the  claimant  was  the  then  owner  of  what  had  heretofore 
been  granted  to  another,  I  feel  unwilling  to  extend  the  doc- 
trine to  the  length  it  was  carried  in  this  case  of  Boone  v.  Moore, 
because  there  was  no  necessity  of  going  that  far  in  that  case. 
The  record  showed  the  case  was  within  the  principle  of  Bissell 
y«  Penrose,  and  might  have  been  settled  by  it  if  the  question  of 
evidence  had  been  determined  ;  and  to  get  clear  of  this  question, 
the  case  went  a  step  in  advance  of  the  doctrine  of  the  Supreme 
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Goorty  or  rather  applied  that  doctrine  to  a  ease  not  within  the 
range  of  the  cases  where  it  had  been  first  promulgated. 

I  forbear  to  notice  the  other  points,  farther  than  to  saj  that 
we  do  not  consider  the  deed  from  Lemonde^s  heirs  to  the  plain- 
tiflf  void  for  uncertainty. 

The  court  should  hare  instructed  the  jury,  as  requested  by 
defendant,  '*  that,  from  the  plaintiflPs  showing,  he  could  not 
recover  in  the  present  aetion."  Its  judgment  is  reversed,  and 
the  cause  remanded ;  the  other  judges  concurring. 


Mercier  et  al.j  Respondents,  vs.  Letcher  et  a/.,  Appellants* 

1.  C.  M.  hbviDg  a  Spanish  concession  and  survey,  died  in  1802,  leariug  five 
children,  and  a  widow,  who  afterwards  married  one  J.  M.  C.  J.  M.  C. 
claiming  to  he  the  representative  of  C.  M.,  (whose  widow,  he  stated  in  the 
notice  of  claim  presented  hy  him,  be  had  married,)  presented  the  claim  for 
confirmation  to  the  old  hoard  of  commissioners ;  hut  made  no  proof  what- 
ever of  any  derivation  of  title  from  C.  M.  to  himself.  The  hoard,  Octoher 
9,  1810,  confirmed  the  claim  to  C.  M.  Held,  that  this  confirmation  was  not 
void,  but  enured  to  the  benefit  of  the  representatives  of  C.  M.  It  did  not 
enure  to  the  benefit  of  J.  M.  C,    (Hogau  v.  Page,  ante,  affirmed.) 

Appeal  front  St.  Louis  Land  Court. 

S.  Beber^  for  appellants.  1.  The  confirmation  to  Charles 
Mercier  is  void,  because  he  was  dead  before  the  claim  was  pre- 
sented to  the  recorder.  An  entry  in  the  name  of  a  dead  man 
is  void.  (6  Pet.  261 ;  3  A.  K.  Marsh.  1080 ;  4  Pet.  345.) 
So  also  a  patent.  (12  Pet.  297-^ ;  1  Mo.  640 ;  4  Bibb, 
886;  10  How.  873.)  2.  If  the  confirmation  be  held  to  be  a 
confirmation  to  the  representatives  of  Charles  Mercier,  then  it 
is  a  confirmation  to  Jean  Marie  Courtois,  he  having  claimed  the 
land  by  virtue  of  his  marriage  with  the  widow  of  Mercier,  and 
filed  the  claim  before  the  recorder.  3.  The  partition  proceed- 
ings under  which  the  plaintiflfs  claim  are  void.  (Jackson  t« 
Brown,  8  Johns.  459.) 

B.  A.  Hilly  for  respondents. 
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Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  an  action  in  the  nature  of  ejectment,  to  recover 
possession  of  a  common  field  lot  in  the  common  field  of  St. 
Ferdinand.  The  plaintiffs  claimed  title  under  Charles  Mercier, 
deceased,  in  whose  name  the  land  was  (claimed  to  be)  con- 
firmed by  the  old  board,  and  surveyed. 

The  deceased,  Charles  Mercier,  died  in  1802,  leaving  a 
widow,  who  married  Jean  Marie  Courtois,  in  the  same  year, 
and  five  children,  Charles  Mercier,  one  of  the  plaintiffs,  and 
four  daughters. 

Jean  Marie  Courtois,  claiming  a  larger  tract,  of  which  the 
land  in  controversy  was  part,  as  the  representative  of  the  de- 
ceased  Mercier,  whose  widow  (he  said  in  his  claim)  he  had 
married,  gave  notice  of  his  claim  to  the  recorder  of  land  titles, 
and  filed  with  the  notice  the  Spanish  survey  of  the  land  which 
had  been  made  for  Mercier.  The  papers  were  duly  recorded  by 
the  recorder  in  the  books  of  his  office. 

On  the  19th  of  August,  1806,  the  board  acted  on  the  claim 
of  *'The  representatives  of  Charles  Mercier'* — received  proof 
of  cultivation  of  the  land  claimed,  and  rejected  it.  The  said 
proceedings  of  the  board  were  recorded  in  book  No.  1,  p.  477. 
On  the  9th  of  October,  1810,  the  board  took  up  the  claim 
again,  and  referring  to  the  said  book  No.  1,  p.  477,  confirmed 
it  to  **  Charles  Mercier,'*  and  on  the  same  day  the  board  is- 
sued a  patent  certificate  in  the  name  of  ''  Charles  Mercier.*' 

All  the  daughters  of  Mercier  married  between  the  years  1810 
and  1818,  and  were  under  the  disability  of  coverture  until 
within  less  than  twenty  years  before  suit  was  brought. 

In  1848,  the  said  five  children  of  Mercier  instituted  proceed- 
ings in  the  St.  Louis  Circuit  Court,  for  partition  of  the  land, 
and  the  part  in  controversy  was  sold  in  that  proceeding  and 
conveyed  to  the  plaintiffs  in  1860. 

In  1805,  Jean  Marie  Courtois  and  wife  ( former  widow  of 
Mercier)  conveyed  the  land  in  controversy,  with  general  war- 
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ranty  to  Richard  Sappington,  and  defendants  have  Sapping* 
ton's  title. 

In  1824,  Merder,  the  plaintiff,  eonyeyed  his  interest  in  the 
land  to  Jean  Marie  Gourtois^  and  defendants  have  also  that 
title.  The  defendants  and  these  nnder  whom  they  claim  have 
been  in  continuous  and  adyerse  possession  of  the  land  since  the 
year  1814. 

The  court,  sitting  as  a  jury^  found  the  facts  as  aboye  stated, 
and  gaye  judgment  in  fay  or  of  the  plaintiffs  for  four-fifths  of 
the  land.  The  defendants  filed  their  motion  for  a  reyiew,  which 
being  oyerruled,  they  bring  the  cause  to  this  court  by  appeaL 

From  this  statement,  it  appears  that  some  of  the  questions 
arising  on  this  record  are  the  same  as  those  which  haye  just 
be^  decided  by  this  court  in  the  case  of  Hogan  y.  Page.  The 
original  grant  was  to  Chs^les  Mercier.  At  the  time  of  the  con- 
firmation, he  had  been  dead  for  seyeral  years.  Courtois,  who 
married  the  widow  of  Charles  Mercier,  deliyered  to  the  recorder 
of  land  titles  for  the  territory  of  Louisiana,  a  notice  in  writing 
as  follows,  to-wit :  "Jean  Marie  Courtois,  representatiye  of 
Charles  Mercier,  whose  widow  he  has  married,  claimed  a  tract 
of arpens  of  land  on  the  right  or  south  bank  of  the  Mis- 
souri, surveyed  for  said  Mercier,  as  per  the  following  certiff* 
cate."  Courtois  deliyered  with  the  notice  a  plat  and  suryey  of 
the  said  land,  made  by  Antoine  Soulard,  for  the  said  Mercier, 
on  the  6th  March,  1797,  by  authority  of  a  letter  from  the  lieu- 
tenant governor,  Zenon  Trudeau.  This  notice  and  survey  was 
recorded  by  the  recorder  of  land  titles,  in  a  book  kept  for  that 
purpose.  C.  Mercier  died  28th  June,  1802,  leaving  a  widovr 
and  five  children  —  four  daughters  and  a  son — bearing  his 
father's  name.  At  first,  the  board  rejected  the  claim.  Subse- 
quently, on  the  9th  October,  1810,  the  following  further  pro- 
ceedings were  had  before  the  said  board:  **  Certificate  No- 
496,  Charles  Mercier  claiming  208  acres  and  48-lOOths  of  an 
acre  of  land,  (see  book  No.  1,  p.  477,)  produces  to  the  board 
a  plat  of  survey  of  St.  Ferdinand  fields,  on  which  claimant  is 
No.  25.    The  board  confirm  to  Charles  Mercier  208  48-lOOtha 
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aores,  as  described  in  a  plat  oE  snirey  executed  by  Silas  Bent, 
principal  deputy,  and  dated  28th  Noyember,  1809,  on  file  with 
ike  recorder.'*  And  on  the  9th  October,  1809,  said  board  of 
commissioners  issued  certificate  No.  496,  as  follows :  ^'  We, 
&e  undersigned  commissioners  for  ascertaining  and  adjusting 
the  titles  and  claims  to  land  in  the  territory  of  Louisiana,  have 
decided  that  Oharles  Mercier,  original  claimant,  is  entitled  to  a 
patent  under  the  prorisions  of  the  4th  section  of  an  act  of  con- 
gress, passed  8d  of  March,  1807,  for  208  acres  48-100th8  of 
land,  situated  in  the  district  of  St.  Louis,  St.  Ferdinand  fields, 
as  described,"  &;c. 

This  confirmation,  according  to  the  opinion  of  this  court,  did 
not  enure  to  Gourtois.  He  had  married  the  widow  of  the  ori- 
ginal grantee,  and  thereby  claimed  as  his  representative.  He 
produced  no  evidence  of  title  from  Mercier.  The  board  did  not 
make  this  confirmation  to  the  legal  representatives  of  Charles 
Mercier  by  express  terms,  but  confirmed  the  grant  to  Mercier 
himself.  The  board  knew  that  Mercier  was  dead.  Curtois  had 
informed  them  that  he  claimed  the  land  as  representative  of  said 
Ifercier,  because  he  had  married  his  widow.  They  well  knew 
that  this  did  not  make  him  the  legal  representative  of  Mercier. 
They  refused  to  recognize  Oourtois  as  such,  and  confirmed  the 
gra^t  to  Charles  Mercier.  This  confirmation  can  not  enure, 
under  our  view  of  the  law,  to  Oourtois.  He  filed  no  evidence  of 
title — no  intermediate  conveyances  from  the  original  grantee. 
His  marriage  of  the  widow  gave  him  no  right  to  the  land. 

The  question  now  arises,  is  this  confirmation  valid?  Has  it 
any  legal  operation?  If  we  apply  to  it  the  rules  of  construc- 
tion which  common  law  lawyers  use  in  construing  grants  at 
common  law,  we  shall  at  once  pronounce  it  invalid.  But  when 
we  look  at  the  powers  and  duties  of  the  commissioners,  the  ob- 
ject of  their  creation,  the  causes  which  required  such  a  tribunal, 
and  the  matters  which  were  necessarily  to  come  before  them  for 
decision,  we  unhesitatingly  pronounce  the  confirmation  good  and 
valid  in  law.  What  is  it  that  is  confirmed  ?  It  is  the  original 
right  or  grant  which  had  been  made  by  the  Spanish  authorities 
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to  Charles  Mercier.  The  board  of  commissioners  did  not  make 
grants — they  had  no  power  to  grant.  They  were  to  decide  upon 
grants  heretofore  made  by  the  French  and  Spanish  authorities, 
and  when  they  decide  and  confirm  the  grant,  they  confirm  the 
original  grant  as  it  was  made.  They  say  this  grant  to  Charles 
Mercier  is  confirmed.  They  thereby  decide  that  then,  that  is, 
on  the  9th  October,  1810,  this  grant  is  a  valid  title  against  the 
United  States  ;  they  by  their  confirmation  in  effect  declare,  at 
the  time  it  is  pronounced,  that  the  grant  to  Charles  Mercier  is 
a  valid  and  subsisting  title  against  the  United  States.  If  this 
be  the  effect  of  their  decision,  and  that  it  is  there  is  scarcely  a 
doubt,  then,  as  it  declares  the  grant  good  as  against  the  United 
States,  it  must,  by  operation  of  law,  be  good  in  favor  of  those 
who  have  by  law  the  right  to  claim  it  under  Charles  Mercier, 
either  as  grantees,  devisees  or  heirs.  In  this  case  there  are  no 
persons  claiming  under  this  grant  from  Mercier  except  his  heirs, 
and  they  are  entitled  to  it.  Courtois  has  no  right,  nor  has  his 
widow.  The  right  then  being  in  the  heirs  of  Mercier,  they  had 
the  power  to  have  the  property  divided  among  them  by  parti- 
tion, and  a  sale  upon  the  proceedings  for  partition  among  the 
heirs  of  Mercier  is  good  and  sufficient  to  pass  the  title  to  the 
purchaser  at  such  sale  of  all  the  heirs  who  were  parties  to  the 
proceedings. 

The  effect  of  the  deed  of  Charles  Mercier,  the  son,  to  Cour- 
tois in  1824,  was  to  pass  to  him  his  title  as  one  of  the  heirs. 
Upon  the  whole  case,  we  think  the  court  below  decided  cor- 
rectly, and  its  judgment  is  affirmed ;  the  other  judges  con- 
curring. 


Menkens,  Appellant,  v.  Ovenhousb,  Respondent. 

1.  Where  in  an  action  for  the  posftession  of  land,  the  defence  reUed  on  is  the 
statute  of  limitations,  and  the  court  finds  that  in  the  year  1818;  one  B.,  un- 
der whom  defendant  claimed,  took  possession  of  the  tract  sued  for,  under  a 
deed  of  conveyance  of  the  same,  and  let  it  out  to  various  tenants  at  various 
times  after  the  date  of  the  purchase,  until  his  death ;  that  at  aU  times  since 
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his  purchase^  B.^  and  since  bis  death  bis  representatives  have  claimed  tbe 
said  land  and  exercised  ownership  over  it,  by  entering  upon  it,  by  cutting 
timber  and  wood  upon  it,  by  prosecuting  others  for  trespasses  to  the  land, 
and  by  constantly  having  an  agent  living  near  the  land  with  authority  to  su- 
perintend and  protect  it,  and  rent  it  out,  and  by  regularly  paying  the  taxes  5 
that  these  successive  possessions  were  actual,  continuous,  and  adverse  to  the 
plaintiff  and  those  under  whom  he  claimed  ;  held,  that  these  facts  found  by 
the  court  warranted  a  judgment  for  defendant,  notwithstanding  it  was  also 
found  that  the  land  sued  for  was  not  used  as  a  homestead  or  dwelling,  and 
that  during  B.'s  claim  the  land  was  often  untenanted  and  uncultivated, 
sometimes  for  several  years  at  a  time ;  that  at  such  times  the  fences  were 
thrown  down  or  destroyed,  and  the  land  lay  open.     (Scott,  J.,  dissenting.) 

•Appeal  from  St.  Louis  Land  Court. 

Casselberry,  for  appellant.  1.  There  was  no  sufficient  ad- 
verse possession.  There  should  be  an  actual,  hostile,  distinct, 
Tisible  and  notorious  corporeal  occupation  of  the  land  during 
the  whole  of  the  time  the  statute  has  to  run.  (5  Cow.  219  ;  2 
Johns.  230 ;  2  N.  &  McC.  343 ;  1  Rice,  10 ;  1  Mete.  528 ; 
10  Johns.  477 ;  4  Mass.  416  ;  2  Aik.  864 ;  4  Bibb,  544  ;  1 
Marsh.  59,  506 ;  5  Litt.  22 ;  6  S.  &  R.  21 ;  11  Gill  &  Jo. 
371.)  2.  The  payment  of  taxes  alone,  though  it  may  extend 
the  limits  of  a  possession,  does  not  constitute  it,  and  there  must 
accompany  it  an  actual  occupancy  of  at  least  a  part  of  the 
land.     (10  Watts,  142  ;  4  Whart.  298. ) 

Ganlt,  for  respondent.  1.  The  fact  that  the  land  was  some- 
times untenanted,  and  the  fences  occasionally  thrown  down, 
•will  not  prevent  the  running  of  the  statute  of  limitation.  (17 
S.  &  R.  104 ;  10  id.  303  ;  7  Watts,  35 ;  3  id.  .69  ;  11  Pet. 
C.  C.  41;  10  Pet.  442.) 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is,  will  the  finding  of  the  facts 
by  the  court  sustain  the  judgment  rendered  thereon  ?  There  is 
no  evidence  preserved  on  the  record,  no  motion  to  review  the 
finding  of  the  facts  by  the  court,  and  nothing  for  this  court  to 
consider  bat  the  finding  of  the  facts  and  the  judgment  thereon. 
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The  facts  found  are  as  follows  :  "  A  tract  of  land,  whereof 
the  land  in  controversy  is  part,  was  conceded  bj  the  lieutenant 
governor  Piemas  to  Clement  Delor  de  Traget,  in  1771,  and  was 
confirmed  to  his  representatives  (not  naming  them)  by  the  act 
of  congress  of  29th  April,  1816.  Kerre  Marie  (under  whom 
plaintiff  claims)  was  one  of  the  grandsons  of  said  Delor,  being 
a  son  of  one  of  his  daughters  by  his  first  marriage.  Pierre 
Marie^s  mother,  Rosette  by  name,  was  married  to  Alexis  Marie, 
by  whom  she  had  three  sons,  all  of  whom  are  dead.  The  first 
two,  Alexis  and  Gregoire,  died  respectively  in  1836  and  1849, 
and  Pierre  died  this  year,  in  the  summer.  Clement  Delor  de 
Traget  died  before  the  change  of  government,  and  both  Alexis 
and  Rosette  Marie  died  before  1822.  Clement  Delor  de  Tra- 
get had  ten  children,  sons  and  daughters,  five  by  the  first  mar- 
riage and  five  by  the  second.  Two  of  the  sons  by  the  first 
marriage  died  unmarried  and  without  issue.  C.  Delor  de  Tra- 
get had  a  written  contract  of  marriage  with  his  second  wife, 
purporting  to  establish  a  community  of  goods,  according  to  the 
laws  of  Castile,  and  importing  that  he  had  made  a  like  contract 
with  his  first  wife.  On  the  20th  October,  1851,  Pierre  Marie 
conveyed  to  the  plaintiff  all  his  right  to  the  land,  by  a  quit 
claim  deed,  for  the  consideration  of  two  dollars.  The  annual 
value  of  said  land  is  three  dollars  per  acre.  There  was  testi- 
mony tending  to  prove  that  before  the  year  1814,  and  after  the 
change  of  government,  persons  other  than  the  descendants  and 
heirs  of  said  Clement  Delor,  and  among  them  one  Glenn  pos- 
sessed and  cultivated  the  land  in  question.  On  the  7th  March, 
1814,  persons  claiming  to  be  legal  representatives  of  Glenn 
conveyed  the  said  land  by  deed  to  one  Michael  Tesson,  called 
Honor^,  and  said  Honors  entered  upon  the  land  under  that  con- 
veyance, and  possessed  and  cultivated  the  same.  On  the  24th 
of  February,  1817,  said  Honor6,  by  deed,  conveyed  the  said 
land  to  one  Joseph  Presse,  who  entered  upon  it  under  that  con- 
veyance, and  possessed  and  cultivated  the  same.  On  the  19th 
March,  1818,  said  Presse,  by  deed,  conveyed  the  said  land  to 
Bartholomy  Berthold,  who  entered  upon  it  under  that  convey - 
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ance,  and  possessed  the  same,  and  let  it  out  to  yarioi](S  tenants, 
at  different  times,  from  the  date  of  his  purchase,  in  1818,  till  his 
death  ;  some  of  i?hieh  tenants  cultivated  the  land,  and  others 
used  it  as  a  race  tSburse  and  place  of  amusement. 

^^  After  the  death  of  said  Berthold,  his  legal  representatives 
had  possession  of  said  land,  and  the  present  defendant  is  their 
tenant.     At  all  times,  since  the  purchase  of  said  land  by  said 
Berthold,  he  in  his  lifetime,  and  his  representatives  since  his 
death,  have  claimed  the  said  land  and  exercised  ownership  over  it, 
by  entering  upon  it,  by  cutting  timber  and  wood  upon  it,  and 
prosecuting  others,  and  by  constantly  having  an  agent  living  near 
the  land,  with  authority  to  superintend  and  protect  it,  and  rent 
i^out,  and  by  regularly  paying  the  taxes.     The  land  was  in  the 
common  field  of  Garondelet,  and  was  not  used  as  a  homestead 
or  dwelling  place.     During  the  time  of  Berthold's  claim,  the 
land  was  often  untenanted  and  uncultivated ;  sometimes  for  sev- 
eral years  at  a  time.     At  such  times,  the  fences  were  thrown 
down  or  destroyed,  and  the  land  lay  open.    The  land  was  in 
possession  of  said  Honor6  from  the  time  of  his  purchase  thereof, 
in  1814,  until  he  conveyed  it  to  Presse,  as  above  stated.    It 
was  then  in  Fresse's  possession  until  he  conveyed  it  to  Berthold, 
as  above  stated.     It  was  in  Berthold's  possession  until  his 
death,  and  ever  since  his  death  it  has  been  and  now  is  in  the 
possession  of  his  legal  representatives. 

^' And  those  successive  possessions  were  actual,  continuous, 
and  adverse  to  the  plaintiff  and  those  under  whom  he  claims. 
The  conclusion  of  law  upon  these  facts  is,  that  the  plaintiff 
ought  Dot  to  recover  in  this  action.  All  the  issues  arising  on 
the  pleadings,  the  court  finds  for  the  defendant." 

Now  upon  this  finding,  I  am  of  the  opinion  that  the  judgment 

is  varran^ed,  and  that  it  should  be  affirmed.     Here  has  been  a 

long  possession — from  1814,  forty  years — a  possession  prior 

to  the  existence  of  the  statute  of  limitations  in  the  territory,  now 

state  of  Missouri.     But  let  it  begin  from  1818 :  *'  On  the  19th 

March,  1818,  Presse,  by  deed,  conveyed  the  land  to  Bartholemy 
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Berthold,  ^rho  entered  upon  it  nnder  that  conveyance,  and  pos- 
sessed the  same  and  let  it  out  to  various  tenants,  at  different 
times,  from  the  date  of  his  purchase  until  his  death  ;  some  of 
vhich  tenants  cultivated  the  land,  and  others  used  it  as  a  race 
course  and  place  of  amusement.^' 

The  land  was  not  used  as  a  homestead.  The  lower  court 
expressly  finds  that  the  successive  possessions  of  Honor^, 
Presse  and  Berthold,  were  ^'  actual,  continuous,  and  adverse 
to  the  plaintiff  and  those  under  whom  he  claims."  The  only 
possible  ground  on  which  any  doubt  can  arise  as  to  this  pos- 
session, is  in  what  is  stated  by  the  court,  ^'  that  during  the 
time  of  Berthold's  claim,  the  land  was  often  untenanted  and 
uncultivated  ;  sometimes  for  several  years  at  a  time.  At  such 
times,  the  fences  were  thrown  down  or  destroyed,  and  the  land 
lay  open."  There  was  no  dwelling-house  on  the  land;  but 
Berthold  and  his  representatives  constantly  paid  taxes  on  the 
land — always  had  an  agent  looking  after  it  and  keeping  off 
trespassers.  They  prosecuted  others  for  trespasses  committed 
on  the  land,  and  were  exercising  ownership  over  it  by  entering 
upon  it  and  by  cutting  timber  and  wood  upon  it.  Now  I  do 
not  feel  at  liberty  to  hunt  out  possible  objections  to  the  finding 
of  the  facts.  I  am  inclined  to  think  the  lower  court,  before 
which  the  testimony  was  given,  is  better  prepared  to  feel  the 
force  of  such  evidence  and  to  state  the  general  facts  proved, 
and  to  give  the  proper  judgment  thereon,  than  I  may  be,  by 
barely  looking  over  his  statements  of  such  facts.  I  must  trust 
to  his  judgment  somewhat,  and  when  I  find  facts  amply  suffi- 
cient stated,  as  found  by  him,  though  he  may  state  at  the  same 
time  other  facts  also  as  found,  which  tend  to  cast  some  doubt 
over  a  petition  of  his  finding,  yet,  if  the  entire  finding  will 
support  his  judgment,  I  will  let  it  remain  undisturbed.  When 
the  facts  found  do  not  warrant  the  judgment,  I  will  reverse. 
In  this  case,  I  think  the  facts  found  do  warrant  the  judgment. 

"  An  entry  by  one  man  on  the  land  of  another,  is  an  ouster 
of  the  legal  possession,  arising  from  the  title  or  not,  according 
to  the  intention  with  which  it  is  done ;  if  made  otherwise,  it  is 
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%  mere  trespass  ;  in  legal  laDguage,  the  intention  guides  the  en- 
try and  fixes  its  character.  It  is  well  settled  that,  to  constitute 
an  adverse  possession,  there  need  not  be  a  fence,  building  or 
other  improvement.  It  suffices  for  this  purpose  that  visible  and 
notorious  acts  of  ownership  are  exercised  over  the  premises  in 
controversy,  after  an  entry  under  claim  and  color  of  title.  So 
much  depends  on  the  nature  and  situation  of  the  property,  the 
uses  to  which  it  can  be  applied,  or  to  which  the  owner  or  claim- 
ant may  choose  to  apply  it,  that  it  is  difficult  to  lay  down  any 
precise  rule  adapted  to  all  cases.  But  it  may  with  safety  be 
said  that,  where  acts  of  ownership  have  been  done  upon  the 
land,  which,  from  their  nature,  indicate  a  notorious  claim  of 
property  in  it,  and  are  continued  for  twenty  years,  with  knowl- 
edge of  an  adverse  claimant,  without  interruption  or  adverse 
entry  by  him  for  twenty  years,  such  acts  are  evidence  of  an 
-ouster  of  a  former  owner,  and  an  actual  adverse  possession 
against  him.  Neither  actual  occupation,  cultivation  or  resi- 
dence are  necessary  to  constitute  actual  possession,  when  the 
property  is  so  situated  as  not  to  admit  of  any  permanent  use- 
ful improvement,  and  the  continued  claim  of  the  party  has  been 
evidenced  by  public  acts  or  ownership,  such  as  he  would  exer- 
cise over  property  which  he  claimed  in  his  own  right,  and  would 
not  exercise  over  property  which  he  did  not  claim."  (Ewing 
V.  Burnet,  11  Peters,  52;  6  Peters,  513;  10  Peters,  442.) 
Now  the  authorities  are  ample  in  support  of  the  doctrine  that 
an  intruder  or  squatter,  by  entering  on  land,  gets  in  law  pos- 
session only  so  far  as  his  immediate  occupation  extends,  and 
it  may  be  said  to  last  no  longer  than  his  actual  occupation 
continues.  But  not  so  with  him  who  enters,  claiming  title,  or 
under  color  of  title.  Chief  Justice  Gibson  defines  color  of  title 
thus :  **  I  would  say  that  an  entry  is,  by  color  of  title,  when  it 
is  made  under  a  bona  fide  and  not  a  pretended  claim  to  a  title 
existing  in  another.  '*  Chief  Justice  Gibson,  in  McCall  v. 
]^eely,  3  Watts,  73,  speaking  of  the  payment  of  taxes,  says  : 
^'  It  was  said  by  Chief  Justice  Tilghman,  in  the  case  of  Roger 
v.  Benlow,  and  reported  by  Mr.  Justice  Rogers,  in  Read  v. 
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Goodyear,  17  Serg.  k  Raw.  850,  ^  that  payment  of  the  taxes 
raises  a  presumption  of  ouster  from  the  whole  tract,  and  that 
the  acquiescence  of  the  owner  is  tantamount  to  an  acknowl- 
edgment of  such  ouster.  These  dicta,  though  not  conclusive, 
are  entitled  to  a  preponderi^ting  weight,  as  well  for  the  respect 
we  feel  for  the  quarter  whence  they  come  as  for  their  intrinsic 
good  sense.' "  (Heiser  y.  Biehle,  7  Watts,  35. )  '<  The  stat- 
ute of  limitations  is  a  statute  of  repose^  which  is  entitled  to. 
a  fair  and  liberal  construction. '^  <<  The  man  who  enters  into  a 
tract  of  land,  with  title,  has  immediately,  by  construction  of 
law,  the  actual  possession  of  the  whole  tract.  But  he  who 
enters  without  title,  is  a  trespasser,  and  has  no  constructive 
possession,  but  is  limited  to  the  spot  actually  occupied.  These 
are  the  general  principles  which  govern  the  law  of  entry  and 
possession.  But  there  may  be  cases  in  which  a  jury  might 
well  presume  an  actual  ouster,  although  the  person  who  had  * 
the  right  was  not  excluded  by  actual  enclosure  or  cultivation.'' 
(10  Serg.  &  Rawle,  306;  17  Serg.  &  Rawle,  109.)  The 
case  of  Williams  v.  Dougan,  reported  in  20  Mo.  Bep.  186, 
covers  the  main  features  of  this  case,  and  I  think  must  set- 
tle it.  In  the  case  cited  by  plaintiff,  oE  Doe  v.  Campbell,  (10 
Johns.)  there  was  no  regular  deduction  of  title  or  privity  and 
continuity  of  possession  shown  and  deduced  down  from  Smith 
to  Elliot,  or  to  any  of  the  other  defendants.  To  constitute 
a  disseizin  of  the  owner  of  uncultivated  lands,  by  entry  and 
occupation,  of  a  party  not  claiming  title  to  the  land,  the  occa* 
pation  must  be  of  that  nature  and  notoriety  that  the  owner 
may  be  presumed  to  know  that  there  is  a  possession  of  the 
land  adverse  to  his  title,  otherwise  a  man  may  be  disseized 
without  his  knowledge,  and  the  statute  of  limitations  may  run 
against  him,  while  he  has  no  ground  to  believe  that  his  seizin 
has  been  interrupted.  (4  Mass.  416.)  In  Sorber  v.  Willing, 
(10  Watts,  142,)  it  was  said:  ^<  Payment  of  taxes  alone, 
tiiough  it  may  extend  the  limits  of  an  adverse  possession,  does 
not  constitute  it."  From  a  general  review  of  many  of  the  cases 
reported  in  the  books,  though  there  is  some  difference  between 
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ttem,  yet  there  may  be  gleaned  from  them  the  principles  em* 
braced  in  this  opinion.  There  is  a  difference  in  regard  to  the 
possession  of  the  mere  trespasser  and  of  him  who  enters  claim- 
ing title^ 

Now  the  defendants  here  are  in  possession  nnder  a  claim  of 
title — a  deed  from  Presse,  in  1818,  to  Berthold,  and  a  posses- 
sion by  him  «nder  that  deed.  His  caltivation  and  occupation 
were  only  interrapted  for  a  few  years,  when  the  fences  were 
kroken  down«  He  all  the  time  exercised  acts  of  ownership  by 
entering  npon  it,  catting  down  timber,  prosecuting  for  tres- 
passes committed  on  it  by  others,  and  paying  continually  the 
taxes — haying  an  agent  continually  in  the  neighborhood  to 
guard  it  from  the  trespasses  of  others,  and  to  manage  and  attend 
to  it. 

If  any  people  need  repose  from  litigation  in  regard  to  land 
titles,  it  is  the  people  of  this  county  and  city ;  and  if  the  stat- 
ute of  limitations  is  entitled  to  the  praise  bestowed  on  it  by 
Justice  Rogers,  of  Pennsylvania,  that  it  is  a  statute  of  repose, 
I  am  willing  to  give  it  a  fair  and  liberal  operation  here,  where 
it  is  so  much  needed. 

I  am  therefore  for  affirming  the  judgment  below.  Judge 
Leonard  concurs  in  affirming  the  judgment,  but  not  in  dll  the 
propositions  laid  down  in  the  opinion. 

Leonard,  J.  I  concur  in  affirming  this  judgment,  without^ 
however,  concurring  altogether  in  the  grounds  and  reasonings 
of  Judge  Byland's  opinion. 

SooTTy  J,,  dissents. 


TiBBAU,  Respondent,  y,  TmsAiTi  Appellant. 

1.  The  ffupronie  court  will  not  reverse  a  judgment  on  the  ground  that  the  coqjrt 
has  not  permitted  a  party  to  have  the  opening  and  the  closing  of  the  case  to 
Um  ysrjf  onleas  sack  refusal  has  prodoced  a  wrong  to  the  party. 

1— yoL.  zzn. 


Digitized  by 


Google 


T8  ST.  LOUIS. 


TlbMu  ▼.  Tlbeau. 


S.  An  understanding  between  vendor  and  vendee,  entered  into  at  the  time  off 
•ale  of  land,  (being  a  parol  sale  under  which  possession  is  taken,)  that  il 
within  a  year  the  former  should  repay  to  the  latter  the  purchase  money,  with 
interest,  then  the  latter  would  reconvey  to  the  former,  constitutes  the  tran« 
•action  a  mortgage. 

•Sppeal  from  St,  Louis  Circuit  Court. 

For  the  report  oE  this  case,  vfheu  oh  error  before,  see  19^ 
Mo.  78.  In  adflition  to  the  evidence  offered  at  the  former  trial, 
the  plaintiff  introduced  evidence  tending  to  prove  a  tender  of 
the  mortgage  money.  At  the  close  of  the  plaintiff's  case,  the 
defendant  asked  the  following  instruction :  ^^  1.  The  jurj 
are  instructed  that  the  plaintiff  can  not  recover ;''  which  the 
court  refused,  and  defendant  excepted.  Defendant  then  gave 
evidence  tending  to  show  a  parol  sale  by  plaintiff  to  defendant, 
and  possession  taken  under  the  same.  The  defendant  asked 
the  following  instructions  :  ^'2.  The  jury  are  instructed  that 
if  plaintiff  re- sold  the  land  to  defendant,  and  possession  of  the 
land  was  by  plaintiff,  through  Louis  Tibeau,  surrendered  to  de- 
fendant, then,  as  there  is  no  question  that  the  consideration  was 
paid,  the  jury  must  find  for  the  defendant."  **  8.  The  jury 
are  instructed  that  by  the  pleadings  it  is  admitted  that  the  sum 
of  one  hundred  and  thirty  dollars  was  paid  by  defendant  for 
plaintiff,  and  the  only  issue  to  be  tried  by  the  jury,  is  whether 
this  sum,  so  paid,  was  the  consideration  of  a  mortgage  or  of  a 
re-sale  of  the  land  by  plaintiff  to  defendant.*'  ''  4.  The  jury 
are  instructed  that  if  plaintiff  sold  the  land  to  defendant,  with 
intent  to  cover  up  the  property,  and  hide  or  conceal  the  same 
from  his  creditors,  then  plaintiff  can  not  recover,  and  the  jury 
must  find  for  the  defendant."  ^^5.  It  is  admitted  by  the 
pleadings  that  one  hundred  and  thirty  dollars  were  paid  to  or 
on  account  of  plaintiff  by  defendant. "  These  instructions 
were  refused  by  the  court,  and,  on  its  own  motion,  the  court 
gave  the  following  :  "1.  [This  instruction  is  set  forth  in  the 
opinion  of  the  court.]  '^  2.  It  is  admitted  by  the  plaintiff  in 
his  petition  that  in  1839,  he  owed  defendant  $130."  At  tho 
request  of  plaintiff,  the  court  gave  the  following  instruction  : 
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**  3.  If  the  jury  find  for  the  plaintiff,  they  will  find  the  value  of 
the  rent  of  the  premises  from  the  year  1849  to  the  present 
time.'*  The  defendant  duly  excepted  to  the  giving  and  refus- 
ing of  the  above  instructions..  The  jury  returned  a  verdict  for 
the  pla'ntiff,  and  assessed  the  monthly  value  at  ten  dollars. 
The  court,  by  its  own  decree,  vested  the  title  to  the  land  in  the 
plaintiff,  subject  to  a  lien  in  favor  of  the  defendant  for  the  bal- 
ance due  him. 

■  .A  J.  P.  Gareschiy  for  appellant. 
Rebetj  for  respondent. 

Byland,  Judge,  delivered  the  opinion  of  the  court. 

This  case  was  heretofore  in  this  court,  and  is  reported  in  19 
Mo.  78.  The  judgment  below  was  then  reversed,  and  the  cause 
remanded.  The  present  record  presents  very  much  the  same 
state  of  facts  ;  it  will  not  be  necessary  therefore  to  make  a 
lengthy  statement  of  the  facts  now  before  us,  but  to  refer  to 
the  reported  case.  The  plaintiff  below  again  obtained  judg- 
ment against  the  defendant,  who  moved  to  set  the  same  aside, 
and  for  a  new  trial,  which  being  overruled,  he  brings  the  case 
here  by  appeal. 

In  this  court,  the  defendant  contends  for  a  reversal  of  the 
judgment,  because  the  court  below  improperly  and  illegally  re- 
fused  to  permit  the  defendant's  counsel  to  have  the  opening  and 
the  concluding  of  the  case  before  the  jury.  And  because  pro- 
per instructions  were  asked  by  the  defendant  and  refused  by 
the  court,  and  improper  instructions  were  given  by  the  court. 

1.  As  to  the  first  ground  of  complaint,  we  say  that  is  not  well 
taken.  <^  This  is  a  matter  depending  on  the  practice  and  discra- 
tion of  the  circuit  or  inferior  court.  In  an  argument  to  a  jury, 
the  reply  may  or  may  not  have  had  an  influence  on  the  verdict. 
If  the  verdict  is  such  a  one  as  could  not  have  been  rendered 
otfaenvise,  on  the  law  and  the  evidence  of  the  case,  the  court 
below  would  not  have  granted  a  new  trial,  although  the  right  to 
eondode  had  been  denied  to  him  who  held  the  afiirmative,  and 
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against  whom  the  rerdiot  was  rendered ;  nor  wonld  this  court 
reverse  a  jadgment  for  such  a  canse. ''  (Wade  t.  Scott,  7 
Mo.  514  ;  1  Greenl.  Er.  §  75  and  76. )  The  exercise  of  the 
discretion  of  the  inferior  courts  .in  this  matter  must  produce 
wrong  to  the  party  in  the  cause,  before  this  court  will  pretend 
to  reyise  it. 

2.  In  regard  to  the  instructions  refused  on  the  part  of  the  de- 
fendant, we  also  think  that  there  is  no  well  founded  objection. 
The  answer  of  the  defendant  shows  that  the  transaction  in  re^ 
gard  to  the  land  in  controrersy  between  himself  and  his  bro- 
ther, the  plaintiff,  may  well  be  considered  in  the  light  of  a  mort- 
gage. The  plaintiff  contends  it  was  a  mortgage ;  the  defend- 
ant, that  it  was  a  sale.  Now  these  two  brothers  mi^t  have 
different  views  in  regard  to  this  matter.  The  contract  or  the 
agreement  might  be  in  law  a  mortgage,  although  the  defendant 
did  not  think  so  when  he  was  making  it. 

The  court  instructed  the  jury  '^  that  the  defendant  claims  the 
land  in  controversy  under  a  parol  contract,  which  he  alleges  he 
made  with  the  plaintiff,  with  the  payment  of  the  purchase  money 
and  delivery  of  possession  under  it.  To  sustain  the  defence, 
it  should  appear  from  the  evidence  that  there  was  a  contract 
for  the  sale  of  the  land,  as  alleged,  and  what  the  censideratioo 
was,  and  that  it  was  paid  by  defendant,  and  that  the  posses- 
sion of  the  land  was  delivered  or  given  up  to  the  defendant  ia 
pursuance  of  it;  iE  all  this  is  proven  to  the  satisfactioB 
of  the  jury,  they  will  find  a  verdict  for  the  defendant,  other* 
wise  the  defence  of  a  parol  purchase  ie  not  made  out. '' 
This  instruction  put  the  defence,  as  regards  the  contract, 
fairly  before  the  jury.  The  defendant  entered  the  land  with 
the  money  of  his  father,  at  his  father's  direction ;  he  had 
made  to  the  plaintiff  a  deed  for  the  twenty  acres  m  controversy. 
Now  the  destruction  of  this  deed,  as  beretof(n'e  laid  down  i& 
this  case  by  this  court,  did  not  reinvest  the  title  to  the  land  kk 
the  plaintiff.  To  get  this  title  back,  must  be  by  contract.  GAie 
defendant  sets  up  this  contract.  It  is  not  pretended  to  be  in 
writing,  and  the  court  properly  states  to  the  jury,  under  the 
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iboTe  instraction,  what  the  defendant  has  to  make  out  by  hig 
proof. 

This  instruction  embraced  the  merits  of  the  defence,  and  the 
jury  found  for  the  plaintiff.  The  defendant  in  his  answer  states 
"  that  at  the  period  of  his  repurchase,  he  told  plaintiff  that,  if 
within  a  year  he  could  repay  to  the  defendant  the  amount  of 
purchase  money  and  interest,  he  would  reconvey  to  him."  This 
in  effect  makes  this  transaction  a  mortgage,  and  the  subsequent 
statement  of  the  defendant,  ^^  that,  because  this  period  has  long 
since  elapsed,  because  it  was  a  promise  made  after  the  pur- 
chase, and  without  consideration,  he  should  not  now  be  com- 
pelled to  observe  it,  and  that  the  same  is  not  binding,"  can  not 
render  it  less  a  mortgage.  At  the  period  of  his  repurchase  he 
told  the  plaintiff  that,  if  within  a  year  he  could  repay  to  the 
defendant  the  amount  of  the  purchase  money  and  interest,  he 
would  reconvey  to  him.  We  must  remember  that  all  this  mat- 
ter about  repurchase  is  in  parol,  that  is,  not  in  writing.  Then 
being  done  at  the  same  period — same  time,  whether  at  the  end 
or  beginning  of  the  contract,  it  must  be  considered  as  forming 
a  part  of  it.  It  must  be  considered  as  forming  but  one  contract 
or  agreement,  and  the  legal  effect  of  that  is  to  make  the  whole 
a  mortgage — a  different  thing  altogether  from  what  the  defend- 
ant's counsel  contends  it  was.  The  jury  having  found  for  the 
plaintiff  upon  an  instruction  putting  the  law  of  the  case  fairly 
before  them,  we  can  not  say  that  they  have  been  misled. 

In  regard  to  the  point  about  the  rent,  it  may  only  be  thought 
necessary  to  say  that  the  mortgage  debt  and  interest  have  been 
decreed  to  be  paid  to  the  defendant.  Now  the  value  of  the 
profits  and  rents  of  the  premises,  in  equity  and  good  conscience, 
should  be  deducted  from  the  debt  and  interest.  The  court 
directed  the  jury  very  properly  to  estimate  the  yearly  value 
from  a  certain  period  before  the  possession  and  up  to  the  begin- 
ning of  the  suit,  including  the  time  the  defendant  was  in  such 
possession ;  not  for  the  purpose  of  deducting  the  rent  for  such 
time,  but  in  order  to  ascertain  the  yearly  value  correctly,  that 
he,  from  such  estimate,  might  fairly  allow  for  the  time  during 
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which  the  defendant  had  posseaaion  according  to  the  yearly 
ralue  found  by  the  jury  ;  and  hence  in  this  case  the  damages  or 
yalue  of  the  rents  and  profits  are  charged  against  the  defend- 
ant OQly  for  the  time  he  had  the  premises  in  his  possession. 

Upon  the  T?hoIe  case,  thU  court  is  of  opinion  that  the  judg- 
ment of  the  court  below  should  be  afiSrmed,  which,  with  the 
concurrence  of  the  other  judges,  is  done  accordingly. 


Honnick,  Plaintiff  in  Error,  v.  Phcenix  iNSUKANcaB  Company, 
Defendant  in  Error. 

1.  Where  a  policy  of  insurance,  in  which  fire  and  ict  are  excepted  perils,  is 
renewed  by  an  endorsement  in  which  it  is  stated  that  it  is  <^  understood  that 
the  assured  is  not  entitled  to  claim  for  any  loss  or  damage  arising  from  fee,** 
held,  that  a  second  renewal  by  endorsement,  in  which  it  is  stated  that  the 
*'  within  policy  is  renewed/'  &c.,  applies  to  the  original  policy  and  not  to 
the  said  policy  as  renewed  by  the  first  endorsement.  A  loss  by  fire  occur« 
ring  after  the  second  renewal  b  not  covered  by  the  policy. 

Error  to  St.  Louis  Court  of  Common  Pleas. 

This  was  an  action  on  a  policy  of  insurance,  which  had  been 
twice  renewed  by  endorsements.  The  original  policy  was  da- 
ted December  11,  1851,  and  was  for  one  month,  "  on  a  lot  of 
brushes,  valued  at  $1000,  shipped  on  a  flat-boat  called  the 
Rough  and  Ready  No.  5,  with  privilege  of  trading  down  the 
Ohio  and  Mississippi  rivers,  from  this  date,  and  with  privilege 
of  continuing  the  policy  one  or  more  months  upon  payment  of 
premium,  excluding  from  this  risk  all  loss  or  damage  arising 
from  i?.re  or  from  ice."  The  sum  insured  was  $2000,  at  1 J  per 
cent,  premium,  $25.  Afterwards,  on  the  20th  of  January, 
1852,  the  said  policy  was  renewed  for  one  month,  for  the  sum 
of  $4000,  as  appears  from  the  following  endorsement :  ^'  Jan- 
nary  20th,  1852.  $4000.'  In  consideration  of  a  premium  of 
sixty  dollars,  the  within  policy  is  renewed  for  the  period  of  one 
month,  as  is  hereinafter  stated,  and  for  the  sum  ol  $4000,  on 
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brashes  within  described ;  it  being  understood  that  the  assured 
is  not  entitled  to  claim  for  any  loss  or  damage  arising  from 
ioe/'  kc.     There  was  also  a  farther  renewal  by  the  following 
endorsement:  *^  OflBce  Phoenix  Insurance  company,  St.  Louis, 
April  12th,  1852.     In  consideration  of  the  premium  of  forty- 
fi7«  dollars,  the  within  policy  is  renewed  for  one  month,  com- 
nencing  on  this  12th  day  of  April,  1862,  and  for  the  sum  of 
diree  thousand  dollars,  on  brushes,  within  described.     Prem. 
|45.     W.  n.  Pritchard,  Seo'y. "    The  plaintiff,  after  showing 
that  the  brushes  covered  by  the  policy  were  destroyed  by  Jircy 
on  the  10th  day  of  May,  1852,  during  the  pendency  of  the  risk 
last  mentioned,  and  also  the  extent  of  the  loss,  and  the  value 
of  the  brushes,  at  the  time  of  their  destruction  by  fire,  rested 
his  ease ;  whereupon  the  court,  upon  the  motion  of  the  defend* 
ant,  gave  the  following  instruction :  **  The  jury  are  instructed 
that  the  policy  and  proofs  introduced  by  the  plaintiff  in  this 
cause  do  not  entitle  him  to  recover  in  this  suit,  and  they  will 
find  for  the  defendant."    The  plaintiff  exoepted  to  the  giving 
of  said  instruction.     Plaintiff  then  offered  and  asked  leave  to 
prove  by  parol  what  in  the  last  renewal  of. said  policy  of  insu- 
rance was  the  intention  of  the  parties,  and  that  it  was  their 
intention  to  insure  against  loss  by  fire,  and  the  court  refused  to 
aUow  plaintiff  to  make  such  proof,  assigning  as  a  reason  for 
not  opening  the  case  after  instructions  given,  that  the  proposed 
testimony  was  incompetent  as  tending  to  vary  the  express  terms 
of  a  written  contract,  to  which  refusal  of  the  court  plaintiff  at 
tlie  time  excepted.     Plaintiff  then  took  a  nonsuit,  with  leave  to 
move  to  set  the  same  aside  ;  and  upon  the  refusal  of  the  court 
to  set  aside  the  said  nonsuit,  the  cause  was  brought  here  bj 
writ  of  error. 

B.  A.  ma  if  D.  W.  Hilly  for  plaintiff  in  error.  1.  If  the 
last  renewal  renewed  the  policy  as  it  existed  at  the  time  of  such 
renewal,  then  the  risk  of  fire  was  assumed.  The  original  risk 
was  for  $2000,  at  a  premium  of  1^  per  cent,  per  month,  on  a 
lot  of  brushes,  and  the  risks  of  fire  and  ie€  were  excepted  in 
tbe  written  part  of  the  policy*    The  new  risk  was  taken  on  the 
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80th  Januarf,  1852,  still  in  the  winter  season^  and  the  pte- 
niam  was  increased  to  1^  per  cent,  per  month,  and  ike  excep- 
tion of  the  fire  risk  was  not  made,  but  the  exception  of  k>sse9 
bj  ice  was  retained.  This  was  an  express  annulment  of  the 
original  exception  of  fire,  and  the  policy  stood  as  a  full  indem- 
nity for  all  the  perils  except  ice.  The  winter  being  over,  the  new 
risk  of  the  12th  of  April,  1852,  was  taken  without  any  exception 
specified  in  the  renewal.  The  season  of  ice  had  passed,  and 
it,  the  only  excepted  peril,  was  not  stated  as  an  exception* 
This  last  renewal  was  of  the  policy  as  it  stood  at  the  time  that 
renewal  was  made,  and  ice  was  not  specially  excepted  in  the 
second  renewal  for  the  simple  reason  that  the  season  of  ice 
had  passed.  The  same  premium  is  paid  for  the  last  renewal  as 
for  the  first  renewal ;  being  i  of  one  per  cent,  more  than  the 
premium  paid  for  the  first  insurance.  2.  The  court;  should  giye 
a  liberal  construction  to  this  contract,  taking  into  considera- 
tion all  the  surrounding  facts  and  circumstances.  (Story  on 
Con.  §  640  ;  1  How.  169  ;  2  How.  426  ;  2  W.  &  S.  646  ;  IS 
B.  Monroe,  314 ;  1  Seld.  475. ) 

Hudson  4*  Thomas  and  Kasson,  for  defendant  in  error^ 
cited  4  Kent's  Com,  109,  note  ;  Taylor's  Land.  &  Tenant,  l&T 
and  168  ;  10  Barb.  440;  2  Wood  &  Min.  472.) 

Btland,  Judge,  deliyered  the  opinion  of  the  court. 

The  question  in  this  case  is,  what  was  renewed?  The  ori- 
ginal policy,  Of  the  renewed  policy  as  endorsed  on  the  original  i 
There  being  two  renewals,  the  last  one  being  the  foundation  of 
tiiis  action.  This  question  is  one  alone  of  construction,  and 
we  hesitate  not  to  declare  that,  in  our  opinion,  the  last  renewal 
embraces  only  the  original  policy  as  it  was  first  made  betweei^ 
the  parties,  and  not  the  policy  as  it  was  first  renewed. 

The  plaintiff  contends  that  the  last  renewal  has  reference 
only  to  the  policy  as  it  wss  after  its  first  renewal ;  thereby 
making,  as  he  says,  fire  one  of  the  perils  insured  against^ 
Now,  in  the  original  policy »  ^^  fire''  and  ^^  ice'^  are  both  ez« 
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oepted.  Upon  the  first  renewal,  **  ice*'  only  was  excepted. 
The  plaintiff  contends  that  this  exception  on  the  hack  of  the 
policy,  excluding  "ice"  only,  and  not  "fire''  and  "  ice,''  as 
was  the  case  in  the  original  policy,  made  the  policy,  as  renewed 
for  the  first  time,  a  policy  against  fire  as  well  as  other  dan- 
gers therein  enumerated,  and  then  contends  that  the  last  renewal 
was  hut  a  continuance  of  the  policy  as  renewed  before,  conse- 
quently not  excluding  fire  as  one  of  the  perils. 

The  terms  of  the  last  renewal  are  as  follows :  "  Office  Phoe- 
nix Insurance  company,  St.  Louis,  April  12,  1862.  In  con- 
sideration of  the  premium  of  forty- five  dollars,  the  within  pol- 
icy is  renewed  for  one  month,  commencing  on  the  12th  day  of 
April,  1852,  and  for  the  sum  of  three  thousand  dollars,  on 
brushes,  within  described.  Prem.  $45.  W.  H.  Pritchard, 
Secretary. " 

On  looking  to  the  first  renewal  endorsed  on  same  policy,  I 
find  the  subject  insured  to  be  ^^  brushes,  within  described." 
The  second  renewal  is  in  general  terms.  The  within  policy  is 
renewed  '*  on  brushes,  within  described."  Now  it  is  obvious 
that  had  the  parties  intended  to  renew  the  renewed  policy, 
they  would  have  chosen  apt  and  proper  words  to  effect  that  pur- 
pose ;  they  would  not  have  said,  **  the  within  policy  is  renew- 
ed," and  stopped  at  that.  There  can  be  no  doubt,  it  seems  to 
the  court,  what  was  meant  by  this  last  renewal.  It  was  the 
original  policy,  and  that  excluding  fire  and  ice  both ;  conse- 
quently fire  was  not  one  of  the  perils  insured  against,  and  the 
instruction  of  the  court  below  was  proper. 

The  judgment  of  the  court  below  will  therefore  be  affirmed ; 
Ae  other  judges  concurring. 


Cmr  Bank  of  Columbus,  Respondent,  v.  Phillips,  Appellant. 

1.  It  is  a  good  defence  to  an  action  on  a  promissory  note,  g^ven  as  a  premium 
note  to  an  insurance  company^  that  the  maker  was  induced  to  give  the  said 
note  by  false  representations  of  the  solvency  of  the  company,  made  with 
intent  to  deceive  $  nor  is  it  necessary  that  those  false  representations  should 
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be  actually  made  to  the  maker  of  the  note  himself ;  any  false  and  fraoda- 
lent  representations  held  out  and  made  to  the  world  at  large  for  purposes  of 
deception,  as  by  the  public  statement  of  the  condition  of  the  company^  and 
relied  upon  by  the  maker  of  the  note,  will  constitute  a  good  defence. 
2.  Notice  to  several  directors  of  a  bank,  taking  a  note  by  endorsement,  of 
fraud  in  the  consideration  of  the  note,  is  notice  to  the  bank.  Such  notice 
may  well  be  presumed,  where  some  of  the  directors  of  the  bank  are  also 
directors  of  an  insurance  company,  by  whom  the  note  was  endorsed  to  the 
bank,  and  in  whose  hands  the  note  was  void  for  fraud. 

Apptal  from  Si.  Louis  Court  vf  Common  Pleas. 

The  facts  appear  in  the  opinion  of  the  court. 
HudsoHy  for  appellant. 
Drake  ^  for  respondent. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  an  action  by  the  city  bank  of  Columbus  on  a  ne- 
gotiable note,  dated  May  1st,  1851  ;  it  was  a  premium  note, 
given  for  the  insurance  on  a  steamboat.  The  bank  took  the 
note  on  discount  in  the  usual  course  of  business.  The  defence 
set  up  in  the  answer  was  that  the  Columbus  insurance  company 
was  insolvent,  and  fraudulently  entered  into  the  contract  of  in- 
surance ;  that  by  reason  of  the  fraud  the  contract  was  void, 
and  the  insurance  company  acquired  no  right  to  recover  upon 
the  note,  and  that  the  city  bank  of  Colttmbus,  when  she  took 
the  note,  knew  this.  The  note  was  executed  to  James  M.  Clen- 
dennin,  the  agent  of  the  Columbus  insurance  company,  dated  let 
May,  1851,  and  payable  six  months  after  date.  The  note  was 
endorsed  by  Clendennin,  the  agent,  to  the  Columbus  insurance 
company,  and  was  by  the  company  discounted  at  the  bank,  the 
plaintiff  in  this  action. 

On  the  trial,  the  defendant  offered  evidence  tending  to  show 
that  tho  Columbus  insurance  company  was  wholly  insolvent  at 
the  date  of  the  issuing  of  the  policy  and  of  the  note ;  that  the 
same  persons  who  controlled  the  bank  also  controlled  said  in- 
surance company;  that  the  directors,  or  a  portion  of  them, 
were  stockholders  and  directors  in  both  institutions,  and  knew 
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of  the  utter  insolveDcy  of  the  insurance  company  at  the  date  of 
said  note ;  also  evidence  of  the  false  statement  filed  by  the  in- 
snrance  company  in  the  office  of  the  clerk  of  the  county  court 
at  St.  Louis,  and  the  false  statement  made  by  the  published 
condition  of  the  insurance  company,  and  that  defendant  had 
read  said  statement  before  taking  out  said  policy  of  insurance ; 
that  lon^g  before  the  maturity  of  said  note,  the  insolvency  of 
said  insurance  company  became  notorious,  and  the  company 
ceased  to  do  any  business,  and  never  paid  any  losses  thereaf- 
ter ;  that  the  company  failed  for  several  hundred  thousand  dol- 
lars over  the  assets.  There  was  no  proof  that  Clendennin,  tho 
agent,  knew  that  the  insurance  company  was  insolvent  at  the 
time  of  giving  the  policy  and  taking  the  note.  The  following 
instruction,  among  others,  was  given  for  the  plaintiff :  ^'  If  the 
jury  believe  from  the  evidence  that  the  plaintiff  acquired  title  to 
the  note  sued  on  before  it  became  due,  and  for  a  valuable  con- 
sideration, then  the  defendant,  in  order  to  avail  himself  of  the 
insolvency  of  the  Columbus  insurance  company,  as  a  defence  to 
this  action,  must  prove  to  the  satisfaction  of  the  jury  the  fol- 
lowing  facts :  That  said  company,  when  said  note  was  given, 
was,  and  knew  itself  to  be,  insolvent,  and  unable  to  fulfill  the 
contract  of  insurance,  on  account  of  which  said  note  was  given  ; 
that  said  company,  knowing  itself  to  be  insolvent  and  unable, 
induced  the  defendant  to  give  said  note,  by  false  representa- 
tions of  its  solvency,  actually  made  to  him,  for  tho  purpose  and 
with  the  intent  fraudulently  to  deceive  him,  and  induce  him  to 
give  said  note ;  and  that  the  plaintiff,  when  it  acquired  title  to 
said  note,  knew  for  what  it  had  been  given,  and  that  it  had  been 
obtained  from  the  defendant  by  means  of  such  false  represen- 
tations, actually  made  by  said  company,  with  such  fraudulent 
intent.'^  And  also  the  following  was  asked  by  defendant,  but 
was  refused  :  *'  If  the  jury  believe  from  the  evidence  that  the 
note  sued  on  in  this  case  was  given  for  a  premium  of  insurance 
effected  by  the  Columbus  insurance  company  for  said  defend- 
ant, and  that  at  the  time  the  said  insurance  was  effected  and 
note  given  the  said  insurance  company  was  insolvent,  and  that 
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its  insolvent  condition  was  at  that  time  and  as  early  as  the  first 
day  of  January,  1851,  known  to  the  officers  and  directors  of 
said  insurance  company,  or  some  of  them,  and  that  the  said 
insurance  company  made  statements  and  exhibits  of  its  condi- 
tion on  the  first  day  of  January,  1851,  which  were  false,  and 
known  to  be  so  by  its  directors  or  some  of  them,  and  that  the 
statement  of  the  condition  of  said  company,  given  in  Qvidence 
by  defendant,  was  filed  in  the  office  of  the  clerk  of  the  county 
court  of  St.  Louis  county,  as  early  as  8th  February,  1851 ; 
and  if  the  jury  further  find  that  the  note  in  question  was  trans- 
ferred by  said  insurance  company  to  plaintiff,  and  that  at  thai 
time  the  directors  of  said  plaintiff,  or  some  of  them,  knew  for 
what  consideration  said  note  was  given,  and  had  knowledge 
that  at  the  time  said  note  was  given  the  said  insurance  com- 
pany was  insolvent,  and  that  it  had  made,  prior  to  the  date 
of  said  note,  such  false  and  fraudulent  misrepresentations, 
then  the  plaintiff  can  not  recover." 

1.  This  instruction,  given  for  the  plaintiff,  is  erroneous. 
The  court  here  tells  the  jury  that  the  defendant,  in  order  to 
avail  himself  of  the  insolvency  of  the  Columbus  insurance  com- 
pany, (if  the  jury  believe  that  the  plaintiff  acquired  title  to  the 
note  sued  upon,  before  it  became  due,  and  for  a  valuable  con- 
sideration,) as  a  defence  to  this  action,  must  prove,  to  the  sat- 
isfaction of  the  jury,  the  following  facts,  to- wit :  **That  said 
company,  when  said  note  was  given,  was  and  knew  itself  to  be 
insolvent  and  unable  to  fulfill  the  contract  of  insurance,  on  ac- 
count of  which  said  note  was  given  ;  that  said  company,  know- 
ing itself  to  be  so  insolvent  and  unable,  induced  the  defendant 
to  give  said  note,  by  false  representations  of  its  solvency j 
actually  made  to  him  for  the  purpose  and  with  the  intent 
fraudulently  to  deceive  him,  and  induce  him  to  give  said 
note  ;  and  that  the  plaintiff,  when  it  acquired  title  to  said  note, 
knew  for  what  it  had  been  given,  and  that  it  had  been  obtained 
from  the  defendant  by  means  of  such  false  representations^ 
actually  made  by  said  company  with  such  fraudulent  intent. ^^ 
Surely  the  law  does  not  require  that  the  false  representations 
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must  be  actually  made  to  the  party  himself,  in  order  to  avoid 
the  note.  Any  false  and  fraudulent  representations  held  out 
and  made  to  the  world  for  the  purposes  of  deceit  and  decep- 
tion, by  which  the  defendant  becomes  imposed  upon,  and  on 
account  of  which  he  comes  under  an  obb'gation  to  the  party 
making  such,  would,  in  law,  discharge  him  from  such  obliga- 
tion, would  be  a  fraud  upon  him,  though  he  had  never  been 
spoken  to  by  the  party  making  these  representations.  It  is 
enough  if  he  was  entrapped  by  them,  and  that  they  were  de- 
signed to  entrap  some  one.  This  instruction,  then,  did  not  lay 
down  the  law  correctly,  and  for  this  the  case  must  be  reversed. 
2.  The  same  persons  or  a  portion  of  them  control  both  in- 
stitutions, the  bank  and  the  insurance  company.  The  insu- 
rance company  becomes  insolvent — hopelessly  unable  to  pay 
for  any  losses.  That  company  make  false  publications  as  to 
its  condition  and  ability  to  pay.  It  also  files,  under  the  statute 
law  of  this  state,  a  statement  of  its  condition  with  regard  to  its 
means  and  liabilities.  This  our  law  requires,  because  the  com- 
pany has  its  agent  here  doing  business  for  it.  This  statement 
is  to  be  filed  with  the  clerk  of  the  county  court  of  St.  Louis 
county.  This  statement  should  be  honestly  and  truly  made. 
This  statement,  filed  by  the  company  in  this  case,  was  proved 
to  be  false.  Now  it  is  but  a  reasonable  presumption  that  what 
one  of  these  companies  or  institutions  does,  is  known  to  tho 
other ;  that  the  condition  of  each  is  known  to  the  other.  The 
same  directors,  or  a  portion  of  the  directory  and  stockholders  in 
each  is  the  same.  Notice,  therefore,  may  be  well  presumed 
against  the  bank.  '^  It  is  a  well  established  principle,  both  in  law 
and  equity,  that  notice  to  an  agent  in  the  transaction  for  which 
he  is  employed,  is  notice  to  the  principal ;  for  otherwise,  where 
notice  is  necessary,  it  might  be  avoided  in  any  case  by  employ- 
ment of  an  agent.  The  rule  applies  equally  to  a  corporation 
as  to  a  natural  person.  In  case  of  a  joint  agency  as  of  direc- 
tors of  a  bank,  knowledge  of  a  material  fact,  imparted  by  a 
director  to  the  board  at  a  regular  meeting,  is  notice  to  the  bank. 
Hotioe  to  eiibor  of  the  directors,  whilst  engaged  in  the  bun-' 
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nessoflht  bankj  is  notice  to  the  principal,  the  bank.'*  (An- 
gel k  Ames  on  Corporations,  299  ;  2  Hill,  451.)  Apply  this 
principle  here,  and  if  the  directors  of  the  insurance  company 
knew  that  the  company  was  insolvent,  that  it  had  made  false 
statements— false  publications  of  its  situation,  and  thereby  in- 
duced persons  to  take  policies  of  insurance  and  execute  to  the 
company  notes  for  the  premiums,  when  it  was  utterly  unable  to 
pay  for  any  losses  that  might  happen,  then  assign  over  these 
premium  notes,  or  have  them  discounted  at  a  bank  where  the 
directors  are,  in  part,  the  same  men  who  manage  and  control 
the  insurance  company,  and  I  see  no  reason  why  a  knowledge 
of  the  fraud  of  the  insurance  company  may  not  be  carried  home 
to  the  bank  upon  any  note  of  the  premium  notes  thus  obtained. 
The  bank  should  not  discount  notes  taken  by  the  institution 
which  is  known  to  the  bank  to  be  hopelessly  insolvent.  There 
is  here  in  proof  such  connection  between  these  two  institutions, 
such  a  unity  in  the  controlling  power  of  the  two,  so  broad  a 
connection,  that  notice  can  well  be  imagined  passing  from  one 
to  the  other  of  all  the  transactions  of  both. 

The  instruction  prayed  for  by  the  defendant,  in  the  opinion 
of  a  majority  of  the  judges,  was  improperly  refused.  It  should 
have  been  given.  For  the  errors  aforesaid,  in  giving  and  re- 
fusing instructions  above  pointed  out,  the  judgment  below  is 
reversed,  and  the  cause  remanded  ;  Judge  Scott  concurring. 


Deanb,  Appellant,  v.  Todd  et  al.,  Respondents. 

.  Where  an  assessmeDt  of  a  tax  has  been  made  by  the  assessor,  and  the  partj 
upon  whose  property  the  assessment  has  been  made  fails  to  make  complaint, 
in  respect  to  any  error  in  the  assessment,  to  the  court  of  appeals  when  sit- 
ting for  the  correction  of  such  errors,  and  the  tax-books  are  made  oat  and 
are  delivered  to  the  collector ;  hdd,  that  the  ordinary  judicial  tribunals  have 
no  authority  to  stay  the  collection  of  the  tax  at  the  suit  of  the  tax-payer. 
The  law  has  provided  a  special  tribunal  for  the  correction  of  errors  in  the 
assessment  of  taxes,  and  to  that  resort  most  be  had.    (  Scott,  J.,  diseentin^. ) 
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•Sppeal  from  JVashingtoii  Circuit  Court, 

Plain tiiF  filed  his  petition  in  the  Circuit  Court  of  Washington 
county,  praying  that  Todd,  the  sheriff  and  collector  oi:  said 
county,  might  be  enjoined  and  restrained  from  collecting  a  cer- 
tain tax  alleged  to  have  been  improperly  assessed  against  the 
plaintiff,  and  also  praying  that  the  county  court  of  said  county 
be  directed  to  set  .aside  and  annul  the  assessment  of  said  tax. 
It  appears  from  the  finding  oE  the  court,  that  on  the  1st  of  Feb* 
ruary,  1854,  the  plaintiff  was  a  resident  of  Washington  county; 
that  on  that  day  he  held  a  note  or  bond  on  the  Potosi  lead  com- 
pany for  $72,800,  to  fall  due  October  1st,  1854,  it  drawing 
interest  from  its  date.  The  Potosi  lead  company,  as  a  corpo- 
ration, was  entirely  insolvent  on  said  1st  of  February,  1854 ; 
but  many  of  the  individual  members  of  the  said  corporation  were 
entirely  solvent.  It  is  alleged  in  the  petition,  and  not  denied  in 
the  answer,  that  the  only  security  the  plaintiff  had  for  the  pay- 
ment of  the  said  sum  of  $72,300,  was  a  mortgage  of  a  certain 
tract  of  land  which  was  assessed  by  the  assessor  of  said  county 
at  $4,000.  It  is  also  found  by  the  court  that  the  plaintiff  re- 
moved from  the  state  of  Missouri  in  April  or  May,  1854,  he 
fixing  his  residence  thereafter  in  the  state  of  New  York,  and 
leaving  one  John  Dean,  jr.,  as  his  agent.  After  plaintiff  had 
left  the  state,  the  assessor  called  upon  John  Dean,  jr.,  the 
agent,  for  a  list  of  plaintiff's  property,  and  he  gave  to  the  as- 
sessor a  list  which  did  not  contain  the  above  note  and  mortgage 
for  $72,300 ;  which  was  afterwards  added  by  the  assessor  and 
assessed  at  its  apparent  value.  It  is  alleged  in  tho  petition, 
and  not  denied  in  the  answer,  that  the  plaintiff  was  returned  by 
tiie  assessor  as  a  non-resident,  and  that  his  property  was  put 
upon  the  non-resident  list ;  that  neither  the  petitioner  nor  his 
agent  were  in  the  state  at  the  time  the  court  of  appeals  for  said 
county  was  held,  nor  at  the  time  notice  was  given  of  holding 
said  court,  and  that  they  had  no  notice  that  the  note  had  been 
added  to  the  list  handed  to  the  assessor  by  plaintiff's  agent, 
antil  after  the  court  of  appeals  had  passed,  and  the  tax-books 
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had  been  handed  to  the  collector.  The  plaintiff,  upon  learn' 
ing  of  the  said  assessment,  after  the  adjournment  of  the  said 
court  of  appeals,  applied  to  the  county  court  to  be  relieved 
from  the  payment  of  the  same.  His  application  was  refused^ 
and  thereupon  the  present  suit  was  brought. 

Frisnell,  for  appellant.  1.  The  debt  of  $72,800  was  not 
taxable  for  the  reason  that  the  Potosi  lead  company  was  insol- 
vent.  (Sess.  Acts,  1849,  p.  113.)  2.  The  reason  f or  nol 
applying  to  the  court  of  appeals  is  sufficient.  (B.  S.  1846^ 
p.  984,  sec.  83.) 

Ferryman  8r  Carter^  for  respondent.  1.  The  plaintiff  haa 
lost  his  remedy  by  permitting  a  term  of  the  court  of  appeals , 
regularly  advertised  and  held  according  to  law,  to  pass,  without 
making  any  complaint  against  the  assessment.  He  has  lost  his 
remedy  by  his  laches.  (2  Sto.  Eq.  896,  896.)  2.  The  plain- 
tiff being  a  resident  of  Washington  county,  February  1st,  1854, 
the  note  was  a  proper  object  of  taxation.  (R.  8.  1845,  p. 
931,  982,  §  10,  and  21  ;  Sess.  Acts,  1849,  p.  112, 118.)  8. 
The  fact  that  the  Potosi  lead  company,  as  a  corporation,  was 
insolvent,  did  not  make  the  said  note  an  improper  object  of 
taxation.  The  individual  corporators  were  solvent  and  liable. 
(R.  8. 1845,  p.  288,  §  18. )  4,  It  does  not  matter  Uiat  the 
property  of  plaintiff  was  put  upon  the  non*resident  list,  as  he 
was  a  resident  of  Washington  county,  February  1st,  1854, 

LsoNARB,  Judge,  delivered  the  opinion  of  the  court. 

Assuming,  for  the  purpose  of  the  present  case,  that  the  plain* 
tiff  ought  not  to  have  been  taxed  on  account  of  the  debt  doe 
him  from  the  Potosi  lead  company,  the  assessment  was  not 
therefore  void,  so  that  the  tax -book,  delivered  to  the  collector^ 
conferred  no  authority  upon  him  to  collect  the  amount  standing 
there  against  the  plaintiff.  It  was  at  the  utmost  only  errone^ 
ous,  and  for  the  correcting  of  such  errors  the  law  had  provided 
a  special  tribunal,  and  directed  the  assessor's  book  to  remaia 
in  the  coon^  court  dork's  office,  open  to  the  inspection  of  all 
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persons  interested,  for  ten  days  preceding  the  opening  of  the 
ytourt  of  appeals.     After  the  appeals  are  heard  and  determined, 
f  the  tax-booTc  is  made  otft  from  the  corrected  book  of  the  asses- 
/   -sor  and  delivered  to  the  proper  officer,  and  it  is  his  duty  to 
/    tjollecft  the  sums  there  specified,  from  the  persons  upon  whom 
il      they  are  assessed  ;  and  for  that  purpose  he  h^s  the  same  power 
^      to  sell  personal  property  that  is  conferred  by  an  execution  tX 
i        law.    It  can  not^)e  maintained  that  the  ordinary  judicial  tribu- 
\|       tials  ha^e  authority  to  stay  the  collection  of  a  state  and  county 
A      "tax,  at  the  suit  of  a  tax  payer,  upon  the  ground  of  an  exces- 
•\     «ive  or  otherwise  erroneous  assessment.     It  was  fit  that  a  rem- 
L  \  -edy  should  be  provided  to  correct  the  errors  of  the  assessor,  but 
the  necessities  of  the  case  required  that  it  should  be  a  speedy 
und  summary  one,  and  such  a  remedy  has  ^ecn  accordingly 
provided,  and  must  be  -considered  as  exclusive.     If  the  party 
omitted  to  appeal,  it  was  his  own  fault  or  misfortune  and  not 
the  fault  of  the  4aw ;  and  if  be  was  deprived  of  his  appeal  by 
-the  improper  conduct  of  the  assessor,  this  might  be  a  ground 
for  holding  the  officer  responsible  for  the  loss  occasioned  to  the 
^      plaintiff;  but  it  would  furnish  no  ground  for  the  courts  to  stop 
the  coUectiom  of  the  tax  until  the  propriety  of  it  could  be  heard 
#      I      and  determined  in  a  suit  instituted  for  that  purpose,  betweea 
\\\      the  tax  payer  on  the  one  aide,  and  the  collector  and  judges  of  the 
^  ^      county  court  upon  the  other.     If  the  assessment  against  the 
plaintiff  could  be  considered  as  a  nullity,  conferring  no  author- 
ity upon  the  assessor  to  sell  the  personal  property  of  the  plain- 
tiff, the  remedy  of  the  party  would  be  to  sue  the  officer  for  the 
trespass,  and  disregard  the  pretended  title  of  the  purchased. 
So  that,  either  way,  there  is,  we  think,  no  ground  for  this  suit. 
The  assessment  may  be  erroneous  ;  but  if  it  be,  we  can  not  rem- 
edy it  without  overturning  fundamental  legal  principles,  and 
tbe  party,  therefore,  must  apply  elsewhere  for  relief. 
Judge  Ryland  concurring,  the  judgment  is  affirmed. 

Scott,  Judge.     Several  late  cases  have  given  the  relief 
<eught  by  the  appellant  and  plaintiff  In  this  proceeding.    We 
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bave  acted  on  tbe  principle  that  relief  would  be  giren  by  injane* 
tion  where  an  attempt  was  made  to  collect  a  tax  not  due  by  la 
For  some  years  this  jurisdiction  has  been  exercised  without" 
question.     The  point  was  raised  and  ably  argued  In  the  case 
Ferguson  r.  The  City  of  St.  Louis,  and  it  was  solemnly  decidecl 
that  bills  praying  for  relief  under  such  circumstances  should 
be  entertained.     Since  that  time,  which  was  some  six  or  more- 
years  ago,  no  question  has  been  raised  as  to  the  jurisdiction  of 
our  courts  in  such  cases.     The  case  referred  to  has  not  beeft       J 
reported.    I  see  no  reason  why  that  practice,  thus  sanctioned,.  \ 

and  which  has  led  to  no  iucoxrveDience,  should  be  departed  from    f\ 
in  this  instance,  unless  the  extreme  sererity  of  the  case  ehouldl        ^ 
be  made  the  foundation  of  the  exception*    Here,  a  sum  amount- 
ing to  nearly  a  thousand  dollars,  not  one  cent  of  which  is  due       ^ 
by  law,  is  attempted  to  be  extorted  from  a  citizen  under  a  pre-        ^ 
tence  of  right. 

I  haye  always  thought  that  the  ground  on  which  courts  of 
equity,  in  some  of  the  states,  refused  to  interfere  m  such  cases,, 
was  that  the  remedy  was  complete  at  law,  inasmuch  as  the  offi- 
cer collecting  such  a  tax  would  be  a  trespasser,  and  no  title' 
would  pass  to  any  property  he  might  sell.  To  put  it  on  the 
ground  that  the  assessment  is  merely  erroneous,  and  if  the  tax 
payer  fails  to  take  his  appeal,  he  is  without  remedy,  is  to  make 
an  assessor  a  court  of  general  jurisdiction,  whose  assessments, 
equalling  judgments  in  point  of  force,  can  not  be  impeached  in 
a  collateral  proceeding  —  a  principle  which  would  lead  to  such 
oppression  and  injustice  as  would  appal  the  most  hardy.  The 
case  under  consideration  fully  illustrates  the  evil  tendency  of 
the  principle  maintained.  The  plaintiff  here,  in  obedience  to* 
the  requirements  of  the  law,  furnished  the  assessor  with  a  list, 
of  his  taxable  property  which  was  correct.  The  assessor,  with- 
out informing  the  tax  payer  of  his  conduct,  disregards  the  list 
and  assesses  him,  in  the  teeth  of  the  statute,  with  some  seven  or 
eight  hundred  dollars,  on  a  debt  due  him  by  an  insolvent  cor- 
poration. As  the  tax  payer  was  not  informed,  as  he  should 
have  been  by  the  assessor,  that  his  list  was  disregarded,  as  he 
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was  not  deliDquent,  inasmuch  as  he  had  done  every  thing  re* 
quired  of  him  by  law,  why  should  he  lose  his  rights  because  he 
did  not  appeal,  when  it  was  impossible  for  him  to  do  so,  as  he 
was  prevented  by  the  illegality  of  the  conduct  oE  the  assessor  ? 
In  my  opinion,  the  judgment  should  be  reversed. 


Dessaunibb  and  others.  Appellants,  v.  Murpht,  Respondent. 

1.  Where  parties  have  bten  under  disabilities  so  that  their  title  to  land,  held 
adversely,  has  not  been  barred  by  the  operation  of  the  statute  of  limitations ; 
hddy  that  their  failure  to  object  to  the  adverse  occupation,  and  to  the  ma- 
king of  improvements,  &c.,  will  not  estop  them  from  setting  up  title. 

2.  The  presumption  of  a  deed  of  conveyance  from  facts  and  circumstances, 
without  the  production  of  the  instrument  or  any  direct  proof  of  its  exist- 
ence, and  which  juries  are  sometimes  permitted,  and,  if  the  facts  warrant, 
directed  to  draw,  is  a  disputable  presumption  and  not  a  conclusive  presump- 
tion, or  presumpHo  jurU  et  de  jure. 

Appeal  from  St.  Louis  Land  Court 

This  was  an  action  in  the  nature  of  an  action  of  ejectment 
to  recover  possession  of  an  undivided  one-fifth  part  of  a  tract 
of  about  forty  arpens,  situate  in  the  Grand  prairie  common 
field,  near  St.  Louis.  The  land  claimed  was  part  of  United 
States  survey  No.  1589,  under  a  confirmation  by  act  of  con- 
gress of  29th  April,  1816,  to  '*  William  Biaette  or  his  legal 
representatives.''  Plaintiffs  claim  title  as  the  legal  representa- 
tives of  William  Bizette.  Defendant,  in  his  answer,  traverses 
all  the  allegations  of  the  petition,  except  that  he  admits  being 
in  possession  of  a  part  of  the  land  sued  for,  to  which  he  asserts 
title  and  ownership  in  himself ;  also  sets  up  the  statute  of  lim- 
itations as  a  bar  to  a  recovery.  Upon  the  trial,  it  appeared  in 
evidence  that  ^e  land  sued  for  was  confirmed  to  William  Bi- 
sette's  representatives  by  act  of  congress  of  April  29, 1816 ; 
and  surveyed  for  said  representatives,  September,  1838,  by 
United  States  survey  No.  1589 ;  that  at  a  public  judicial  sale 
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of  the  estate  of  Wm.  Bizette,  then  deceased,  his  brother,  Ghas. 
Bizette,  became  the  purchaser  of  the  property  in  controversy, 
and  a  deed  dated  February  18,  1775,  -was  made  to  him,  con- 
veying the  same  ;  that  before  this  sale,  said  Charles  Bizette  had 
married  one  Mary  Papin,  under  a  previous  marriage  contract, 
in  which,  among  other  things,  it  was  stipulated  that  the  parties 
thereto  should  '^  be  one  and  comn^on  in  all  property  moveable,  « 
and  in  acquisitions  immoveable,  conformably  to  the  custom  es-  • 
tablished  in  this  colony ,'*  &c.,  and  that  **  the  said  future  con- 
sorts take  each  other  with  the  property  to  them  actually  be- 
longing, and  that  which  may  come  to  them  in  the  future,  and  ' 
with  all  acquisitions  and  gains,  either  of  moveable  or  immove-  • 
able,  which  property,  from  whatever  side  it  might  come,  and 
in  whatever  place  it  may  be  located,  shall  enter  entirely  into 
the  community,  without  exception  or  reserve ;"  that  Charles 
Bizette  died  in  the  year  1780,  leaving,  him  surviving  his  wife  • 
Mary  and  three  children,  born  at  St.  Louis,  to-wit :  Mary  • 
Louise,  Paul  and  Antoine  ;  that  the  said  Mary,  widow  of  Chas. 
Bizette,  married  John  B.  Provenchere  in  the  year  1781,  and 
died  January  22d,  1819 ;  that  said  John  B.  Provenchere  died 
about  1819  or  1820,  the  said  Provenchere  and  wife  living  in 
the  vicinity  of  St.  Louis  ;  that  said  Mary  Louise  Bizette  mar- 
ried Louis  Boisse  in  the  year  1795,  and  died  in  the  year  1813, 
the  said  Louis  dying  October  12,  1819 ;  that  the  said  Mary 
Louise  and  Louis  Boisse  had  five  children,  Emily,  (the  plain- 
tiff, Emily  Dessaunier, )  Louise,  (the  plaintiff,  Louise  Deroine,) 
Margaret,  (mother  of  the  other  plaintiffs,)  Baptiste  and  Louis  ; 
that  the  said  Emily  was  born  in  May,  1799,  and  was  married 
to  J.  B.  Gaignon,  June  22d,  1818,  who  died  about  nineteen 
or  twenty  years  before  the  trial ;  she  afterwards  married  one 
Dessaunier,  since  deceased ;  that  the  said  Louise  Boisse  (plain- 
tiff) married  Francis  Deroine,  October  27, 1819,  about  twenty- 
two  or  twenty-three  years  before  the  trial,  who  died  three  or 
four  years  before  the  trial ;  that  she  was  fifty  years  old  at  time 
of  trial ;  that  the  said  Margaret  Boisse  married  Paschall  Mal- 
lette,  October  17,  1812^  and  died  about  twenty  years  before  tht 
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trial,  leaving  the  following  children,  to-wit :  1.  Paschall  Mal- 
l€tte,  (one  of  the  plaintiffs,)  aged  34  or  36  years  at  time  of 
trial ;  2.  William,  (also  one  of  plaintiffs,)  aged  about  34  or  35 
years  at  time  of  trial;  3.  Frederick,  (one  of  plaintiffs,)  dead 
^boat  nine  months  before  trial ;  4.  Louis  (plaintiff)  aged  at 
same  time  about  20  years  ;  5.  Charles  (plaintiff),  aged  at  same 
time,  35  or  36  years ;  6.  Francis  (plaintiff),  aged  at  same 
time  about  21  or  22  years  ;  7.  Lize,  who  died  about  22  years 
before  the  same  time,  leaving  a  child,  who,  soon  after  the  death 
of  its  mother,  was  taken  to  France  by  its  father,  and  had  not 
been  heard  from  for  seven  or  eight  years. 

The  defendant  introduced  in  evidence  archives  No.  2371  and 
2590.  Archive  No.  2371  purported  to  be  an  inventory  taken 
in  August  18,  1781,  of.  the  effects  of  the  estate  of  Charles 
Bizette,  deceased,  taken  under  the  authority  of  the  lieutenant 
governor,  upon  a  petition  of  the  widow  of  said  Bizette,  praying 
that  an  inventory  might  be  taken  and  the  effects  sold  for  the 
payment  of  debts  and  for  the  benefit  of  the  children  of  the  said 
Bizette,  the  widow  being  about  to  marry  again.  The  tract  of 
land  in  controversy  was  included  in  this  inventory.  Archive 
No.  2590  purported  to  be  sale  of  the  effects  of  Charles  Bizette, 
deceased,  under  an  order. of  and  in  the  presence  of  lieutenant 
governor  Cruzat.  This  sale  took  place  September  17th,  1781, 
and  was  on  a  credit  of  one  year.  In  the  list  of  effects  sold,  • 
diere  is  no  mention  of  the  land  in  controversy  in  the  present 
suit,  or  of  any  real  estate.  This  archive  also  tended  to  show 
that  John  B.  Provenchere,  (who  afterwards  married  the  widow 
Bizette,)  was  appointed  guardian  and  curator  of  the  minor  chil- 
dren of  Charles  Bizette,  and  authorized  as  such  guardian  and 
curator  to  take  charge  of  all  the  effects  of  Charles  Bizette. 
Defendant  then  offered  in  evidence  a  deed  of  J.  B.  Provenchere 
and  Marie  Christine,  his  wife,  dated  May  4th,  1811,  to  Joseph 
Brazeau,  purporting  to  convey  the  land  in  controversy.  In  this 
deed,  it  is  recited  that  Joseph  Brazeau  had  purchased  the  said 
tract  at  the  public  sale  which  had  been  made  after  the  decease 
of  Charl^  Bizette  ;  that  the  said  conveyance  was  made  in  con- 
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flideration  of  the  8um  of  forty  dollars,  which  had  been  paid  by 
the  said  Brazean,  ^^  as  is  evidenced  by  the  receipt  annexed  to 
these  presents,"  which  annexed  receipt  is  as  follows  :  ^^  I,  the 
undersigned,  give  a  full  discharge  of  Mr.  Brazo  of  the  snm 
which  he  owes  to  the  estate  of  the  late  Vizet,  for  a  piece  ol 
land  which  was  sold  to  him  at  pnblfc  sale.  St.  Louis  of  Illi- 
nois, October  12, 1782.     200  livres,  or  $40. 

marie  of 
X 

**Provencherb.'' 

Said  deed  was  recorded  June  18th,  1811.  There  was  also 
offered  in  evidence  a  deed  of  the  said  Joseph  Brazeau,  dated 
June  18,  1811,  to  Auguste  and  Louis  Brazeau,  of  the  land  ia 
controversy,  acknowledged  and  recordecLsame  day  ;  also  a  deed 
dated  August  13, 1818,  recorded  August  15th,  1818,  of  Au- 
guste and  Louis  Brazeau,  to  Angus  L.  Langham,  purporting  to 
convey  the  land  next  south  of  that  in  controversy  in  the  present 
suit.  In  this  deed,  the  land  conveyed  is  bounded  north  by  An- 
gus L.  Langham.  There  was  also  evidence  tending  to  show 
that  Langham  went  upon  the  land  in  the  fall  of  1818,  in  Octo- 
ber or  November,  and  built  a  house  and  made  enclosures  upoB 
it,  and  that  the  land  had  been  claimed  through  him  since  then  to 
the  present  time,  and  that  it  had  been  in  possession  of  some 
one  since  Langham  left  it,  claiming  through  him,  except  for  a 
year  or  two,  say  from  1828  to  1829,  when  it  was  not  known 
whether  any  one  was  upon  the  place  or  not.  The  following  in- 
struction asked  by  defendant,  was  given  by  the  court :  ''  If 
the  jury  believe  from  the  evidence  that  Charles  Bizette  pur- 
chased the  land  in  controversy  at  a  public  sale  of  the  estate  of 
William  Bizette,  on  or  about  February  18th,  1775  ;  that  be- 
fore its  purchase  he  was  married  to  Mary  Papin,  in  pursuance 
of  the  contract  therefor  read  in  evidence  ;  that  after  this  sale, 
and  about  May  26th,  1780,  said  Charles  died,  leaving  the  said 
Mary  his  widow,  and  a  daughter,  Mary  ;  that  afterwards  said 
widow  was  married  to  John  Bte.  Provenchere,  and  the  said 
Mary  to  Louis  Boisse  ;  that  said  Provenchere  was  made  guar- 
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4ian  of  the  chfldBieii  of  Charles  Bizette ;  that  thej  all  after- 
irards  continued  to  live  in  this  yieinitj,  until  their  deaths,  aa 
^yen  in  evidenee  ;  that  as  early  as  1811,  the  said  Provenchere 
and  the  said  Mary,  as  his  wife,  made  a  deed,  conveying  said 
tract  to  Joseph  Braceau,  under  a  claim  by  him  (Braseau)  and 
Emitted  by  said  Provenchere  and  said  Mary,  his  wife,  of  hay- 
ing purchased  it  at  a  public  sale  of  the  estate  of  Charles  Bi- 
-zette,  and  that  said  «Iaim  and  admission  were  inserted  in  said 
deed ;  and.  that  said  deed  was  recorded  in  the  records  of  deeds 
for  the  county  of  St.  Louis,  in  the  same  year;  that  said  Bra- 
seau,  in  the  same  year,  conveyed  said  tract  by  a  deed  of  war- 
ranty unto  Auguste  and  Louis  Brazeau,  and  that  this  deed  wag 
also  put  upon  said  records  in  the  :same  year ;  that  afterwards 
and  as  early  as  1818,  said  Auguste  and  Louis  admitted  in  writ- 
ing that  Angus  L.  Langham  was  the  owner  of  said  tract,  and 
that  said  admission  was  put  upon  said  records  in  the  same  year, 
1818 ;  that  said  Langham,  in  the  same  year,  entered  into  the 
possession  thereof,  and  made  substantial  and  costly  improve- 
tnents  thereon,  and  that  this  tract  has  ever  since  been  possessed 
and  improved  adversely  to  all  others  by  said  Langham  and 
those  claiming  by,  through  or  under  him,  and  that  defendant 
bairns  through  him,  said  Langham,  the  possession  of  the  pc»r- 
tion  thereof  th|it  he  has  in  possession,  then  the  jury  should 
presume  a  good  title  in  the  defendant  of  the  part  of  said  tract 
Sie  is  possessed  of,  and  find  for  the  defendant.'^  To  the  giving 
•of  this  instruction  plaintiffs  excepted.  The  following  instruc- 
tion was  asked  for  by  the  plaintiffs  and  refused  by  the  court: 
^'Although  the  firet  instruction  asked  by  the  defendant  and 
^iven  by  the  court  states  that  the  jury  should,  under  a  state  of 
•case  therein  set  out,  presume  a  good  and  valid  title  in  the  de- 
fendant, yet  this  presumption  is  a  mixed  question  of  law  and 
fact;  the  court  has  decided  in  the  said  instruction  given,  what 
is  conceived  to  be  the  law,  and  it  is  for  the  jury  to  decide  the 
facts  ;  now  if,  with  all  the  testimony  and  circumstances  in  this 
<ase,  as  submitted  to  the  jury,  they  shall  be  of  opinion  that  the 
land  in  dispute  was  not  sold  at  public  sale  in  1782,  after  Cha3« 
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Bisette's  death,  to  Joseph  Brazeau,  and  if  the  proof  ^oes  not? 
satisfy  the  jury  that  Charles  Bizette  or  his  legal  representatives,, 
aonveyed  this  lafid,  and  that  there  was  no  possesision  of  it  tintiL 
in  1818  it  was  taken  possetfsioa  of  by  Langham,  they  are  at  lib- 
erty to  oome  to  a  different  aonclusion  than  the  one  they  are  di- 
rected to  make  by  said  instruction  given  for  defendant,  and  may,, 
under  other  instructions,  find  for  the  plaintiffs^  or  defendant,  as- 
the  proof  may  justify."  To  the  refusal  of  the  eourt  to  give- 
this  instruction  plaintiffs  excepted.  There  were  others  asked 
by  the  plaintiffs  and  refused  by  the  court,  which  it  is  unneces- 
sary to  set  them  forth,  as  all  the  questions  discussed  turn  uponi 
the  giving  ot  the  instruotion  above  set  forth.  The  plaintiffs- 
took  a  nonsuit,  witlv  leave  to  nM)ve  to  set  the  same  aside  ;  and  a. 
motion  to- that  effeet  was  made  and  overruled.  This  suit  was- 
instituted  September,  1853^  and  tlie  trial  was  had  NovembeDt 
27,  1854. 

Wiltiams  and  Morekead^  for  appellants.  1.  Presumptioni 
of  title  cannot  spring  up  in  a  case  like  this.  There  was  no 
deed  and  no- possession  upon  either  of  which  to  base  a  presump- 
tion. For  the  doctrine  of  presuming  title  or  rather  of  presum- 
ing deeds,  the  court  is  referred  tal  Greenl,  Ev.  §  46^,  47,  48  ;: 
1  Cow.  4  Hill's  notes,  355,  note  311.  2.  When  Langham  first 
entered  into  possession  of  this  land>  the  plaint|ffs  were  under 
disabilities  which  coBtinued>  so  that  they  could  not  be  barred  by^ 
the  statute  of  limitations.  If  so,  they  could  not  be  presumedi 
against.  (1  Cow.  &  Hilt,  366  ;  4  J.  J.  Marsh.  &1 6-^27 ;: 
Sumner  v.  Child,  2  Conn.  614-20  ;  11  How.  329.)  Suppose- 
there  had  been  no  possession  of  the  land  until  now,  could  title- 
be  presumed  in  Langham  or  hi«  representatives  ?  If  not,  how^ 
can  it  be  presumed  as  against  those  under  disability?.  The  dis- 
ability to  sue  destroyed  all  presumption  as  to  one  under  it,  andl 
the  title  stands  just  as  if  there  had  been  no  possession.  8. 
The  instriwtion  given  is  wrong  under  any  view  of  the  law.  It. 
professed  to  refer  the  facts  to  the  jury,  while  it  decided  the- 
case  for  the  defendant.  The  refusal  to  tell  the  jury  what  to^ 
ds>y  provided  they  did  not  find  the  facts  as  set  out  in.  the  in.- 
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straction,  is  tantamount  to  shutting  out  the  plaintiffs  altogether. 
Let  all  the  facts  assumed  in  the  instruction  given  be  true  except 
the  long  possession,  and  where  would  be  the  title  ?  Would  the 
facts  assumed  in  the  instruction  have  been  sufficient  to  author- 
ize the  presumption  of  a  perfect  title  in  Langham,  when  he  took 
possession  in  1818  ?  Certainly  not.  How  then  can  such  title 
be  now  presumed,  when  those  against  whom  he  has  been  hold- 
ing have  been  under  disabilities,  created  by  our  statute  of  lim* 
itations  ? 

Todd  8r  Krum^  for  respondent.  1.  The  instruction  given 
was  warranted  upon  the  principles  of  legal  presumptions  and  of 
estoppel.  (1  Greenl.  £v.  §  14  et  seq. ;  1  White  Rec.  15, 16 ; 
10  Mo.  312 ;  17  Mo.  207-360 ;  1  McLean,  69  ;  2  Hawks, 
233.)  At  the  date  of  the  deed  of  Provenchere  and  wife  to 
Brazeau,  (May  4th,  1811,)  Mrs.  Provenchere  was  entitled  to 
one  half  of  the  land  conveyed,  by  virtue  of  the  marriage  con- 
tract with  her  former  husband,  Charles  Bizette,  said  contract 
having  established  a  community  between  the  parties  thereto  as 
to  the  property  in  controversy.  If  the  recital  in  this  deed  be 
tme,  then  Brazeau  became  the  owner  of  said  land  in  1782,  at 
the  public  sale  of  Charles  Bizette's  estate.  That  said  recital  is 
true  is  a  matter  of  legal  presumption  under  the  evidence.  Al- 
thougb  the  report  of  the  judicial  sale  omits  to  show  a  sale  of 
this  property,  this  does  not  disprove  it.  Brazenu  had  nothing 
to  do  with  the  report,  and  should  not  be  prejudiced  by  the 
omission.  Provenchere  had  power,  as  guardian  and  curator  of 
the  children  of  Charles  Bizette,  under  the  approbation  of  a 
proper  officer,  to  sell  real  estate  of  his  wards.  (1  White  Re- 
cop.  16.)  Against  all  the  plaintiffs  the  statute  of  limitations 
had  been  running  for  nearly  twenty  years  before  the  com- 
mencement of  this  suit,  and  during  all  this  time,  as  well  as  for 
more  than  ten  years  before,  the  defendant  and  those  he  claims 
under  had  notorious  possession  of  the  land  in  controversy,  were 
improving  it,  and  claiming  it  as  their  own,  under  deeds  publicly 
recorded  and  under  purchases,  both  ordinary  and  judicial,  and 
without  objection  on  the  part  of  the  plaintiffs  ;  they  should 
therefore  now  be  adjudged  estopped  from  claiming  it. 
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Leokabd,  Judge,  delivered  the  opinion  of  the  court. 

The  substantial  question  here  is,  whether  the  facts  recited  in 
the  instruction  the  court  gave,  constitute,  in  point  of  law,  a 
title  to  so  much  of  the  land  sued  for  as  had  been  in  the  actual 
possession  of  Langham  and  those  claiming  under  him,  since  he 
first  took  possession  in  1818.  The  court  directed  the  jury  that, 
if  the  recited  facts  existed,  <'  thej  should  presume  a  good  and 
valid  title  in  the  defendant,"  and  we  understand  this  to  mean 
that,  from  these  facts,  the  law  raised  a  conclusive  presumption 
of  title,  dispensing  with  any  further  corroborating  circumstan- 
ces, and  forbidding  all  opposing  proof — ^^  presumptio  juris  ei 
dejure^^ — and  not  a  mere  disputable  presumption  of  law,  which, 
although  deduced  by  the  law  itself,  and  declared  to  he  prima 
facie  evidence  of  the  fact,  might  be  met  and  repelled  by  con- 
trary proof.  This  conclusive  presumption,  it  is  said,  is  not  a 
rule  of  inference  from  testimony,  but  a  rule  of  protection 
adopted  by  the  law  as  expedient  and  for  the  general  good, 
attaching  itself  to  the  circumstances,  when  proved,  and  not 
deduced  from  them. 

In  reference  to  the  natural  presumptions  to  be  drawn  by  a 
jury  accordingly  as  their  consciences  may  be  satisfied  of  the 
fact,  we  remark  that  juries  are  frequently  advised  to  presume 
conveyances,  although  at  the  same  time  left  free  to  act  accord- 
ing to  their  own  convictions  of  the  truth  (1  Greenl.  Ev.  sees. 
46-48);  and  it  might,  perhaps,  be  insisted  here,  that  this  is 
the  extent  to  which  the  present  instruction  goes,  amounting  only 
.  to  advice ;  but  it  has  been  otherwise  argued  before  us,  and  we 
suppose  was  not  so  understood  in  the  court  where  it  was  given. 

The  title  admitted  to  have  been  originally  (in  1782)  in  the 
ancestor  of  the  plaiLtifis,  must  be  considered  as  still  in  her  and 
her  descendants,  unless  it  has  been  divested  in  some  lawful 
way.  The  court,  when  the  cause  was  tried,  declared  that  the 
facts  stated  in  the  instruction  had  that  efi'ect,  and  this  must  pro- 
ceed either  upon  the  ground  of  an  estoppel  or  of  a  legal  pre- 
sumption, conclusive  against  the  other  pacty  of  some  lawful 
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transfer  of  the  title  on  his  part,  by  which  he  is  concluded,  no 
matter  how  the  fact  may,  in  truth,  have  been. 

In  reference  to  the  estoppel,  we  shall  only  remark  that  we  do 
not  think  the  omission  of  these  parties,  since  1811,  to  claim  the 
lot,  estops  them  from  now  exercising  their  original  rights,  even 
admitting  that  a  conveyance  was  then  made  and  put  upon  the 
record  by  the  mother  and  former  guardian  transferring  the  lot 
to  another,  upon  the  alleged  ground  stated  in  the  deed  of  a  pre- 
Tious  official  sale,  made  in  1782  ;  and  that,  in  1818,  those 
claiming  under  this  conveyance  took  possession  of  the  lot  and 
hare  since  made  costly  improvements  upon  it,  the  plaintiffs  and 
their  ancestors  residing  all  the  time  in  the  neighborhood.  What 
effect  all  these  circumstances  ought  to  have  with  a  jury  in  rais- 
ing a  presumption  that  the  former  owners  have  in  some  lawful 
way  parted  with  their  title,  is  another  question ;  but  no  court, 
we  think,  has  ever  yet  ventured  to  declare  that  what  is  here  re- 
lied upon  would  amount  to  an  estoppel,  and  we  are  not  bold 
enough  to  do  so. 

We  remark  that  the  advice  given  to  juries,  to  presume  con- 
veyances between  private  individuals  in  England,  as  stated  by 
Tindall,  Chief  Justice,  in  Doe  v.  Cooke,  6  Bing.  179,  is  con- 
fined to  cases  "  where  a  title  has  been  shown  by  the  party  who 
calls  for  the  presumption,  good  in  substance,  but  wanting  in 
some  collateral  matter  necessary  to  make  it  complete  in  point  of 
form.'*  The  advice,  to  presume  conveyances  from  trustees  to 
the  lawful  owners,  reconveyances  of  satisfied  mortgages  and 
conveyances  from  old  to  new  trustees,  are  instances  of  the  ap- 
plication of  the  rule  in  England.  The  American  cases,  how- 
ever, have,  no  doubt,  gone  beyond  this,  and  advised  juries  to 
presume  conveyances  in  cases  where,  from  long  acquiescence  on 
the  part  of  the  original  owners  in  the  adverse  enjoyment  of  the 
property  by  others,  connected  with  other  corroborating  circum- 
stances, it  is  fair  to  presume,  in  point  of  fact,  that  their 
possession  had  a  legal  commencement.  (Sumner  v.  Child, 
a  Conn.  628  ;  Clark  v.  Fanee,  4  Pick.  245 ;  Farrar  v.  Mer- 
rill,  1  Greenl.  (Maine)  17  ;  White  v.  Loring,  24  Pick.  322.) 
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These,  however,  are  generally  mere  natural  presumptions- 
inferences  oE  fact,  that  a  legal  conveyance  has  been  made,  to  be 
drawn  by  the  jury,  without  the  production  of  the  instrument  or 
any  direct  proof  of  its  existence,  from  the  facts  and  circum- 
stances that  the  law  allows  to  be  given  in  evidence  for  that 
purpose,  and  which,  if  satisfactory  to  their  consciences,  is  a 
sufficient  warrant  in  law  for  their  finding  accordingly.  And  in 
all  such  cases,  it  is  obviously  first  a  question  for  the  court 
whether  the  circumstances  offered  in  evidence  are  sufficient,  in 
point  of  law,  to  submit  the  question  as  a  matter  of  fact  to  the 
jury,  and  afterwards  for  the  jury  to  determine  whether  they  are 
sufficient  to  satisfy  them  of  the  fact  to  be  inferred.  We  remark 
also,  that  the  circumstances  may  be  such  that  the  law  will  de- 
duce from  them  a  presumption  of  right  in  the  possessor,  either 
conclusive  or  only  prima  facie^  to  prevail  until  overcome  by 
contrary  proof. 

The  present  instruction,  going  the  length  of  declaring  that,  if 
the  facts  there  specified  are  true,  the  jury  ought,  from  these 
facts  alone,  without  reference  to  any  thing  else,  to  find  a  valid 
title  in  the  defendants,  we  all  think  is  erroneous,  and  that,  for 
this  reason,  the  judgment  must  be  reversed. 

We  have  already  stated  that,  these  facts  do  not  conclude  the 
plaintiffs,  by  way  of  estoppel,  from  exercising  their  original 
rights,  nor  furnish  a  conclusive  presumption  of  the  transfer 
of  their  rights  in  some  way  or  other  to  the  defendants. 
The  title  here  relied  upon  by  the  defendants,  originated,  it  is 
said,  in  1782,  in  an  official  sale  of  the  property  of  the  father's 
succession  ;  but  it  is  remarked  that  no  actual  possession  ap- 
pears to  have  been  taken  under  the  purchase  until  at  least  as 
late  as  1818  ;  and  it  may  also  be  assumed,  for  the  present  pur- 
pose, that  this  possession  did  not  confer  a  title  by  the  statute 
of  limitations,  on  account  of  the  disabilities  of  the  original 
owners.  Mere  possession,  unaccompanied  by  other  circum- 
stances, can  not  afford  a  conclusive  presumption  of  title,  unless, 
continued  for  the  length  of  time  and  under  the  circumstances 
prescribed  by  the  statute  of  limitations,  (when  it  has  that  effect 
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by  mere  force  of  the  statute,  as  a  conclusive  presumption,  de- 
clared by  the  legislature,)  although,  when  connected  with  other 
circumstances,  it  may  justify  a  jury  in  presuming  a  conveyance, 
or  the  court  in  deducing  a  legal  presumption  of  the  transfer  of 
the  right,  according  to  the  character  and  weight  of  these  cir- 
cumstances. In  the  present  case  the  material  fact,  beside  ^^  the 
long  continued  possession, "  is  the  alleged  sale  made  or  com- 
pleted by  the  guardian  of  the  ancestor  about  1782,  and  the  pay- 
ment at  that  time  of  the  purchase  money,  evidenced  by  the  re- 
ceipt recited  in  the  deed  of  1811 ;  and  if  this  fact  were  estab- 
lished, ic  might  then  be  proper  to  advise  a  jury  to  presume  a 
conveyance  of  the  title,  from  any  proper  party,  pursuant  to 
and  in  confirmation  of  the  sale,  even  against  married  women ; 
or  the  court,  it  may  be,  would  be  warranted  in  deducing  a  legal 
presumption  of  some  transaction,  suflScient  to  pass  the  formal 
title*  Here,  however,  the  fact  of  sale  is  not  one  of  the  facts 
from  which  the  presumption  of  title  is  drawn  ;  that  matter  is 
not  submitted  by  the  instruction  to  the  jury.  We  are,  however, 
not  to  be  understood  as  saying  that  the  fact  of  sale  could  not 
be  inferred  by  a  jury,  from  the  circumstances  in  the  case,  or, 
indeed,  that  it  ought  not  to  have  been  presumed,  if,  as  is  in- 
sisted, the  receipt  was  executed  at  the  time  of  the  transaction  ; 
but  all  we  now  declare  is,  that  the  facts  stated  in  the  instruc- 
tion do  not  afiTord  a  conclusive  presumption  of  title  ;  so  that  it 
was  the  duty  of  the  jury,  if  they  found  these  facts  to  exist,  so 
to  pronounce. 

The  judgment  is  reversed,  and  the  cause  remanded,  all  the 
judges  concurring. 


Taylor  Appellant,  v.  City  of  Cabokdslet,  Respondent. 

1.  The  tmstees  of  the  town  of  Carondelet  were  empowered,  by  the  act  of 
February  6,  1839,  (Seed.  Acta,  p.  210,)  to  grant  leases  of  the  land  belong, 
ing  to  the  corporation,  and  were  clothed  with  "  all  the  power  and  authority 
DecesaarjT  to  carry  into  effect  the  objects  of  the  act,  and  to  do  all  acts  that 
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might  be  proper  for  that  purpose  j"  held,  that  under  this  act  the  truitees  of 
the  town  might,  in  accordance  with  a  town  ordinance  to  that  effect,  make 
leases  containing  a  clause  of  forfeiture  for  nonpayment  of  rent  reserved,  and 
that  such  forfeiture,  when  declared  in  proper  form,  could  not  be  relieved 
against,  although  no  demand  of  rent  had  been  previously  made.  The  cor- 
poration, in  its  political  capacity,  having  required  the  insertion  in  the  lease 
of  the  clause  of  forfeiture,  it  is  as  though  it  had  been  done  by  the  legisla- 
ture.   (Leonard,  J.,  dissenting.) 

•Appeal  from  St.  Louis  Land  Court. 

The  incorporated  town  of  Carondelet  was  proprietor  of  a  large 
tract  of  land,  consisting  of  several  thousand  acres,  granted  to 
the  inhabitants  as  a  common  in  Spanish  times,  and  confirmed  to 
them  by  the  United  States.  The  general  assembly  of  this  state 
by  act  of  February  6,  1839,  (Sess.  Acts,  p.  210,)  empowered 
the  trustees  of  the  town  to  grant  leases  of  this  land,  renewable 
forever,  reserving  rents.  The  board  of  trustees  was  by  this  act 
clothed  with  **  all  the  power  and  authority  necessary  to  carry 
into  effect  the  objects  of  the  act,  and  to  do  all  acts  that  might 
be  proper  for  that  purpose."  On  the  12th  day  of  January, 
1845,  the  trustees  of  Carondelet  passed  town  ordinance  No. 
78,  directing  a  sale  of  lots  in  survey  No.  3,  and  that  the  pur- 
chaser should  pay  two  per  cent,  on  the  amount  bid,  as  an  an- 
nual rent  for  ninety- nine  years,  and  four  per  cent,  forever 
afterwards.  The  fifth  and  sixth  sections  of  this  ordinance  are 
as  follows:  **  Sec,  5.  The  leases  shall  contain  a  provision  to 
the  following  effect,  viz :  That,  should  the  rent  reserved  as 
aforesaid,  or  any  part  thereof,  on  any  lease,  remain  unpaid 
for  six  months  after  the  same  shall  become  due,  the  board  of 
trustees  may,  by  resolution,  declare  such  lease  terminated  and 
void,  and  the  same  shall  expire  and  be  determined  from  that 
day."  *'  Sec.  6.  The  leases  provided  for  in  this  ordinance  are 
to  contain  all  the  conditions  and  provisions  which  the  board  of 
trustees  may  think  necessary,  to  secure  the  rent  as  aforesaid." 
Under  this  ordinance,  the  trustees  leased  to  one  Burnet  lot 
72,  in  survey  3,  containing  about  ten  acres,  at  the  yearly  rent 
of  four  dollars  and  ninety-nine  cents,  payable  on  the  4th  of 
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April.  This  lease  expressly  referred  to  the  town  ordinances, 
and  contained  the  following  clause :  ^'  And  it  is  further  coye- 
manted  and  agreed  by  and  between  the  parties  aforesaid,  that 
if  at  any  time  the  rent  aforesaid  for  six  whole  months  shall  be 
in  arrear  and  unpaid,  the  said  parties  of  the  first  part,  or  their 
successors  in  office,  may  terminate  this  lease  by  order  or  reso- 
lution,  to  be  entered  on  record  among  the  acts  and  proceedings 
of  the  said  board,  and  may  enter  and  take  possession  of  the 
demised  premises,  free  from  any  claim  of  the  delinquent  les« 
see,  his  executors,  administrators  or  assigns.^'  On  the  15th  of 
March,  1849,  Bennet  acquired  the  leasehold  interest  by  mesne 
assignments  under  Burnet.  On  the  8th  May,  1852,  Bennet 
conveyed  an  undivided  moiety -to  Camden.  Neither  Burnet  nor 
any  claiming  under  him  ever  made  any  improvements  on  the 
lot,  nor  did  they  even  take  actual  possession ;  it  lay  wholly  un- 
enclosed and  unoccupied.  In  1851,  the  town  of  Oarondelet 
was  erected  into  a  city,  with  enlarged  limits,  embracing  the 
leased  premises.  The  powers  of  the  old  town  trustees  were 
vested  in  the  new  city  council.  The  rent  under  the  lease  for 
the  years  1850  and  '51,  was  wholly  unpaid.  On  the  10th 
July,  1852,  the  city  council  terminated  the  lease  by  resolution, 
in  proper  form.  In  the  fall  of  1852,  Bennet  and  Camden  ap- 
plied to  the  city  council  to  repeal  the  resolution,  making,  at  the 
same  time,  a  tender  of  the  said  rent,  taxes  with  interest,  and 
eosts.  The  application  was  denied  by  the  council.  In  this 
state  of  things,  on  the  17th  day  of  January,  1853,  and  on  the 
2d  March,  1853,  Taylor,  the  plaintiff,  became  the  purchaser  of 
Rennet's  and  Camden's  interest.  He  then  commenced  an  ac- 
tion by  petition  in  St.  Louis  Land  Court,  praying  that  the  said 
resolution  of  forfeiture  may  be  rescinded  and  annulled  on  the 
terms  of  his  paying  the  back  rents  with  interest  and  costs. 
The  court  below,  upon  the  foregoing  facts  appearing  on  the 
trial,  refused  relief  and  dismissed  the  petition.  The  plaintiff 
has  brought  the  case  here  by  appeal. 

Meber  and  Carroll^  for  appellant.     1.  The  indenture  execu- 
ted to  Burnet  is  a  lease,  and  established  the  relation  of  landlord 
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and  tenant^  with  all  the  incidental  rights  and  duties  ;  it  was  not 
a  sale.  See  Sess.  Acts,  1839,  p.  210  ;  Ordinance  78  (of  Ca- 
rondelet).  2,  The  plaintiff  is  entitled  to  the  relief  prayed, 
upon  the  well  settled  doctrine  that  courts  of  equity  will  relieye 
a  tenant  who  has  forfeited  his  estate  by  the  nonpayment  of  rent 
at  the  appointed  time.  (2  Sto.  £q.  p.  545 ;  2  Piatt  on  Leases, 
475,477;  Comyn's  Land.  &  Ten.,  4  vol.  Law  Lib.  p.  322; 
2  White's  Lead.  Cas.  in  Equity,  70  Law  Lib.,  458  ;  Tlatt  on 
Con.  253  ;  Wadman  v.  Colcraft,  10  Ves.  67 ;  Sanders  v. 
Pope,  12  Ves.  289 ;  Bowser  v.  Colley,  1  Hare,  126.)  This 
relief  is  not  granted  on  the  ground  of  mistake,  fraud  or  acci- 
dent, but  upon  the  broad  equity  that  the  tenant  shall  not  suffer 
when  he  is  willing  and  able  to  inake  the  landlord  whole.  (2 
Sto.  Eq.  p.  654  ;  also  18  Ves.  58.)  3.  The  plaintiff  then  is 
entitled  to  relief  unless  his  situation  is  different  from  that  of 
ordinary  tenants.  The  inhabitants  of  Carondelet  were  the  ab- 
solute owners  of  their  common.  (Act  of  Cong.  January  27, 
1831.)  The  act  of  February  6, 1839,  merely  gave  the  power 
to  lease,  and  did  not  prescribe  the  form  of  the  leases.  When 
the  leases  were  made,  their  incidents  and  the  rights  of  lessor 
and  lessee  were  determinable  by  the  nature  of  the  contract  and 
the  general  law  of  the  land.  The  ordinances  of  Carondelet 
can  not,  in  any  just  sense,  be  considered  as  statutes,  having 
the  power  to  impose  forfeiture.  They  are  no  more  than  the 
powers  of  attorney  of  the  inhabitants  authorizing  certain  agents 
to  lease  lands  belonging  to  them.  The  corporation,  in  leasing 
its  land,  is  acting  in  a  private  proprietary  character,  and  not  in 
a  public  municipal  capacity.  See  Major,  &c.,  v,  Bailey,  2 
Denio,  433 ;  Grant  on  Corp.  129. )  4.  The  corporation  had  no 
power  to  declare  forfeitures  without  a  legislative  grant,  given 
in  express  terms,  or  by  necessary  implication.  (Cotter  v. 
Doty,  5  Ohio,  393.)  The  power  reserved  in  the  fifth  section  o£ 
the  ordinance,  and  inserted  in  the  lease,  is  substantially  noth- 
ing more  than  the  common  clause  or  proviso  inserted  in  leases 
from  time  immemorial.  5.  The  effect  of  the  proviso  of  for- 
feiture for  nonpayment  of  rent  is  the  same,  whether  the  lease 
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is  declared  void  or  the  landlord  has  simply  the  right  of  re-entrj. 
(1  Hare,  109  ;  2  Piatt  on  Leases,  827  ;  4  Cruise,  73,  notes.) 
6.  The  primary  object  of  the  clause  of  forfeiture  was  to  enforce 
the  payment  of  rent,  not  to  terminate  the  contract.  7.  A  de- 
mand of  rent  was  necessary.  (12  Ohio,  212  ;  17  Peti  267  ; 
1  How.  216-17.)  Although  the  king  may  not  be  bound  to 
make  demand  of  rent,  corporations  cannot  claim  that  privilege. 
(Knight's  case,  5  Coke,  57.) 

R.  M.  Ficldj  for  respondent.  No  demand  of  the  rent  was 
necessary  before  terminating  the  lease  by  resolution  of  the 
council.  The  old  rule  of  the  common  law  undoubtedly  was, 
that  to  enable  the  lessor  to  take  advantage  of  a  clause  of  re* 
entry  for  the  nonpayment  of  rent,  he  must,  on  the  day  when 
the  rent  becomes  payable,  and  at  the  uttermost  convenient  time 
before  sunset  of  that  day,  make  a  formal  demand  of  the  rent 
at  the  most  public  place  on  the  demised  premises.  (Co.  Litt* 
201.  1  Saund.  287,  note.)  It  is  conceived  that  in  no  ca^e 
would  this  rule  be  adopted  by  the  courts  here,  where  the  de- 
mised premises  were  actually  vacant  and  unoccupied.  •  But, 
however  it  might  be  in  respect  to  individuals,  the  rule,  it  is  be- 
lieved, never  had  any  application  to  leases  by  the  oflBcers  of 
public  municipal  corporations,  who  are  exercising  the  adminis- 
trative powers  of  the  government.  Coke  says  that  when  the 
king  makes  a  lease  rendering  rent,  the  place  of  payment  is  not 
the  land,  but  the  exchequer.  (Co.  Litt.  ubi  supra.)  All 
cities  and  incorporated  towns  have  public  offices,  at  which  the 
dues  of  the  corporation  are  payable.  2.  The  plaintiff  is  enti- 
tled to  no  relief  in  equity.  The  general  rule  that  equity  will 
interfere  and  relieve  against  a  forfeiture  incurred  by  the  non- 
payment of  rent,  on  the  ground  of  accident  or  mistake,  is  ad- 
mitted. See  2  Piatt  on  Leases  ;  2  Sto.  Eq.  506.  Some  of  the 
cases  go  so  far  as  to  say  that  equity  will  relieve  where  the  non- 
payment is  wilful ;  but  it  is  believed  that  the  general  doctrine 
is  that  there  should  be  some  circumstance  of  accident,  mistake 
or  peculiar  hardship  to  justify  the  action  of  the  court.  (Liv- 
ingston Y.  Tompkins,  4  Johns.  Oh.  447 ;  Baxter  v.  Lansingi 
8— VOL.  xxn. 
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T  Paige,  359  ;  Newman  v.  Rogers,  4  Bro.  C.  C.  393  ;  Hill  v. 
Barclay,  18  Ves,  60.)  There  is  no  circumstance  of  accident 
or  hardship  in  this  case.  Besides,  it  is  a  settled  rule,  that  no 
forfeiture  incurred  nnder  the  provisions  of  a  public  law  can  be 
relieved  against  in  equity.  (Peachy  v.  Somerset,  1  Strange, 
447  ;  Gorman  v.  Low,  2  Edward  Ch.  R.  824.)  If  the  legisla- 
ture had  itself  prescribei  the  terms  of  the  leases,  and  when  a 
forfeiture  should  be  incurred,  it  would  hardly  have  been  con- 
tended by  the  plaintiff  that  the  court  could  relieve  in  the  face 
of  an  express  statute.  Substantially,  however,  that  is  the  case 
now  before  the  court.  The  legislature  gave  to  the  trustees  of 
the  town  power  to  make  leases  and  to  expend  the  rents  for  mu- 
nicipal purposes  ;  and  *'  all  the  authority  necessary  to  carry 
into  effect  the  power  granted^  and  to  do  all  acts  that  might 
be  proper  for  that  purpose.  *^  It  will  not  be  pretended  that 
the  fifth  section  of  the  ordinance  passed  by  the  trustees  was  not 
proper  to  effectuate  the  purposes  of  the  act,  pr  beyond  the  au- 
thority delegated  by  the  legislature.  This  section,  then,  has 
all  the  force  of  a  statute. 

Upon  tho  same  principle,  courts  refuse  to  relieve  against 
forfeitures  incurred  by  the  nonpayment  of  public  dues.  The 
principle  has  be  jn  applied  to  private  corporation,  where  the  ob- 
ject is  of  a  public  nature.  The  case  of  Sparks  v.  Liverpool 
Waterworks  Co.  13  Ves.  434,  is  strikingly  in  point. 

Scott,  Judge  delivered  the  opinion  of  the  court. 

In  considering  the  question  presented  by  this  record,  we  must 
bear  in  mind  that  the  respondent,  the  city  of  Garondelet,  is  a 
public  municipal  corporation.  The  power  of  the  general  as- 
sembly of  this  state  to  create  such  bodies  is  unquestioned,  and 
the  expediency  of  its  exercise  is  admitted  on  all  hands.  The 
corporations  thus  established,  have,  within  the  sphere  of  their 
delegated  powers,  as  absolute  control  as  the  general  assembly 
would  have,  did  it  retain  the  delegated  powers,  and  exercise 
them  by  its  own  laws*    The  act  of  the  6lh  February,  1839^ 
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^  empowered  the  trustees  of  the  town  of  Carondelet  and  their  suc- 
cessors, to  grant  leases  of  their  coinraons,  and  they  were  en- 
dowed with  the  power  and  authority  necessary  to  carry  into 
effect  the  object  of  the  act.  This  delegation  of  power  substi- 
tuted the  trustees  of  the  town  of  Carondelet  for  the  general  as- 
sembly, and,  to  the  extent  of  the  power  delegated,  vested  them 
with  the  right  to  exercise  that  authority  as  effectually  as  it  might 
have  been  exerted  by  the  legislative  power  of  the  state.  Prior 
to  the  execution,  by  the  trustees  of  the  town,  of  the  lease  of 
the  commons  which  gave  rise  to  this  controversy,  an  ordinance 
was  passed  dated  the  12th  day  of  January,  1845,  which  con- 
tained this  requirement :  "  The  leases  shall  contain  a  piovision 
to  the  following  effect,  viz  :  "That,  should  ths  rent  reserved  as 
aforesaid,  or  any  part  thereof,  on  any  lease,  remain  unpaid  for 
six  months  after  the  same  shall  become  due,  the  board  of  trus- 
tees may,  by  resolution,  declare  such  le^ise  terminated  and 
void,  and  the  same  shall  expire  and  be  determined  from  that 
day."  The  lease  in  controversy  was  made  in  pursuance  to  the 
terms  of  this  ordinance.  The  corporation,  in  its  political  capa- 
city, having  required  the  insertion  of  the  clause  of  forfeiture,  it 
is  as  though  it  had  been  done  by  the  legislature.  Had  the  board 
of  trustees,  of  their  mere  volition,  leased  their  lands  as  any 
other  proprietor  might  have  done  in  the  exercise  of  his  owner- 
ship, the  principle  on  which  the  plaintiff  seeks  relief  might  ob- 
tain. In  such  case,  there  might  be  no  difference  between  the 
corporation  and  any  private  individual,  and  courts  might  exer- 
cise their  equitable  jurisdiction  in  suitable  cases,  in  relieving 
against  forfeitures  as  freely  against  the  one  as  the  othe^.  The 
corporation  having  legislative  power  over  the  subject,  the  inser- 
tion of  the  clause  of  forfeiture,  deriving  its  existence  from  le- 
gislation, is  no  violation  of  the  law  of  the  land,  though  it  may 
be  absolute  ;  for  it  is  a  principle,  that  a  clause  of  forfeiture  in  a 
law  is  to  be  construed  differently  from  a  similar  clause  in  a 
contract  or  engagement  between  individuals.  A  legislature 
can  impose  it  as  a  punishment,  but  individuals  can  only  make 
in  a  matter  of  contract.     (3  Howard,  11)    From  the  view  we 
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take  of  the  subject,  the  clause  of  forfeiture  was  as  binding 
on  the  lessee  as  though  it  had  been  enacted  bj  the  general  as- 
sembly. The  legislature  delegated  its  judicial  powers  over  the 
matter  to  the  corporation,  and  the  corporation,  within  the  sphere 
of  its  delegated  power,  could  act  as  authoritatively  in  relation 
to  it  as  the  legislature.  The  law-making  power,  in  fact,  made 
the  board  of  trustees  a  miniature  general  gssembly,  and  gave 
their  ordinances,  on  this  subject,  the  force  of  laws  passed  by 
the  legislature  of  the  state.  In  giving  the  corporation  legisla- 
tive powers  on  the  subject  of  leases,  the  general  assembly  must 
have  necessarily  intended  that  its  ordinances  should  operate  as 
laws  and  not  as  contracts.  The  state  of  things  presented  by 
this  record,  shows  the  necessity  for  the  power  exercised  by  the 
corporation.  If  the  common- law  requisites  to  enforce  a  for- 
feiture were  made  necessary,  no  body  would  collect  the  rents 
for  them.  The  amount  due  from  each  would  be  so  small,  and 
the  tenants  so  numerous,  that  the  rents  would  not  defray  the 
expenses  of  ogencies.  The  principle  that  a  corporation  can  not 
impose  a  forfeiture  without  express  authority  in  its  charter  for 
that  purpose,  does  not  affect  this  controversy.  Such  principle 
seems  only  applicable  to  by-laws  creating  offences.  Such  by- 
laws, without  the  sanction  of  usage,  or  of  an  act  of  the  legis- 
lature, can  not  create  a  forfeiture,  to  be  levied  by  distress  or 
sale  of  goods  for  their  violation.  (Kirk  v.  Nowil,  1  T.  R. 
118  ;  Adley  v.  Reeves,  2  M.  &  Sel.  60.)  They  may  impose 
a  forfeiture  for  a  violation  of  a  by-law,  but  it  can  only  be 
collected  by  an  action  of  debt,  unless  the  distress  and  sale 
are  given.  (Clark  v.  Tacket,  2  Ventris,  183.)  This  is  the 
meaning  of  the  saying,  that  a  corporation  can  not  impose  a  for- 
feiture without  express  authority. 

Judge  Ryland  concurring,  the  judgment  will  be  aflBrmed. 

Leonard,  J.  I  do  not  concur  in  the  opinion  of  the  majority 
of  the  court.  Here  is  a  lease  reserving  a  money  rent,  the  pay- 
ment of  which  the  parties  have  secured  by  a  provision  in  it  to 
the  effect  that  the  lease  shall  cease  upon  the  rents  being  six 
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months  in  arrears,  accompanied  by  a  formal  resolution  of  the  : 
board  declaring  the  forfeiture  ;  and  the  present  application  is 
for  relief  against  this  forfeiture. 

.  Penalties  are  a  common  expedient,  resorted  to  everywhere, 
to  secure  the  performance  of  contracts,  and  are  found  annexed 
both  to  obligations  for  the  payment  of  money,  and  also  to  ob- 
ligations for  the  doing  or  forbearing  of  other  acts.  And  it 
would  seem  that,  in  all  civilized  communities,  it  has  been  found 
necessary  to  lodge  in  some  tribunal  a  power  to  mitigate  them  . 
and  reduce  them  to  the  actual  or  probable  amount  of  the  dam- 
age the  party  has  sustained.  (1  Bell's  Com.  Laws  of  Scot- 
land, 656  ;  1  Pothier  on  Oblig.  by  Evans,  345.)  In  English 
jurisprudence  this  relief  is  afforded  in  equity,  and  the  ground 
upon  which  it  is  there  placed  is,  in  the  language  of  the  chan- 
cellor, in  Peachy  v.  Duke  of  Somerset,  (1  Strange,  447,  and 
2  White's  Lead.  Cases  in  Equity,  448,)  '*  from  the  original 
intent  of  the  case,  where  the  penalty  is  designed  only  to  secure 
the  money,  and  the  court  gives  all  that  the  party  expected  or 
desired."  Accordingly,  from  an  early  period,  equity  relieved 
at  any  indefinite  time  against  forfeitures  incurred  by  the  non- 
payment of  rent,  upon 'the  payment  of  principal,  interest  and 
costs,  and  this  equity  was  recognized  and  regulated  by  thd 
English  legislature  in  the  4  Geo.  ch.  28,  and  also  by  our  own 
legislature,  in  a  similar  provision,  to  be  found  in  the  20th  sec- 
tion of  the  act  concerning  **  Landlord  and  Tenant."  To  enti- 
tle the  tenant  to  relief,  he  is  not  bound  to  account  for  his  omis- 
sion to  pay  at  the  appointed  time,  nor  is  he  required  to  show 
any  equitable  circumstance  giving  him  a  title  to  the  interfer- 
ence of  the  court,  and  we  therefore  can  not  withhold  the  relief 
here  unless  the  present  can  be  distinguished  from  ordinary 
cases  of  this  kind. 

It  is  to  be  remarked  that  the  principle  on  this  subject,  appli- 
cable to  cases  of  contract  between  party  and  party,  is  not  ap- 
plicable to  penalties  and  forfeitures  given  by  the  statute  or  to 
conditions  in  law,  and  in  the  early  case  of  Peachy  against  the 
Duke  of  Somerset,  already  referred  to,  the  chancellor  remarked 
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that ''  cases  of  ofrreemeni  and  conditions  of  the  party  and  of 
the  taw  are  certainly  to  be  distinguisteJ,"  and  on  this  ground 
he  denied  relief  to  a  copy-holder,  wlo  had  incurred  a  forfeiture 
of  his  copy-hold  by  making  leases,  Ac,  contrary  to  the  custom 
of  the  manor.  When  the  legislature  inflict  a  forfeiture  as  a 
penalty,  on  account  of  the  performance  or  omission  of  an  act, 
those  who  administer  the  law  can  not  relieve  against  it,  unless 
there  be  peculiar  circumstances  attending  the  particular  trans- 
action that  furnish  equitable  grounds  for  relief,  (Keating  v. 
Sparrow,  1  Ball  &  Beatty,  36^) ;  and  it  is  supposed  that  the 
present  forfeiture  is  of  that  character,  and  so  not  subject  to 
equitable  interference.  The  landlord  here  is  a  municipal  cor- 
poration, expressly  authorized  by  statute  to  grant  leases  o-f 
their  lands,  renewable  forever  ;  and  having  by  an  ordinance 
provided  that,  in  all  leases  to  be  granted,  a  clause  should  be 
inserted  to  the  efTect  that,  if  the  rent  should  be  in  arrear  for 
six  m-onths,  the  board  of  trustees  should  have  power  to  declare 
the  lease  terminated,  and  that  the  same  should  cease  from  that 
time  ;  and  this  clause  having  been  put  into  the  present  lease  as 
part  of  the  contract,  it  is  supposed  .that  the  forfeiture  is  a  pen- 
alty inflicted  by  laWy  and  not  hy  contract;  in  other  words,  that 
the  provision  binds  the  lessee  by  its  own  force  as  an  ordinance 
and  not  as  one  of  the  terms  of  ttie  bargain.  Certainly  I  do 
not  so  view  the  matter.  It  could  not,  I  think,  be  insisted  that 
this  provision  in  the  ordinance  would  have  aff'ected  the  tenant  if 
it  had  been  wholly  omitted  from  the  contract ;  and  yet,  it  must 
have  been  equally  obligatory  in  that  case  as  in  the  present,  if 
the  position  here  suggested  is  to  be  maintained.  No  doubt  it 
was  competent  for  the  legislature  to  provide  that,  in  all  leases 
to  be  granted  by  the  corporation,  if  the  rent  remained  unpaid, 
the  corporation  might  terminate  the  lease  by  a  resolution  to  that 
eff^ect,  entered  upon  their  minutes  ;  nor  is  it  doubted  but  that 
such  a  law  would  have  excluded  the  tenants  from  the  relief  to 
which  they  would  otherwise  have  been  entitled.  This  is  sub- 
stantially the  provision  in  reference  to  the  leases  of  the  St. 
Louis  commons,  and  such,  it  is  believed,  is  the  construction 
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given  to  it.  (St.  Louis  Commons,  Act  18th  March,  1885.) 
But  the  legislature  have  not  so  provided  as  to  the  Garondelet 
commons  ;  and,  although  there  was  no  reason  for  making  the 
distiqction,  and,  in  all  probability,  the  discinction  made  was 
accidental  and  not  intentional,  jet  we  can  not  disregard  it  and 
treat  these  leases  as  it  would  have  been  our  duty  to  have 
treated  them,  if  the  effect  of  the  nonpayment  of  the  rent  had 
been  declared  by  the  legislature,  instead  of  by  the  corporation. 
In  the  St.  Louis  cases,  the  nullity  insisted  upon  is  declared  by 
the  law  of  the  land  ;  in  the  Garondelet  leases  it  is  the  ordinance 
of  a  municipal  corporation  that  is  to  produce  the  result ;  and  the 
Tice  of  the  argument,  I  think,  is  in  supposing  that  the  legisla- 
ture, in  the  grant  of  the  power  to  make  leases,  included  any 
political  power  to  change  the  laws  of  property.  The  whole  mat- 
ter, it  seems  to  me,  may  be  stated  in  a  few  words.  The  cor- 
poration, in  the  exercise  of  their  power  to  grant  leases,  have, 
in  order  to  secure  a  punctual  payment  of  the  rent,  contracted 
with  the  tenants  for  a  forfeiture  in  case  of  nonpayment ;  and 
this,  forfeiture  is  subject  to  the  general  law  of  the  land,  for  the 
obvious  reason  that  it  has  not  been  otherwise  provided  by  stat- 
ute, nor  have  the  legislature  given  tlie  corporation  any  political 
authority  to  inflict  it  as  a  penalty.  I  am  therefore  for  apply- 
ing to  this  lease  the  same  remedies  that  are  applicable  to  all 
others  under  the  general  law. 


AuBUCHON  «/  a/.,  Appellants,  v.  Murphy  et  al.y  Respondents. 

1.  A  certified  copy  from  the  record  of  a  memrrandum  of  sale,  not  a  Spanish 
archive,  executed  December  26,  1786,  and  not  recorded  before  the  year 
1811,  may,  under  the  "act  concerning  evidence,"  (R.  C.  1845,  p.  469, 
470,)  be  read  in  evidence  only  upon  proof  of  such  facts  and  circumstances 
as,  log^lber  with  the  certificate  of  ackno^%-Iedgment  or  proof,  will  satisfy 
the  court  that  the  person  who  executed  the  instrument  is  the  person  therein 
named  as  grantor. 
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•Appeal  from  St.  Lovis  Couri  of  Common  Pleas. 

Thi8  is  an  action  in  the  nature  of  an  action  of  ejectment,  by 
plaintiffs,  Aubuchon  and  VaI16  dit  L'Anglais,  to  recover  an  un- 
divided portion  of  a  tract  of  three  by  forty  arpens,  in  the 
Grand  prairie  common  field  of  St.  Louis.  The  plaintiffs  claim 
title  under  the  widow  Uebert,  to  whose  representatives  it  is 
alleged  the  said  tract  was  coofirmed ;  L'Anglais  claiming  an 
undivided  one- tenth  of  said  tract  by  descent  from  her,  and 
Aubuchon,  the  other  plaintiff,  an  undivided  one- fifth  of  the 
same,  as  having  purchased  the  said  interest  from  other  heirs  of 
the  said  widow  Hebert.  The  defendants  denied  plaintiffs'  right 
of  possession  or  title,  set  up  title  in  themselves,  and  state  that 
the  most  southern  one  of  the  three  by  fortj  arpens  had  been 
conveyed  by  widow  Hebert  to  Labuxiere  in  1777,  and  that  the 
two  northern  ones  had  been  sold  at  the  church  door  before 
December,  1786,  by  Charles  Sanguinet,  as  testamentary  exec- 
utor of  widow  Hebert.  Defendants  claim  title  by  virtue  of  the 
said  conveyance  and  sale,  and  further  allege  that  they,  and 
those  under  whom  they  claim,  had  bad  possession  of  the. 
tract  sued  for  for  more  than  twenty  years  prior  to  the  com- 
mencement of  this  suit.  On  the  trial,  plaintifls  introduced  in 
evidence  the  concession  to  the  widow  Hebert  and  the  confirma- 
tion to  her  legal  representatives,  and  the  United  States  survey 
thereof,  being  survey  No.  1256,  and.  also  introduced  evidence 
tending  to  prove  a  derivative  title  in  plaintiffs  under  the  widow 
Hebert. 

Defendants  introduced  evidence  tending  to  show  a  derivative 
title  in  themselves,  from  the  widow  Hebert,  through  a  convey- 
ance from  her  to  Joseph  Labuxiere,  dated  July  9th,  1777,  of 
the  most  southern  of  the  three  lots.  The  defendants  then  offered 
in  evidence  archive  No.  2389,  a  translation  of  the  material 
parts  of  which  is  as  follows  :  **  No.  2389.  In  the  town  of  St. 
Louis  of  Illinois,  on  the  80th  day  of  November,  in  the  year 
1784,  in  consequence  of  the  decease  of  Helene  Danis,  widow  of 
Ignace  Hebert,  deceased,  who  (widow  Hebert)  died  intestate  im 
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this  said  town,  on  the  28th  day  of  the  present  month,  I,  Don 
Francisco  Crnzat,  lieutenant  colonel  of  infantry,  commander- 
in-chief,  and  lieutenant  governor  of  the  western  part  and  dis- 
trict of  Illinois,  went  at  about  half- past  nine,  A.  M.,  of  that 
day,  to  the  residence  of  the  aforesaid  deceased,  accompanied 
with  the  assisting  witnesses,  Mariano  Yzayuirre,  and  Josef 
Barnes,  to  make  the  inventory  and  appraisement  of  all  the 
property  belonging  to  the  said  deceased ;  for  that  purpose  have 
been  selected  and  ofiScially  appointed  as  appraisers,  Sylvester 
Sarpy,  Charles  Sanguinette,  Joseph  Motard,  and  Pierre  Perry, 
who  promised  on  oath  faithfully  and  lawfully  to  perform  the 
duties  of  that  ofiSce,  and  every  thing  being  valued  in  money, 
the  present  inventory  was  commenced  in  the  following  manner: 
One  and  a  half  arpens  of  land  in  front  by  forty  arpens  in  depth, 
situated  in  the  Grand  prairie,  between  the  cultivated  lands 
of  Louis  Chevalier  (Cheballier)  and  Joseph  Brazeau,  valued  at 
twelve  livres  (12).  [There  were  numerous  articles  enumera- 
ted, which  it  is  unnecessary  to  set  forth.]  And  after  having 
proceeded  with  the  inventory  from  three  o'clock,  p.  m.,  to  half- 
past  five,  p.  M.,  as  nothing  more  was  found  belonging  to  the 
estate  of  the  said  Ilelene  Danis,  deceased,  the  present  inventory 
was  closed,  it  being  written  on  eleven  leaves,  including  this  ; 
the  appraisement  amounting  to  the  sum  of  six  thousand  three 
hundred  and  thirteen  livres  fifteen  cents,  and  all  the  aforesaid 
property  was  placed  under  the  care  of  Charles  Sanguinette,  to 
keep  and  preserve  it  under  the  strict  obligation  to  divide  among 
the  lawful  and  nearest  heirs  of  the  aforesaid  deceased,  with 
judicial  authorization  and  according  to  the  rights  of  every  one, 
the  property  of  the  said  (widow  Hebert)  as  enumerated  in  this 
inventory.  He  accepted  of  this  charge  and  swore  to  fulfil  the 
duties  of  it  in  a  faithful  and  lawful  manner,  considering  that 
he  was  officially  instructed  with  it  for  the  object  so  mentioned ; 
therefore  he  signed  this  inventory  in  the  presence  of  the  assist- 
ing witnesses  and  of  the  said  appraisers,  who  signed  also  with 
myself,  the  said  lieutenant  governor,  on  the  same  day  and  year 
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as  above.  Chs.  Sacguinot,  Pre.  Peri,  Josef  Bermeo,  Joseph 
Motard,  Mariano  Yzajuirre,  Franciso  Criizat,  Stre.  Sarpj.'' 

*' To  the  lieutenant  governor:  Sir  —  Charles  Sunguinct,  a 
merchant  of  the  town  of  St.  Louis,  in  the  best  form,  according 
to  law,  represents  to  you,  as  administrator,  officially  appointed, 
and  having  under  his  care  the  property  belonging  to  the  estate 
of  the  deceased,  Helene  Danis,  that  it  is  advantageous  to  the 
heirs,  ecme  of  whom  are  under  age,  that  all  the  property  be 
sold  at  public  sale,  to  the  highest  bidder,  and  that  the  purchas- 
ers having  given  a  good  and  sufficient  security,  residing  in  this 
town  of  St.  Louis — the  term  of  payment  for  all  the  purchasers 
at  the  end  of  September,  in  the  year  1785 ;  I  therefore  beg 
you  to  order  and  decree  according  to  my  demand,  which  is  just, 
and  I  swear,  in  due  form  of  law,  that  it  does  not  proceed  from 
any  evil  design,  &c.  St.  Louis  of  Illinois,  December  11th, 
1784.     Chas.  Sanguinet." 

"  Considering  the  foregoing  petition,  let  the  object  of  said 
petition  be  granted,  and  let  the  morning  of  the  13th  inst.  be 
indicated  for  the  beginning  of  the  sale  ;  let  this  be  made 
known  to  Charles  Sanguinet.  St.  Louis  of  Illinois,  December 
11, 1784.     Franc*.  Cruzat." 

**In  the  town  of  St.  Louis  of  Illinois,  on  the  13th  day  of 
December,  1784,  I,  Franc*.  Cruzat,  commandant  and  lieuten- 
ant governor  of  the  western  part  of  Illinois,  in  virtue  of  the 
foregoing  petition  presented  by  Chas.  Sanguinet,  as  adminis- 
trator, and  having  in  his  possession  the  property  which  has 
been  inventoried  as  belonging  to  the  deceased,  Elena  Danis,  I 
went  at  about  10  o'clock,  a.  m,,  accompanied  with  the  assist- 
ing witnesses,  Mariano  Yzayuirre  and  Josef  Bermeo,  to  the  re- 
sidence of  said  deceased,  to  dispose  at  public  sale  all  of  said 
property  ;  and  when  a  sufficient  number  of  people  had  collected, 
it  was  made  known  to  the  public  that  the  purchase  money  should 
be  paid  during  the  month  of  September  of  next  year,  1785,  in 
current  money  of  this  country,  or  in  shaved  deer-skins,  of  mer- 
chantable quality,  at  the  rate  of  forty  sous  a  pound,  each  pur- 
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chaser  to  give  a  ^ood  and  sufficient  security  residing  in  this 
town  ;  and  after  having  proceeded  with  the  sale  from  three 
o'dock,  V.  M.,  to  five,  there  being  no  more  effects  of  said  estate 
to  be  sold,  the  present  sale  has  been  terminated  (the  minutes 
of  which  cover  sixteen  leaves,  including  this  one,)  and  the  pro- 
ceeds amount  to  the  sum  of  10,907  livres  and  10  sous  in  money, 
payable  in  the  course  of  September  of  next  year,  1785 ;  and 
the  said  assisting  witnesses  and  administrator  have  signed  with 
me,  the  said  commandant  and  lieutenant  governor,  on  the  day 
•and  month  and  year  aforesaid.  Chs.  Sanguinet,  Josef  Bermeo, 
Mariano  Yzayuirre,  Franc*.  Cruzat." 

To  the  reading  of  this  pnper  in  evidence  the  plaintiffs  ob- 
jected, because,  1st,  not  filed  in  the  cause  as  an  exhibit;  2d, 
not  properly  authorized  ;  3d,  incompetent  and  irrelevant.  But 
the  court  admitted  the  paper,  and  plaintiffs  excepted. 

Defendants  then  offered  in  evidence  a  certified  copy  of  a  me- 
morandum of  sale,  recorded  in  the  recorder's  office  of  the 
county  of  St.  Louis,  on  the  18th  June,  1811,  as  recorded  in  the 
original  record,  in  book  C,  p.  396,  and  the  acknowledgment  as 
reccrded  at  p.  401  of  the  same  book,  which  is  as  follows  : 

*'  27  Jan*'  1785.  Nous,  Louis  St.  Ango  de  Bellerive, 
capitaine  commandant  de  la  partie  Fran9aise  aux  Illinois,  et 
Joseph  Labuxiere,  sub- delegare  de  monsieur  I'ordinnateur  de 
la  Louisiarie,  et  sur  la  demande  de  la  dame  veuve  Hebert, 
habitante  laboreuse  qui  desire  cultiver  la  terre  nous  lui  avons 
concede  et  concedons  a  titre  de  propriety  pour  elle  ses  hoirs  on 
ayatit  causes,  une  terre  situtc  a  la  Grande  prairie,  contenante 
trois  arpcns  de  face  sur  le  profondeur  ordinaire  de  quarante 
arpens,  tenant  d'un  cdt6  a  Guillaumo  Biscto,  et  de  I'autre  c6t6 
au  nomm'e  Taillon,  aux  conditions  de  mettre  en  valeur  la  ditto 
terre  sous  I'an  et  jour,  et  qu'elle  sera  sujette  aux  charges  pub- 
liques  ct  autres  qu'il  plaira  a  sa  majesty  d'y  emposer.  Donn6 
a  St.  Louis  aux  Illinois,  lo  dix-huit  Juiilet,  mil  sept  cent 
soixante-neuf.  Sign3  sur  le  registre — St.  Ange  et  Labuxiere. 
Knregistr^  folio  28.  J'ay,  6x6cuteur  testamentairede  madame 
Helene  Denis ,  veuve  Ilebert,  reconnais  et  certifi^  d'avoir  vendu 
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H  la  porte  de  eglise  a  la  criee  auplu  aux  en  LheriaseMr  [.?]  la 
presente  tarres  que  de  deux  arpens  a  Mr.  Joseph  Brazeaa 
pour  prix  et  somme  de  quarante  livres  en  argent,  dont  je  r#- 
connait  que  de  Sr.  Brazeau  m'a  paj6  comptant,  dont  quit  a 
St.  Louis  des  Illinois,  le  26  D^c'^mbre,  1786.  Chas.  Sangui- 
ne!.^' *^  Recorded  this  18th  day  of  June,  1811.  M.  P. 
Leduc,  recorder." 

*'  State  of  Missouri,  county  of  St.  Louis,  es.  I,  the  under- 
signed, recorder  in  and  for  the  county  of  St.  Louis,  do  hereby 
certify  the  foregoing  to  be  a  true  copy  of  an  instrument  of 
writing,  and  also  of  the  date  of  recording  the  same,  as  fully  as 
the  same  remains  of  record  in  my  office,  in  book  C,  p.  396. 
Witness  my  hand  and  official  seal,  at  St.  Louis,  the  28th  day 
of  January,  1862.     S.  D.  Barlow,  recorder.     (Seal.)" 

*'  See  p.  396.  Territory  of  Louisiana,  district  and  township 
of  St.  Louis.  Before  me,  the  subscriber,  one  of  the  justices 
of  the  peace  in  and  for  the  township  aforesaid,  personally  came 
and  appeared  Charles  Sanguinet,  who  acknowledged  the  within 
instrument,  to- wit,  the  deed  bearing  date  the  26th  December, 
1786,  to  be  his  act  and  deed  for  the  purposes  therein  contained. 
Given  under  my  hand  this  29th  day  of  June,  1811.  M.  P. 
Leduc,  J.  P.  Recorded  this  29th  day  of  June,  1811.  M.  P. 
Leduc,  recorder." 

"  State  of  Missouri,  county  of  St.  Louis,  ss.  I,  the  under- 
signed, recorder  in  and  for  the  county  aforesaid,  do  hereby 
certify  the  foregoing  to  be  a  full  and  complete  copy  of  a  cer- 
tificate of  acknowledgment,  of  the  reference  in  the  margin,  and 
of  the  date  of  recording  thereof,  as  fully  as  the  same  remains 
of  record  in  my  office,  in  book  C,  p.  401.  Witness  my  hand 
and  official  seal  at  St.  Louis,  the  28th  day  of  January,  1852. 
S.  D.  Barlow,  recorder.     (Seal.)" 

The  defendants  also  offered,  in  connection  with  the  said  cer- 
tified copies,  the  index  of  said  record  book,  as  follows,  and  also 
the  first  volume  of  the  general  index  of  said  recorder's  office  of 
St.  Louis  county ;  also  the  record  books  themselves  ;  to  all 
which  the  plaintiffs  objected,  because,  1st,  said  papers  had  not 
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been  filed  in  this  cause  ;  2d,  not  properly  authenticated ;  3d, 
not  originals,  but  copies,  and  copies  of  copies  ;  4th,  imperfect 
and  incomplete  ;  5th,  incompetent  and  irrelevant  and  illegal. 
The  court  below  admitted  this  paper,  and  the  plaintiffs  excepted, 
and  took  a  nonsuit,  with  leave  to  move  to  set  the  same  aside  ; 
which  was  accordingly  done  in  due  time,  and  this  motion  was 
overruled,  and  plaintiffs  excepted. 

Defendants  claimed  to  derive  title  under  the  said  two  instru- 
ments to  the  two  northern  of  the  three  by  forty  arpent  lots,  and 
introduced  evidence  tending  to  show  a  derivative  title  to  them 
from  Joseph  Brazeau. 

T,  Polk  J  for  appellant.  1.  The  copy  of  the  record  of  a 
a  paper  purporting  to  be  a  deed  or  memorandum  of  sale  from 
Charles  Sanguinet  to.  Joseph  Brazeau,  dated  Dember  26th, 
1786,  ought  to  have  been  excluded  from  the  jury.  It  was  not 
filed  in  the  cause.  (Code  of  Practice,  art.  7,  §  13.)  That 
which  was  offered  was  either  a  copy  of  the  original  memoran- 
dum of  sale  (the  record  itself)  or  a  copy  of  a  copy  of  the 
same.  The  original  ought  to  have  been  produced  or  its  loss  or 
destruction  shown.  (1  Stark.  Ev.  336  ;  R.  C.  1845,  p.  227.) 
This  memorandum  was  not  admissible  under  either  the  13th  or 
14th  sections  of  the  act  concerning  evidence.  (R.  C.  1845,  p. 
469. )  It  was  not  an  archive  :  this  is  admitted.  If  it  be  treated 
as  an  American  instrument,  it  was  not  entitled  to  be  recorded 
at  the  time  of  the  record,  June  18,  1811,  because  not  acknowl- 
edged. (1  Terr.  Laws,  47,  58,  179.)  It  was  not  acknowl- 
edged until  June  29, 1811,  and  then  the  certificate  of  acknowl- 
edgment, and  not  the  deed,  was  recorded  in  a  different  place  in 
the  record  book  ;  never  having  been  recorded  together  as  one  in- 
strument, and  consequently  was  not  admissible  under  either  the 
16th,  17th,  18th  or  19th  sections  of  the  act  concerning  evi- 
dence. (R.  C.  1845,  p.  469,  470. )  The  sale  to  Brazeau  by 
Sanguinet,  as  set  forth  in  above  memorandum,  was  not  au- 
thorized by  the  order  of  the  lieutenant  governor,  as  contained 
in  the  paper  purporting  to  be  archive  No.  2389.     The  date  of 
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the  memorandum  is  more  than  two  years  after  the  time  fixed  by 
the  order  for  the  sale.  * 

Field  and  Shepley^  for  respondent.  1.  The  court  properly 
admitted  in  evidence  the  memorandum  of  sale  by  Sanguinet, 
as  administrator  of  widow  Ilebcrt.  It  was  admissible  under 
the  18th  section  of  the  act  concerning  evidence.  (R.  C.  1845, 
p.  469.)  It  was  admissible  also  on  the  ground  that  it  is  a 
document  from  which,  after  the  lapse  of  time  and  other  cir- 
cumstances, the  jury  might  presume  a  judicial  sale.  (1  Cow. 
&  Hill's  notes,  3S0  to  371.  )  It  was  at  least  good  evidence  of 
•a  color  of  title,  upon  which  to  base  a  title  by  virtue  of  the  stat- 
ute of  limitation,  and  as  showing  the  extent  of  the  possession. 
See  6  Mete.  337 ;  6  Mete.  15,  173.  It  was  no  objection  to 
its  admissibility  that  no  testimony  was.  offered  to  prove  the  loss 
of  the  original,  it  not  being  an  instrument  that  is  supposed  to 
be  in  the  possession  of  defendants  ;  the  admission  of  a  copy 
was  wholly  within  the  discretion  of  the  court.  Nor  is  it  an  ob- 
jection to  its  admissibility  that  the  deed  and  the  acknowledg- 
ment were  recorded  at  separate  places  in  the  same  book  ;  nor 
is  there  any  discrepancy  between  the  order  of  sale  in  the  inven- 
tory and  the  facts  as  stated  in  the  memorandum  of  sale.  The 
memorandum  does  not  show  when  the  sale  was  made.  If  any 
discrepancy  exists,  it  does  not  effect  the  question  of  the  admis- 
sibility of  the  memorandum. 

Leonard,  Judge,  delivered  the  opinion  of  the  court. 

The  written  memorandum  of  sale  by  Sanguinei  is  treated 
by  both  parties  as  an  American  instrument,  and  of  course  it  has 
not  been  insisted  that  the  copy  was  competent  evidence  as  a 
certified  copy  of  a  French  or  Spanish  archive,  under  the  act  of 
16th  February,  1847,  '*to  preserve  ancient  archives.''  The 
only  question  therefore  is,  whether  it  was  admissible  under  the 
act  of  1845,  concerning  evidence.  The  plaintiff  objected  to  the 
instrument  for  want  of  proper  proof  of  authenticity,  and  insists 


Digitized  by 


Google 


OCTOBER  TERM,  1855.  12S 

Aubuchon  v.  Murphy. 

here  upon  every  objecti:n  that  he  is  entitled  ta  make.  IF  it  had 
been  the  original  instrument,  instead  of  a  copy,  we  think  it 
should  have  been  excluded  for  want  of  the  proof  of  the  gran- 
tor's identity,  required  by  the  18th  section  of  the  act  of  1845, 
coDCcrning  evidence,  and  that  for  this  reason  the  judgment 
must  be  reversed.  We  incline  to  think  that,  notwithstanding 
the  other  objections  that  have  been  taken  to  it,  the  paper  might 
have  been  received  as  a  certified  copy,  under  the  19th  section  of 
the  act,  upon  such  proof  as  would  have  satisfied  the  court  of 
the  grantor's  identity  ;  but  no  such  proof  was  made,  and  the 
objection  is  insisted  upon,  and  we  have  no  power  to  dispense 
with  it,  however  merely  formal  it  may  be  in  the  particular  case. 
Very  considerable  changes  have,  from  time  to  time,  been 
made  in  our  registry  laws.  Before  the  act  of  December,  1821, 
no  proof  of  the  grar.tor's  identity  was  required,  and  neither  re- 
corded deeds  nor  certified  copies  were  authentic  instruments  of 
evidence  until  the  act  of  1825.  This  act  allowed  deeds,  proved 
and  recorded  under  it,  and  certified  copies,  to  be  read  in  evi- 
dence upon  the  proof  there  required.  Subsequently,  the  legis- 
lature went  a  step  further,  and  provided  in  the  17th  section  of 
the  act  of  1845,  before  refeiTcd  to,  that  all  conveyances  proved 
or  acknowledged  according  to  the  existing  law,  although  not 
declared  to  be  evidence,  should  be  received  in  evidence,  if  they 
had  been  recorded  wiihin  one  year  from  the  date  (the  time  pre- 
scribed by  the  first  law  of  1804,  for  the  registry  of  deeds,  and 
subsequently  reduced  to  three  months  by  the  act  of  1817,)  and 
more  than  twenty  years  before  they  are  offered  in  evidence, 
thus  substituting  in  lieu  of  the  proof  of  identity  required  by  the 
act  of  1821,  what  the  legislature  deemed  equivalent  proof  — 
a  registry  made  recently  (not  exceeding  one  year)  after  the 
execution  of  the  deed,  and  twenty  years'  exposure  to  the  public 
upon  the  records  of  the  proper  county.  In  the  subsequent 
(18th)  section,  they  go  yet  further,  and  provide  for  deeds  that 
do  not  CJirry  with  them  this  evidence  of  authenticity,  and  allow 
them  also  to  bo  read,  although  not  recorded  within  one  year, 
and  more  than  twenty  years  before  the  trial,  upon  such  tacts. 
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as,  together  with  the  certificate,  will  satisfy  the  court  of  the 
identity  of  the  grantor ;  and  in  the  succeeding  (19th)  section, 
if  the  original  is  lost  or  destroyed,  or  not  in  the  power  of  the 
party,  a  certified  copy  may  be  received  upon  the  same  evidence 
required  in  case  of  the  original. 

This  is  the  law,  and  if  a  party  desire  the  benefit  of  its  pro- 
visions, he  must  make  the  required  proof — we  cannot  dispense 
with  it.     The  judgment  is  reversed,  and  the  cause  remanded. 


Ubsdell  &  Pierson,  Appellants,  v.  Cunningham,  Respondent. 

1.  Instnimcnts  in  the  following  forms :  "  Due  A.  B.  $100,  to  be  paid  over  to 
him  as  soon  as  collected  at  P.,  now  in  the  hands  of  H.  B.  P.  of  that 
place,"  and  "  Due  A.  B.  $34  63  for  goods  purchased-  of  him  while  at  P., 
to  be  paid  as  soon  as  collected  from  my  accounts  at  P.,"  are  promissory 
notes,  not  mere  conditional  obligations  to  pay.  ITie  words  "to  be  paid," 
Slc,  merely  prescribe  the  time  of  payment  by  indicating  the  fund  out  of 
which  the  debtor  expects  to  pay,  and  thereby  securing  to  him  the  dekiy  ne- 
cessary to  render  it  available. 

2.  When  all  has  been  collected  upon  the  claims  that  can  be  collected  at  all, 
the  notes  become  due  and  payable. 

Appeal  from  Si.  Louis  Law  Commissioner's  Court. 

This  was  an  action  originally  commenced  before  a  justice  of 
the  peace,  and  taken  thence  by  appeal  to  the  law  commission- 
er's court.  The  cause  of  action  was  founded  on  the  following 
instruments,  notes  or  due  bills  :  *'  New  York,  March  7,  1849. 
Due  Messrs.  Ubsdell  &  Pierson  ope  hundred  dollars,  to  be  paid, 
over  to  them  as  soon  as  collected  at  Fokeepsie,  now  in  the 
hands  of  Horace  B.  Potrer  of  that  place.  (Signed)  H.  D. 
Cunningham."  *'  $34  63.  Due  Messrs.  Ubsdell  &  Pierson, 
thirty- four  dollars  and  sixty-three  cents  for  goods  purchased 
of  them  while  at  Pokeepsie,  to  be  paid  as  soon  as  collected 
from  my  accounts  at  Pokeepsie.  New  York,  March  7,  1849. 
(Signed)  H.  D.  Cunningham." 
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On  the  trial  before  the  law  commissioner's  court,  the  follow- 
ing agreement  or  stipulation  was  given  in  evidence  on  the  part 
of  the  plaintiffs :  '^  John  A.  Ubsdell  and  Charles  Pierson  v. 
Henry  D.  Cunningham.  It  is  stipulated  in  this  case  that  the 
notes  and  accounts  placed  in  hands  of  H.  B.  Potter,  mentioned 
in  the  due  bills  sued  on  in  this  case,  have  been  collected  before 
this  sait  was  brought^  so  far  as  said  notes  and  accounts  were 
collected.  August  22,  1854."  It  was  also  in  evidence  that 
plaintiffs  were  in  March,  1849,  co- partners,  under  the  name 
and  style  of  Ubsdell  &  Pierson,  and  doing  business  in  the  city 
of  New  York.  There  was  also  evidence  tending  to  prove  that 
unsuccessful  efforts  had  been  made  by  H.  B.  Potter  to  collect 
the  accounts  left  in  his  hands  by  defendant,  Cunningham,  and 
that  such  accounts  were  now  collectable. 

Upon  this  evidence,  the  court,  on  motion  of  defendant,  in- 
structed  the  jury  that  the  plaintiff's  were  not  entitled  to  recover ; 
whereupon  the  plaintiffis  took  a  non-suit,  with  leave  to  move  to 
set  the  same  aside ;  which  motion  having  been  made  and  over- 
ruled, the  case  is  brought  here  by  appeal. 

Krum  Sf  Harding^  for  appellants,  cited  Sears  v.  Wright, 
11  Maine,  278. 

Bebevy  for  respondent.  1.  The  instruments  of  writing  sued 
on  are  payable  conditionally,  and  are  therefore  not  promissory 
notes.  (Story  Prom.  Notes,  §  22  ;  Hill  v.  Halford,  2  Bos.  & 
Pul.  413.)  2.  Not  being  notes,  a  consideration  should  have 
been  proved.  3.  The  obligation  of  the  defendant  to  pay  is 
conditional  and  plaintiffs'  proof  showed  that  the  condition  had 
not  happened  and  by  no  fault  of  defendant.  (Allen  v.  Davis, 
11  Mo.  479.) 

Lbonakd,  Judge,  delivered  the  opinion  of  the  court. 

The  only  question  that  can  be  made  here  is,  whether  the  ob- 
ligation incurred  by  these  notes  is  suspended  upon  the  condi- 
tion that  the   accounts  referred  to  should  be  collected,   or 
whether  the  words  in  one  note,  <<  to  be  paid  as  soon  as  collected 
9— VOL.  xzn. 
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from  my  accounts  at  Pokeepsie,"  and  in  the  other,  <^  to  be  paid 
as  soon  as  collected  at  Pokeepsie,  now  in  the  hands  of  H.  B. 
P.  of  that  place/'  ought  to  be  understood  merely  as  prescrib- 
ing the  time  of  payment,  by  indicating  the  fund  out  of  which 
the  debtor  expected  to  pay,  and  thereby  securing  to  him  the 
delay  necessary  to  render  it  available.  Both  notes  contain 
direct  acknowledgments  of  indebtedness,  the  language  being 

**  Due  Messrs.  U.  &  P. dollars, ''  although  only  one  of 

them  discloses  the  cause  of  it  (goods  sold)  ;  and  we  Uiink  the 
subsequent  words,  ^^to  be  paid,"  &c.,  were  not  intended  to 
show  that  the  debts  were  conditional — depending  for  their  ex- 
istence as  valid  demands  against  the  makers,  upon  the  fact 
that  the  sums  to  be  paid  could  be  collected  out  of  the  accounts 
referred  to,  but  only  to  prescribe  the  time  of  payment,  by  re- 
ference not  to  days  and  years,  but  to  a  reasoneible  time  for  the 
collection  of  the  accounts.  This  construction  is  warranted  by 
the  language  used,  and  we  have  no  doubt  will  execute  the  real 
intention  of  the  parties. 

It  being  admitted  that  all  had  been  collected  upon  these 
claims  that  could  be  collected,  the  term  prescribed  for  the  pay- 
ment of  the  notes  had  expired,  and  they  became  due  according 
to  our  construction  of  them.  The  judgment  is  therefore  re- 
versed, and  the  cause  remanded,  Judge  Byland  concurring. 


Eetseb,  subvivor  of  Cariislb  k  Ebtsbr,  Respondent,  v. 
Rawlinos  and  oth^s.  Appellants. 

1.  In  an  action  of  forcible  entry  and  detainer,  where  the  defence  relied  on  is 
that  the  entry  complained  of  was  made  after  an  abandonment  of  the  prem- 
ises by  the  plaintiffs ;  held,  that  evidence  offered  by  defendants  to  the  effect 
that  previous  to  the  alleged  abandonment  and  the  forcible  entry  complained 
of,  ttie  plaintiffs,  then  being  tenants  of  one  W.  C.  (claiming  under  whom 
tiM  defendants  made  their  entry)  fraudulently  attorned  to  one  J.  M.,  is  inad- 
missible. 

2.  Where,  in  an  action  of  forcible  entry  and  detainer,  one  of  two  co-plaintiffb, 
who  had,  previous  to  tiie  entry  complained  of,  been  in  joint  possession  of 
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the  premises  entered  upon,  dies,  the  survivor  may  recover  all  the  damages 
sustained  by  such  forcible  entry  and  detainer. 
3.  Quers.  Whether  the  estate  of  the  deceased  co-plaintiff  is  not  entitled^  in 
such  case,  to  one  half  the  sum  recovered. 

Appeal  from  St.  Louis  Court  of  Common  Pleas. 

This  case  has  heretofore  been  in  this  court.  The  ease  is  re- 
ported  18  Mo.  166.  This  was  an  action  of  forcible  entry  and 
detainer,  brought  before  a  justice  of  the  peace,  and  removed  by 
certiorari  to  the  Circuit  Court,  and  afterwards  by  change  of 
Tenue  to  the  St.  Louis  Court  of  Common  Pleas.  The  com- 
plaint  was  by  Carlisle  &  Eeyser,  as  plaintiffs,  against  D.  A. 
Rawlings,  Thomas  Rawlings,  Isaac  H.  Sturgeon  and  Rowland 
Chambers,  and  stated,  that  on  the  30th  August,  1849,  plain- 
tiffs  were  in  the  peaceable  possession  of  block  No.  288,  of  the 
city  of  Sfc.  Louis,  and  the  same  premises  upon  which  the  said 
Carlisle  &  Keyser  had  been  carrying  on  a  steam  saw-mill, 
which  had  been  burnt  down  a  short  time  previous  to  the  date 
aforesaid  ;  that  on  said  date,  while  the  said  Carlisle  &  Keyser 
were  peaceably  possessed  of  said  block,  the  defendants,  with 
force,  entered  upon  And  into  said  block  and  took  forcible  pos- 
session thereof,  and  ever  since  have  and  still  do  forcibly  detain 
the  same  from  said  Carlisle  &  Eeyser,  and  that  by  threats  and 
terror  they  turned  Carlisle  &  £eyser  out,  and  forcibly  detain 
the  possession  from  them. 

After  the  change  of  venue  to  the  Common  Fleas,  the  death  of 
Carlisle  was  suggested,  and  the  suit  continued  to  be  prosecuted 
in  the  name  of  Keyser  alone. 

On  the  trial,  the  plaintiff  introduced  evidence  tending  to 
prove  that  Carlisle  &  Keyser  were  partners  in  the  brick- making 
and  saw- milling  bnsfness  ;  that  their  saw- milling  business  was 
carried  on  by  them  on  block  No.  288,  the  premises  in  contro- 
versy ;  that  they  had  been  in  possession  of  said  premises  for 
two  or  three  years  prior  to  the  burning  of  the  saw- mill  on  said 
block  ;  that  said  mill  was  burned  down  in  August,  1849  ;  that 
after  the  fire,  said  Carlisle  &;  Keyser  were  in  possession  of  said 
block,  collecting  the  materials  and  lumber  not  burned,  and  the 
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wreck  of  the  mill,  up  to  the  eveniDg  before  the  alleged  forcible 
entry,  a  short  time  after  the  fire ;  that  on  the  morning  succeed- 
ing said  entry  it  was  found  that  said  block  had  been  enclosed 
by  a  fence  during  the  night  time  or  very  early  in  the  morning  ; 
that  the  fence  was  up  the  next  morning  after  Carlisle  k  Keyser 
quit  work  the  evening  before,  and  that  Keyser  went  up  to  the 
fence,  shook  it,  and  demanded  possession ;  that  D.  A.  Raw- 
lings,  T.  Rawlings  and  Rowland  Chambers,  defendants  in  this 
suit,  were  inside  of  the  fence,  together  with  other  persons, 
with  guns  and  pistols ;  that  the  said  defendants  had  employed 
the  persone  who  built  a  shanty  upon  said  premises,  and  put  up 
a  fence  around  the  same,  and  refused  to  vacate  the  same  when 
possession  was  demanded,  as  above  stated  by  the  plaintiff, 
Keyser ;  that  upon  the  said  premises,  when  taken  possession 
of,  was  the  wreck  of  the  mill  and  engines,  which  were  after- 
wards hauled  away. 

Defendants,  on  cross-examination  of  one  of  the  plaintiffs' 
witnesses,  asked  the  following  questions,  to-wit :  *^  Were  Childs 
and  Emerson  assignees  of  the  tenancy  of  Hull,  Allen  &  Childs, 
and  tenants  of  Wm.  Chambers  ?  Did  they  all  sell  to  Carlisle 
&  Keyser  their  interest  in  the  premises  as  tenants  of  William 
Chambers  in  1847  ?  Did  Carlisle  &  Keyser  fraudently  attorn 
to  John  Maguire  after  becoming  tenants  of  William  Chambers 
in  the  premises  in  question  ?"  The  plaintiffs  objected  to  said 
questions,  and  the  court  refused  to  permit  any  of  them  to  be 
put  to  the  witness.     Defendants  duly  excepted. 

Defendants  also  introduced  evidence  tending  to  prove  that  the 
fence  was  put  up  on  the  30th  of  August ;  that  Carlisle  &  Key- 
ser had  abandoned  the  premises  after  the  burning  of  the  saw- 
mill and  before  the  entry  was  made  and  the  fence  put  up,  and 
that  at  the  time  said  fence  was  put  up  no  one  was  in  possession 
of  the  ground.  Defendants  also  offered  to  prove,  by  reading 
the  petition  in  a  suit  brought  by  John  Maguire  against  Isaac 
H.  Sturgeon,  that  said  Maguire,  in  that  suit,  claimed  to  be  the 
owner  of  the  wreck  of  the  said  saw-mill  after  it  was  burned 
down.    The  court  excluded  this  evidence,  and  defendants  duly 
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excepted.  Defendants  also  offered  to  prove  that  the  premises 
in  question  were,  in  1826,  and  from  that  time  until  the  first 
day  of  May,  1848,  in  the  possession  of  William  Chambers  ; 
that  in  June,  1846,  Hall  and  Allen  and  Childs  went  into  the 
saw- mill  in  question  and  put  engines  into  and  occupied  the 
premises  as  tenants  of  Wm.  Chambers  ;  that  they  continued  as 
tenants  of  the  premises  until  the  spring  of  1846,  when  Joshua 
J.  Childs  and  Primus  Emerson  succeeded  Hall,  Allen  and 
Emerson,  as  tenants  of  said  property,  under  Wm.  Chambers, 
and  are  the  owners  of  engines  in  the  saw- mill ;  that  they  fraud- 
ulently attempted  to  attorn  to  John  Maguire,  as  their  landlord, 
in  the  spring  of  1847,  about  the  9th  day  of  May;  that  they 
continued  to  recognize  Wm.  Chambers  as  their  landlord  up  to 
the  time  that  Carlisle  &  Keyser  went  into  possession  under  John 
Maguire ;  that  Carlisle  &  Keyser  knew  that  Childs  and  Emer- 
son were  tenants  of  William  Chambers,  and  that  they  had 
attempted  to  attorn  to  John  Maguire ;  that  Childs  and  Emer- 
son had  made  a  private  sale  of  the  engines  and  fixtures  of  the 
saw-mill  in  question  tp  John  Maguire,  and  that  John  Maguire 
put  Carlisle  &  Keyser  into  possession  of  the  mill  in  the  place 
of  Childs  and  Emerson  ;  that  Carlisle  &  Keyser  were  not  own- 
ers of  the  engines  and  fixtures  of  the  mill ;  and  that  John  Ma- 
guire was,  at  the  time  of  the  fire,  the  owner  of  the  engines, 
boilers  and  fixtures  in  said  mill.  The  court,  on  objection  made 
by  plaintiff,  refused  to  permit  such  proof  to  be  given ;  and 
defendants  duly  excepted. 

The  court  gave  the  following  instructions,  asked  by  plain- 
tiffs :  "  1.  If  the  jury  believe  from  the  evidence,  that  Carlisle 
k  Keyser  were  in  possession  of  the  premises  described  in  the 
complaint  prior  to  and  up  to  the  time  of  the  burning  of  the  mill 
spoken  of  by  the  witnesses,  and  that  Carlisle  &  Keyser  con- 
tinued in  possession  of  said  premises  until  the  fence  spoken  of 
by  the  witnesses  was  put  up  ;  and  if  the  jury  shall  also  believe 
from  the  evidence  that  the  defendants,  Daniel  A.  Rawlings, 
Thos.  Rawlings  and  Rowland  Chambers,  or  either  of  them,  after 
^e  burning  of  said  mill,  took  possession  of  said  premises  and 
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employed  or  took  upon  said  premises  a  large  number  of  men, 
frith  guns  and  other  deadly  weapons  for  the  purpose  of  keeping 
possession  of  said  pre^iises,  and  that  the  men  so  taken  on  said 
premises,  by  threats  or  menaces  of  a  violent  character  towards 
Keyser,  or  towards  any  of  his  agents  and  servants  employed  to 
labor  on  aaid  premises,  frightened  said  Carlisle  k  Keyser  or 
their  agents  or  servants  out  of  possession,  and  detained  and  held 
the  same ;  if  these  facts  appear  from  the  evidence  to  the  satis- 
faction of  the  juty,  they  should  find  for  the  plaintiff,  unless  the 
defendants  have  shown  in  evidence  to  the  satisfaction  of  the 
jury  that  Carlisle  &  Keyser  had  abandoned  the  possession  of 
said  premises  before  the  defendants  took  possession  of  the 
same.  2.  If,  prior  to  the  commencement  of  this  suit,  Car- 
lisle &  Keyser  were  in  the  peaceable  possession  of  the  premises 
in  dispute,  by  having  thereon  their  property  and  servants  and 
employees,  engaged  in  any  business  of  said  C.  k  K.,  up  to  the 
close  of  the  day,  and  that  said  C.  &  K.,  their  servants  and  em«- 
ployees,  left  the  premises  for  the  night,  intending  to  return 
thereto  in  the  morning  to  pursue  such  business  of  said  C.  k  K. 
as  they  had  at  the  said  premises,  but  that  in  the  meantime  and 
before  the  return  of  C.  A;  K.,  their  agents  and  employees, 
the  next  morning,  defendants,  or  either  of  them,  with  a  large 
force  of  men,  entered  upon  said  premises  and  enclosed  the  same 
with  a  fence  in  the  absence  of  said  C.  &  K.,  their  servants  and 
employees,  said  defendants,  intending  by  forc^  and  by  the  dis- 
play of  deadly  weapons  to  take  and  hold  possession  of  said 
premises  and  keep  out  the  said  C.  &  K.,  their  servants  and  em- 
ployees, from  the  possession  thereof ;  that  any  one  or  more  of 
said  defendants  who  so  entered  upon  and  who  kept  and  held 
the  possession  of  said  premises,  and  kept  out  said  C.  k  K.  by 
force  and  by  the  display  of  deadly  weapons,  is  guilty  of  the 
forcible  entry  and  detainer  alleged.  8.  In  order  to  establish 
an  abandonment  of  the  premises  in  question  by  Carlisle  k  Key- 
ser, it  must  appear  from  the  evidence  to  the  satisfaction  of  the 
jury,  that  Carlisle  k  Keyser  actually  left  said  premises  with 
the  design  and  intention  not  to  further  use,  possess  or  occupy 
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said  premises.  The  mere  declaration  on  their  part  of  an  inten- 
tion to  abandon  said  premises  is  not  taken  alone  proof  of  an 
abandonment,  but  the  jury  most  be  satisfied  from  the  evidence 
that  such  expressed  intention  was  actually  carried  into  effect  bj 
said  Carlisle  &  Keyser,  and  that  they  left  said  premises  with 
the  intention  not  to  occupy  the  same  again.  Although  the  jury 
may  believe  from  the  evidence,  that  Carlisle  k  Keyser,  or  one 
of  them,  after  the  burning  of  the  mill,  declared  their  intention 
not  to  rebuild  or  carry  on  the  milling  business  again,  that  de- 
claration, unless  accompanied  or  followed  by  actual  abandon- 
ment, is  not  sufficient  to  show  or  establish  an  abandonment  by 
Carlisle  &  Keyser  of  the  premises  in  question.  4.  Although 
it  should  appear  in  the  case  of  any  defendant  that  he  was  not 
actively  engaged  in  making  the  forcible  entry  and  detainer,  as 
complained  of,  yet,  if  the  jury  are  satisfied  from  the  evidence 
that  such  forcible  entry  and  detainer  was  made  in  manner  and 
form  as  alleged,  and  that  such  defendant  was  at  the  time  aiding 
and  abetting,  by  his  counsel  and  advice,  those  who  did  make 
said  forcible  entry  and  detainer,  and  that  he  did  employ,  hire 
and  pay  those  who  made  the  same,  to  make  it,  then  such  defend- 
ant is  guilty  as  if  he  had  actively  participated  in  the  making 
such  forcible  entry  and  detainer." 

To  the  giving  of  these  instructions  defendants  excepted.  The 
court  then,  on  its  own  motion,  gave  the  following  :  '^  6.  If  the 
jury  believe  from  the  evidence  that  any  witness  has  knowingly 
testified  falsely  in  regard  to  any  material  fact  in  tiiis  cause, 
then  they  are  at  liberty  to  disregard  his  testimony  altogether. 
It  is,  however,  the  exclusive  province  of  the  jury  to  determine 
what  weight  should  be  given  to  the  testimony  of  each  witness, 
or  to  any  part  of  his  testimony.  7.  If  the  jury  find  for  the 
plaintiff,  they  can  allow  damages  only  for  the  premises  in  the 
possession  of  Carlisle  &  Keyser,  and  from  which  they  were  dis- 
possessed by  the  defendants  or  either  of  them."  To  the  giving 
of  which,  defendants  also  duly  excepted. 

The  defendants  then  asked  and  the  court  gave  the  following  : 
^'1.  If  the  jury  believe  from  the  evidence,  that  Carlisle  &  Key- 
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ser,  immediately  or  within  a  week  after  the  fire,  abandoned  the 
premises  in  question  and  declared  their  intention  of  never  re- 
turning to  said  place,  and  that  defendants,  or  some  of  them, 
entered  in  after  such  abandonment,  then  the  plaintiff  can  not 
recover  in  this  action  for  forcible  entry  and  detainer,  and  the 
jury  should  find  the  defendants  not  guilty.  2.  The  declara- 
tions of  Rufus  Keyser,  the  plaintiff,  are  competent  evidence  to 
show  abandonment  in  this  cause,  so  as  to  bar  the  action  of  Key- 
ser for  forcible  entry  and  detainer ;  and  if  the  jury  believe  from 
the  evidence,  that  Carlisle  &  Keyser  had  ceased  to  occupy  and 
did  not  intend  to  return  to  said  premises,  or  to  have  any  thing 
more  to  do  with  them  before  the  fence  was  erected,  then  the 
plaintiff  can  not  recover  and  the  jury  will  find  the  defendants  not 
guilty.  8.  If  the  jury  believe  from  the  evidence,  that  Car- 
lisle &  Keyser  had  no  other  business  and  carried  on  no  other 
business  on  said  premises  in  question  than  that  of  running  a 
saw- mill  there  ;  that  at  the  time  of  the  fencing  done  in  this 
case,  the  premises  in  question  were  vacant  and  unoccupied  by 
any  one  for  or  in  the  employment  of  Carlisle  &  Keyser,  and 
that  said  mill  had  been  previously  burnt ;  that  Carlisle  &  Key- 
ser, after  the  fire,  and  before  the  fencing,  sold  off  all  their  logs 
on  said  premises,  and  their  houses  and  wagons  and  wheels,  and 
removed  their  lumber,  and  ceased  to  use  and  occupy  or  work,  in 
person  or  by  their  hands,  upon  the  said  premises,  and  after  the 
fire  and  before  the  fencing  they  ceased  to  occupy  the  said  prem- 
ises in  any  manner,  and  declared  that  they  did  not  intend  to  go 
back  there  or  have  any  more  to  do  with  the  premises,  and  that 
C.  &  K.  did  not  afterwards  have  any  thing  to  do  with  the  saw- 
milling  business  there  or  elsewhere,  but  carried  on  other  and 
different  business  from  that  date ;  these  are  circumstances  from 
which  the  jury  may  find  that  C.  &  K.  did  abandon  the  said 
premises.  4.  In  order  for  the  plaintiff  to  recover  against  the 
defendants,  or  either  of  them,  it  is  necessary  for  the  plaintiff  to 
show  by  evidence,  to  the  satisfaction  of  the  jury,  that  the  de- 
fendants, or  either  of  them,  were  in  some  manner  connected 
with  the  forcible  entry  or  detainer  ;  that  the  entry  or  detainer 
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were  upon  or  against  the  actual  possession  of  C.  &  E. ;  and  if 
the  plaintiflf  has  failed  to  show  these  facts  satisfactorily  to  the 
jury,  then  it  is  the  duty  of  the  jury  to  find  the  defendants  not 
guilty.  If  Carlisle  &  Keyser  were  in  possession  of  said  prem- 
ises the  day  previous  to  the  fencing,  and  had  left  the  same  the 
night  previous  with  the  intention  to  return  and  occupy  the  same, 
then  they  were  in  actual  .possession  within  the  meaning  of  this 
instruction.  5.  The  plaintiff  is  required  in  this  action,  in 
order  to  recover  against  all  of  the  defendants,  to  show  that  the 
defendants  charged  were  in  some  way  connected  or  acting  to- 
gether in  the  matters  charged,  and  an  entry  by  the  defendants 
at  different  times,  without  any  connection  or  joint  design  with 
each  other,  will  not  authorize  a  joint  recovery  against  them, 
and  the  burden  of  showing  the  connection  or  joint  acts  of  the 
defendants  in  the  premises  is  upon  the  plaintiff.'' 

The  court  refused  the  following,  asked  by  defendants  :  **  4. 
If  the  jury  believe  from  the  evidence  that  the  witness,  Mat- 
thews, has  knowingly  testified  falsely  that  the  fence  was  put  up 
in  the  night,  and  also  falsely  in  swearing  that  there  was  no 
fence  on  the  premises  when  he  left  at  night,  and  that  there  was 
a  fence  on  the  place  on  the  next  morning  at  day-light,  or  that 
the  said  witness  has  knowingly  testified  falsely  in  any  other 
matter  material  in  this  cause,  then  the  jury  is  required  to  dis- 
regard his  testimony  altogether ;  for  the  rule  of  law  is,  that  a 
witness  proved  to  be  false  in  one  thing,  is  to  be  deemed  false 
in  all  things.  5.  If  the  jury  believe  from  the  evidence  that 
the  witness  for  the  plaintiff,  Matthews,  has  knowingly  testified 
falsely  in  regard  to  any  material  fact  in  this  cause,  then  the 
jury  16  instructed  that  they  are  to  disregard  his  testimony  al- 
together. 6.  If  the  jury  believe  from  the  evidence  that  Car- 
lisle &  Keyser  abandoned  the  said  premises  at  any  time,  then 
the  plaintiff,  is  only  entitled  to  recover  damages,  if  the  jury  find 
for  the  plaintiff,  for  the  period  of  time  between  the  fencing  and 
the  day  of  abandonment.  7.  This  plaintiff  is  only  entitled 
to  claim  in  this  action  one  half  of  the  damages  that  may  be 
found  by  the  jury,  if  the  jury  find  for  the  plaintiff.     8.  This 
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plaintiff  can  not  reooTer  in  this  action  if  the  jury  believe  frcMB 
the  evidence  that  he  abandoned  the  posseBsion  before  the  fence 
was  erected ;  and  if  the  said  Eeyser  had  really  abandoned  the 
premises  before  the  fencing,  he  conld  not  acquire  any  right  to 
sue  in  this  action  by  going  to  the  fence  and  shakiog  it,  or  by 
demanding  .possession  after  the  abandonment.  9.  The  plain* 
tiff,  if  he  recovers  at  all,  can  only  recover  damages  for  the 
premises  G.  &;  E.  actnally  occupied,  and  plaintiff  can  not  recover 
damages  for  the  fencing  of  premises,  or  for  including  within  the 
fence,  that  enclosed  the  mill,  other  premises  on  which  the  said 
Carlisle  &;  Keyser  had  occasionally  scattered  logs  for  the  pur- 
pose of  a  temporary  easement  until  they  could  be  sawed.  The 
plaintiff  is  limited  in  his  claim  for  damages  to  the  premises  ac- 
tually occupied  by  G.  &;  E.,  and  fenced  by  defendants  at  the 
time  of  the  fencing.  10.  The  action  of  forcible  entry  and 
detainer  is  a  proceeding  in  the  nature  of  a  joint  action,  and  the 
plaintiff  can  not  recover  against  any  one  or  more  of  the  defend- 
ants unless  he  can  recover  against  all  of  them,  and  the  acquittal 
of  one  defendant  is  a  bar  to  any  further  proceeding  against  the 
other  defendants.'' 

The  jury  found  for  the  plaintiff,  and  the  defendants  bring 
the  case  here  by  appeal. 

B.  A.  Hill  and  Shepley^  for  appellants.  1.  The  court  be^ 
low  improperly  rejected  the  testimony  offered  on  the  part  of 
defendant  of  a  fraudulent  attornment  on  the  part  of  Carlisle  & 
Eeyser  to  John  Maguire,  a  stranger,  when  they  entered  into 
possession,  by  and  under  the  tenanta  of  Wm.  Chambers.  The 
main  ground  of  defence  was  that,  after  the  fire,  Carlisle  &  Eey- 
ser abandoned  the  premises,  and,  in  the  strongest  terms,  ex- 
pressed their  intention  of  never  returning  there  again.  In  or- 
der to  show  that  this  intention,  thus  strongly  expressed,  was  t^ 
fixed  purpose  of  abandoning  all  claim  of  possession,  the  defend- 
ants proposed  to  show  that  Carlisle  &  Eeyser  originally  took 
possession  of  their  property  with  a  fraudulent  intent  of  ousting 
the  real  owner  and  person  in  possession,  and  retaining  posses- 
sion for  John  Maguire.    While  the  mill  was  in  existence,  as 
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they  paid  no  rent  to  the  real  landlord,  they  might  very  well  find 
it  to  their  interest  to  do  this  ;  but  when  the  mill  barned  down, 
and  they  had  not  only  no  idea  of  rebuilding  the  mill,  but  no 
idea  of  continuing  in  the  saw-milliug  business,  then  they  had 
no  motive  any  longer  to  retain  this  land  thus  fraudulently  for 
John  Maguire.  It  was  then  a  bare  possession,  without  chance 
of  pA>fit,  or  motive  for  continuance.  If,  then,  we  had  been 
permitted  t6  show  that  Carlisle  &  Keyser  were  mere  tenants  at 
suflferance,  liable  to  be  dispossessed  at  once ;  that  aU  their  hopea 
of  gain  were  at  an  end ;  it  would  have  increased  the  probability 
of  an  abandonment  of  the  premises  by  Carlisle  &;  Keyser.  2. 
The  court  improperly  rejected  the  evidence  offered  on  the  part 
of  defendants,  tending  to  prove  that  the  engines,  &c.,  the  wreck 
of  the  mill,  belonged  to  John  Maguire  and  not  to  Carlisle  ft 
Keyser.  This  would  have  shown  that,  after  the  fire,  there  was 
nothing  on  the  lot  belonging  to  Carlisle  &;  Keyser,  and  thus, 
with  the  other  facts,  have  rendered  the  alleged  abandonment 
more  probable,  and  thus  have  conduced  to  prove  the  same.  8. 
The  verdict  and  judgment  were  in  favor  of  Keyser,  who  »ur- 
vived,  for  the  whole  amount  of  the  damages,  which  the  jury 
found  had  been  sustained,  when,  in  fact,  Keyser  could  only 
recover  one  half  thereof.  The  instruction  asked  by  defendants 
was  therefore  improperly  refused.  The  complaint  was  in  the 
names  of  Carlisle  k  Keyser  for  an  injury  to  their  joint  posses- 
sion as  tenants  in  common.  No  intimation  is  given  in  the  on-  • 
ginal  complaint  that  Carlisle  &;  Keyser  were  partners,  or  sued  as 
such.  No  amendment  has  been,  or  can  be  made,  and  tbey  stood 
precisely  in  the  situation  of  any  other  tenants  in  common, 
bringing  a  suit  jointly  for  an  injury  to  their  joint  possession. 
(See  Carlisle  &  Keyser  v.  Rawlings,  18  Mo.  166.)  The  fourth 
section  of  fifth  article  of  act  concerning  ^^  Ju^ices'  Courts,'' 
(R.  C.  1846,  p.  660,)  does  not  apply  to  proceedings  under  the 
act  of  <^  Forcible  Entry  and  Detainer.''  This  is  a  proceeding 
$ut  generis.  The  section  above  referred  to  was  intended  to 
apply  only  to  the  ordinary  jurisdiction  of  justices'  courts,  and 
has  no  application  to  the  special  jurisdiction  conferred  upon 
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justices  of  the  peace  by  the  act  '^  OoncerniDg  Forcible  Entry 
and  Detainer.'^ 

Krum  ic  Harding  and  Olover  6c  Richardson^  for  respon- 
dent* 

Leonard,  Judge,  delivered  the  opinion  of  the  court. 

The  only  questions  relied  upon  in  argument,  in  this  case, 
relate  to  the  exclusion  of  the  evidence  offered  by  the  defend- 
ants below  in  relation  to  the  circumstances  under  which  the 
plaintiff  took  possession  of  the  lot  in  controversy,  and  to  the 
right  of  a  surviving  plaintiff  in  this  proceeding  to  recover  ail  the 
damages  sustained,  and  we  think  there  is  nothing  in  either  ob- 
jection that  requires  us  to  reverse  the  judgment. 

It  is  contrary  to  the  fundamental  principles  of  every  system 
of  civil  law,  to  allow  persons  to  enforce  their  own  rights  by 
strong  hand.  The  law  protects  the  possession  of  every  one, 
no  matter  how  acquired,  from  actual  violence,  and  therefore 
even  the  true  owner  of  land  can  not  expel  by  force  a  wrongful 
possessor.  The  remedy  provided  by  our  law  for  such  a  wrong, 
is  the  summary  proceeding  by  forcible  entry  and  detainer,  in 
which  the  relief  afforded  is  a  restitution  of  things  to  their  for- 
mer condition,  by  restoring  the  complaining  party  to  the  pos- 
session of  which  he  has  been  deprived,  and  allowing  him  double 
compensation  for  the  damages  actually  sustained.  The  prin- 
ciple upon  which  the  remedy  is  given  is  stamped  upon  the  face 
of  the  act  in  the  emphatic  declaration,  that  ^^  the  merits  of  the 
title  shall  in  nowise  be  inquired  into." 

Here,  it  seems  to  have  been  admitted  that  the  plaintiffs  had 
been  in  possession,  and  the  only  question  litigated  at  the  trial 
was,  whether  the  possession  had  been  abandoned  before  the 
defendants  entered.  The  rejected  proof  showing  that  it  was 
originally  taken  by  the  plairttiffs  against  right  and  so  held,  was, 
it  is  insisted,  proper  evidence  to  aid  the  presumption  afforded 
by  the  other  proof  in  the  cause,  that  the  plaintiffs,  when  they 
left  the  lot  at  night,  did  so  with  the  intention  of  not  returning 
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again,  because^  in  point  of  law  and  morals^  they  ought  not  to 
have  returned,  and  had  no  inducement  to  do  so.  To  allow  such 
proof  however,  we  think,  would  be  a  palpable  evasion  of  the 
law,  and  generally  defeat  its  execution,  and  we  are  clearly  of 
opinion  that  it  was  properly  excluded. 

In  relation  to  the  other  point,  it  may  be  remarked  that  here 
there  was  a  joint  possession,  and  this  possession,  without  any 
reference  to  the  title  of  the  party,  is  the  thing  protected.  The 
suit  is  for  a  wrong  to  this  joint  right,  and  the  suit  did  not  abate, 
as  was  decided  when  the  case  was  here  before  (18  Mo.  166)  by 
the  death  of  one  of  the  parties,  but  survived  to  the  surviving 
plaintiff ;  and  we  now  think  that,  upon  principle,  the  survivor 
must  recover  all  the  damages  sustained.  The  question,  as  to 
the  right  of  the  estate  of  the  deceased  co-plaintiff  to  one  half, 
is  a  question  between  other  parties.  It  is  enough  for  the  de- 
fendants here  that  this  judgment  will  protect  them.  The  judg- 
I       ment,  with  the  concurrence  of  the  other  judges,  is  afi&rmed. 


Gorman,  Plaintiff  in  Error,  v.  Sagner  and  others,  Defend- 
ants in  Error. 

1.  An  acceptance^  by  one  having  a  mechanic's  lien  upon  a  building,  of  a  deed 
of  trust  upon  the  same,  to  secure  the  payment,  at  a  future  day,  of  promis- 
sory notes  given  for  the  debt  which  gave  rise  to  the  lien,  amounts  to  a 
waiver  of  the  lien. 

Error  to  St.  Louis  Circuit  Court. 

Scire  facias  to  enforce  a  mechanic's  lien.  Among  other 
facts  which  it  is  unnecessary  to  state,  it  appeared  upon  the  trial 
that  the  plaintiff,  Gorman,  had  accepted  from  Sagner,  for 
whom  the  work  and  labor  that  gave  rise  to  the  lien  was  done, 
and  who  was  at  that  time  owner  of  the  building  upon  which  the 
same  was  done,  two  promissory  notes  payable  in  ninety  days 
and  four  months,  and  also  a  deed  of  trust  upon  said  building 
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to  secure  the  payment  of  said  notes.  Billings,  one  of  the  de- 
fendants, claimed  said  building  by  purchase  at  sheriff's  sale, 
nnder  a  judgment  upon  a  mechanic's  lien.  On  the  trial,  plain- 
tiff offered  to  surrender  the  two  notes  of  Sagner.  The  court 
ruled  that  plaintiff  could  not  recover. 

Krum  ic  Harding  and  Oray^  for  plaintiff  in  errror.  1.  The 
execution  of  the  notes  and  the  deed  of  trust  to  plaintiff  by  Sag- 
ner did  not  extinguish  plaintiS^s  lien.  It  was  not  an  equitable 
but  a  legal  lien,  expressly  given  by  statute,  and  would  not  be 
merged  by  a  mortgage,  deed  of  trust,  or  judgment.  I^othing 
but  payment  or  an  express  release  would  discharge  it.  (14  J. 
E.  404 ;  2  Browne,  297  ;  14  S.  &  R.  32 ;  1  Hals.  Ch.  485  ; 
5  Watts,  118  ;  2  Miles,  214  ;  6  B.  Mon.  67  ;  2  Wheat.  890.) 
2.  No  injustice  would  be  done  to  Billings  by  allowing  plaintiff 
to  recover ;  for  plaintiff's  lien  was  regularly  filed  in  the  Circuit 
Court,  and  suit  was  commenced  on  it,  before  Billings  bought, 
and  he  bought  therefore  with  full  notice.  He  was  bound  to 
take  notice  of  plaintiff's  lien  claim  from  the  filing  of  it. 

Knox  ^  Kellogg  J  for  respondent. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

From  the  view  we  take  of  this  case,  it  will  not  be  necessary 
to  determine  the  points  of  law  raised  on  the  trial ;  for  if  the 
plaintiff's  lien  was  extinguished,  it  follows  as  a  consequence  that 
he  can  not  recover. 

The  record  raises  the  question  whether  the  giving  of  notes, 
payable  at  a  future  day,  and  a  deed  of  trust  to  secure  their 
payment  on  the  property  on  which  the  lien  exists,  is  a  waiver 
of  the  mechanic's  lien  for  the  debt  secured  by  the  notes  and 
deed  of  trust.  Did  this  question  concern  only  the  immediate 
parties  to  the  deed,  it  would  be  a  matter  of  little  consequence 
how  it  was  determined.  But  when  the  acts  of  individuals  be- 
came the  motive  to  the  conduct  of  others,  it  is  important  that 
such  acts  should  be  made  to  bear  llieir  natural  construction,  so 
that  deceit  and  imposition  upon  third  persons  may  be  prevented. 
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When  a  mechanic's  lien  exists  for  a  debt,  if  the  giving  of  a  deed 
of  trast  to  secure  the  payment  at  a  future  day  of  notes  execu- 
ted for  that  debt,  when  that  deed  covers  the  identical  property 
covered  by  the  lien,  is  not  a  waiver  of  the  lien,  it  would  be  dif- 
ficult to  say  what  act  by  implication  of  law  would  constitute 
euch  a  waiver.  The  notes  being  for  the  debt  secured  by  the 
Biechanic's  lien,  and  payable  at  a  future  day,  that  lien  could 
not  be  enforced  during  the  time  the  notes  had  to  run ;  and  on 
their  becoming  due,  there- being  a  power  in  the  trustees  to  sell 
the  premises  for  their  payment,  no  end  would  be  attained  by 
holding  on  to  the  medbanic's  lien.  Why  this  should  be  done  but 
for  the  purpose  of  disdiarging  the  lien  and  substituting  another 
mode  of  satisfaction  in  its  stead,  it  is  difficult  to  imagine.  Such 
conduct  is  entirely  inconsistent  with  the  idea  of  the  continuance 
of  the  lien,  and  third  persons  who  act  upon  the  faith  of  such 
conduct  should  not  be  deceived  and  disappointed  of  their  just 
expectations.  If  either  party  to  the  transaction  .was  over- 
reached or  was  in  error  as  to  its  consequences,  that  error  can 
not  be  remedied  at  the  expense  of  third  persons. 

The  cases  cited  by  the  plaintiff  have  been  examined,  and  they 
do  not  contradict  any  thing  here  said.  Although  there  may  be 
some  distinction  between  an  equitable  lien  and  one  expressly 
given  by  law,  yet  there  is  nothing  in  the  cases  hostile  to  the 
idea  that  a  lien  conferred  by  statute  may  be  extinguished  by 
implication  arising  from  the  conduct  of  the  parties.  The  strong 
feature  in  this  case  is,  that  the  deed  of  trust  was  on  the  very 
property  subject  to  the  lien.  Had  it  been  on  other  property  the 
case  might  have  been  different.  Courts  are  inclined  to  regard 
securities  as  cumulative,  when  it  can  be  done  without  violence 
to  the  rights  of  third  persons. 

From  the  view  we  have  taken  of  the  case,  it  can  make  no 
difference  that  the  lien  was  filed  when  the  defendant,  Billings, 
became  the  purchaser.    The  deed  of  trust  was  also  in  exist- 
ence. 
The  judgment  will  be  affirmed,  the  other  judges  concurring. 
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Glabk  k  Lemmon,  Defendants  in  Error,  v.  Brown  and  others. 
Plaintiffs  in  Error. 

1.  Where  a  scire  facias  to  enforce  a  mechanic's  lien  is  issued  against  the  con- 
tractor who  built  the  building  against  which  the  lien  is  claimed,  and  also 
against  the  owners  thereof,  and  it  appears  on  Ihe  trial  that  plaintiffs  had 
not  given  the  notice  of  the  claim  of  lien  to  plaintiffs  within  the  time  requir- 
ed by  statute,  the  owners^  howerer,  not  contesting  in  their  answer  the  vali- 
dity of  the  lien  on  the  ground  of  the  want  of  the  requisite  thirty  days'  no- 
tice, and  not  excepting  to  any  act  of  the  court  during  the  progress  of  the 
trial,  and  making  no  motion  in  arrest  of  judgment  or  for  a  new  trial ;  AeM^ 
that  the  contractor  can  not  be  permitted  to  attack  the  validity  of  the  lien  on 
the  ground  of  a  want  of  timely  notice,  though  he  may  contest  the  plaintiffs' 
demand,  so  far  as  the  validity  and  extent  of  the  debt  is  concerned. 

Error  to  St.  Louis  Circuit  Court. 

Scire  facias  to  enforce  a  mechanic's  lien  under  the  St.  Louis 
mechanics*  lien  act  of  February,  1843.  The  scire  facias  is- 
sued against  Brown,  the  contractor  for  the  erection  of  the  build- 
ing upon  which  a  lien  is  claimed  to  exist,  and  Scarritt  &  Ma- 
son, owners  thereof.  Scarritt  &  Mason,  in  their  answer, 
*^  admit  that  they  received  notice  of  plaintiffs'  claim  on  the  22d 
day  of  July,  1852.''  **  They  pray  the  court  to  protect  them  in 
any  jjidgment  that  may  be  rendered  against  the  said  Brown  or 
the  said  building."  It  is  not  alleged  in  this  answer  that  the 
notice  given  was  not  given  within  the  proper  time.  Brown  filed 
a  separate  answer.  It  was  shown  on  the  trial  that  the  notice 
of  the  claim  of  lien  was  given  to  Scarritt  &  Mason  more  than 
thirty  days  after  the  accrual  of  the  indebtedness  for  which  the 
lien  is  claimed.  In  the  statement  of  the  demand  of  plaintifb, 
filed  in  the  Circuit  Court,  the  building  upon  which  the  lien  was 
claimed  was  described  as  follows :  *'  A  certain  four  story  brick 
■  warehouse,  situated  between  Second  and  Third  streets,  and  be- 
tween Vine  street  and  Washington  avenue,  on  the  south  side  of 
said  Washington  avenue."  On  the  trial,  plaintiffs  were  permit- 
ted to  amend  their  scire  facias  by  inserting  the  following  alle- 
gation :  '^  The  said  Wm.  G.  Clark  and  Andrew  Lemmon  hay- 
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ing  given  to  the  said  owners  notice  of  their  intention  to  hold  the 
said  warehouse  for  said  demand.''  Scarrett  &  Mason  assented 
to  this  amendment.  Brown  demurred  to  the  amended  scire 
faciasy  the  demurrer  was  overruled.  The  record  shows  that 
defendant,  Brown,  alone  excepted  to  the  action  of  the  court  be- 
low in  receiving  evidence  objected  to,  in  refusing  instructions, 
&c.     The  jury  gave  a  verdict  for  plaintiffs. 

Barrett  J  for  plaintiffs  in  error.  The  court  erred  in  permit- 
ting  the  amendment  of  the  scire  facias.  Such  a  writ  can  not 
be  amended  by  inserting  any  thing  not  in  the  record  upon  which 
it  is  founded.  There  was  no  notice  given  to  the  owners  of  the 
building  within  thirty  days  after  the  accrual  of  the  indebted- 
ness, and  no  copy  of  this  notice  was  filed  with  the  lien.  (Sess. 
Acts,  1842,  p.  83.)  The  description  was  not  good.  (lb.  p. 
84,  §4.) 

Polkj  for  defendants  in  error.  Scarrett  &  Mason,  the  own- 
ers of  the  building,  do  not  object  to  the  sufficiency  or  timeliness 
of  the  notice  of  the  lien,  or  of  the  lien  itself.  The  statute  pro- 
vides for  giving  notice  to  the  owner  for  his  benefit  and  not  for 
the  benefit  of  the  contractor.  The  contractor  has  nothing  to  do 
with  the  matter  of  giving  notice  to  the  owner,  and  should  not 
be  permitted  to  raise  objection  on  that  score.  It  is  Brown  who 
makes  all  the  objections  in  this  case. 

Lbonaid,  Judge,  delivered  the  opinion  of  the  court. 

In  order  to  constitute  a  valid  lien  in  favor  of  a  material  man 
under  a  contract,  not  with  the  owner,  but  with  the  contractor, 
pursuant  to  the  St.  Louis  mechanics'  lien  act  of  February, 
1848,  it  is  essential  that  the  party  who  desires  to  acquire  the 
lien  should  give  notice  of  his  intention  to  the  owner  within  thirty 
days  after  the  indebtedness  accrued,  or  the  completion  of  the 
building  or  improvements.  If,  however,  the  owner  or  his  agent 
can  not  be  found,  a  written  notice  may  be  placed,  as  a  substitute 
for  the  personal  notice,  upon  some  conspicuous  part  of  the 
building,  and  a  copy  filed  in  the  proper  office  with  the  lien.  Of 
10— VOL.  xxn. 
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course  this  written  notice,  which  is  allowed  in  case  of  the  party 
whose  duty  it  is  to  give  notice,  must  be  affixed  to  the  building 
within  the  same  time  prescribed  for  personal  notice.  It  is  sug- 
gested in  the  present  writ  of  scire  facias  j  that  the  plaintiff  had 
notified  the  defendants  of  his  intention  to  fix  a  lien  upon  the 
building,  but  it  is  not  averred  or  shown  that  it  was  given  within 
the  required  time,  or  in  what  manner,  whether  personally  or 
constructively — whether  by  delivering  the  notice  to  the  party,  or 
affixing  it  upon  the  building,  and  filing  a  copy  in  the  clerk's 
office  with  the  claim  for  the  lien.  The  notice,  however,  in  one 
form  or  the  other,  within  the  required  time,  is  manifestly  essen- 
tial to  create  a  valid  lien  against  the  building,  where  the  mate- 
rials are  furnished  or  the  work  done  under  a  contract  with  any 
person  other  than  the  owner,  and  the  suggestions  of  the  writ 
would  seem  to  be  insufficient  to  warrant  us  in  imposing  this 
debt  as  a  lien  upon  the  building. 

But  the  difficulty  is  that,  so  far  as  Brown,  the  contractor,  is 
concerned,  this  is  a  part  of  the  case  in  which  he  has  no  interest, 
and  the  owners,  the  only  parties  really  interested  in  it,  make  no 
objection.  It  is  true,  both  contractors  and  owners  may  be  and 
probably  are  proper  parties  to  the  scire  facias— \\iQ  contractor, 
because  he  is  interested  in  the  question  of  indebtedness,  being 
bound  to  indemnify  the  owner  against  this  charge  upon  his 
property — and  the  owner,  because  his  property  is  thereby  sub- 
jected to  the  payment  of  the  debt,  his  interest  extending  to  both 
debt  and  lien,  as  the  latter  involves  the  former.  It  is  true  that 
all  these  parties  bring  the  case  here,  and  join  in  the  assignment 
of  errors  ;  but  the  owners  do  not  in  their  answer  expressly 
contest  the  lien  on  the  ground  of  the  want  of  the  thirty  days' 
notice,  nor  do  they  except  to  any  act  of  the  court  during  the 
progress  of  the  trial,  and  they  have  neither  moved  for  a  new 
trial  or  in  arrest  of  judgment,  and,  we  presume,  do  not  in  fact 
complain  here  of  the  alleged  error. 

The  points,  too,  made  by  Brown,  that  we  consider  of  any 
weight,  are  confined  exclusively  to  matters  affecting  the  validity 
of  the  lien  9  and  do  not  touch  the  extent  or  validity  of  the  debt ; 
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and  the  jadgment  is  a  special  one  against  the  building  only,  and 
not  against  the  property  or  person  of  Brown,  and  can  not  affect 
his  interest  in  any  particular,  that  we  can  see.  It  would  pro- 
bably conclude  him  in  a  subsequent  suit  by  the  owners  against 
him  for  indemnity,  as  to  the  validity  and  extent  of  the  debt, 
and  so  far  he  may  unquestionably  contest  the  plaintiff's  de- 
mand ;  but  we  see  no  reason  why  he  should  be  allowed  to  go 
further  and  call  in  question  things  in  which,  so  far  as  he  shows, 
he  has  no  interest.     The  judgment  is  affirmed. 


Patrick  &  others,  Appellants,  v.  Ballentine  &  others. 
Respondents. 

1.  Under  §  3  of  act  of  February  24, 1843,  (see  Sess.  Acts,  184?,  p.  83,)  which 
provided  that  "every  person  who  wishes  to.  avail  himself  of  the  benefit  of 
the  preceding  sections,  shall  give  notice  V>  the  owner,  owners,  or  agent, 
within  thirty  days  after  the  indebtedness  accrued,  or  the  completion  of  the 
building  or  improvement,''  &c.  j  held,  that  one  who  gives  notice  of  his  claim 
of  lien  for  materials  furnished,  more  than  thirty  days  after  the  indebtedness 
for  such  materials  accrues,  has  lost  his  lien  by  his  delay,  although  such  no- 
tice may  have  been  given  within  thirty  days  after  the  completion  of  the 
buildings.    (Scott,  J.,  dissenting.) 

•Appeal  from  Si.  Louis  Land  Court. 

The  facts  of  this  case  fully  appear  in  the  opinion  of  the 
court. 

Hudson  Sr  Thomas,  for  appellants.  1.  The  date  of  the 
last  item  in  the  account  filed,  is  the  date  of  the  accruing  of  the 
accounts.  Although  this  statute  of  February  24,  1843,  provi- 
ded an  extraordinary  remedy,  it  should  be  liberally  construed. 
The  notice  of  lien  may  be  given  either  within  thirty  days  after 
the  debt  accrues,  or  thirty  days  after  the  completion  of  the  build- 
ing.    The  creditor  has  his  election. 

Glover  Sr  Richardson^  for  respondent.  l.This  is  wholly 
a  statutory  remedy.    It  was  never  intended  by  the  law  that  the 
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owner  should  pay  his  contractor  at  his  peril,  or  withhold  all  pay- 
ments until  thirty  days  after  the  completion  of  the  building ; 
for,  in  many  instances,  several  years  are  required  to  complete 
a  house  ;  and  it  would  be  paralyzing  to  the  spirit  of  improve- 
ment if  the  owners  of  buildings  were  compelled,  by  a  judicial 
construction  of  this  law,  to  withhold  all  payments  to  their  em- 
ployees until  their  work  is  finished.  It  is  for  the  encourage- 
ment of  mechanics  that  contractors  should  be  paid  during  the 
progress  of  their  work;  but  if  it  be  decided  that  a  sub- con- 
tractor for  work  or  the  material  ;aaan  can  withhold  notice  to  the 
owner,  no  matter  when  the  demand  accrues,  until  the  building 
is  completed,  then  every  owner,  in  self-defence,  will  withhold 
all  payment  until  thirty  days  after  the  building  is  completed. 
The  true  construction  to  be  given  to  this  section  is  this :  if  the 
indebtedness  accrues  before  the  completion  of  the  building,  no- 
tice must  be  given  to  the  owner  within  thirty  days  after  such 
accrual ;  and  if  it  does  not  accrue  until  the  completion  of  the 
building,  then  within  thirty  days  thereafter.  The  lien  is  a  mere 
incident  of  the  debt,  and,  \i  the  position  taken  by  appellants  is 
maintained,  cases  may  occur  where  the  sub-contractor  would  be 
defeated  in  an  ordinary  action  against  the  contractor,  by  the 
statute  of  limitations,  but  would  escape  the  operation  of  that 
statute  by  bringing  himself  within  the  lien  law,  and  be  rewarded 
for  his  negligence  by  making  his  debt  out  of  the  property  of 
another.  2.  Within  the  meaning  of  the  act,  the  indebtedness 
accrued  on  the  date  of  the  last  item  of  the  account.  (9  Mo. 
558,  663  ;  12  Mo.  477  ;  16  Mo.  266.) 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  case  arises  under  the  mechanics'  lien  law,  for  the  county 
and  city  of  St.  Louis,  passed  by  the  legislature  in  February, 
1843.     (Sess.  Acts,  1842-3,  p.  88.) 

The  plaintiffs  filed  their  statement  and  account  for  materials 
furnished  in  the  office  of  the  clerk  of  the  Land  Court  of  St. 
Louis  county,  on  the  8d  of  September,  1853.    The  account 
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contains  a  particular  statement  of  each  item  in  it,  the  date  of 
it,  the  character  of  the  item,  and  the  price.  The  first  item  was 
furnished  and  is  dated  March  11th,  and  the  last  item  May  28th. 
The  year  is  not  named  in  the  account,  but  it  is  obvious  that  it 
was  1853  from  what  appears  on  the  record.  The  notice  of 
this  account,  in  proper  form,  was  served  on  the  defendant,  Bal- 
lentine,  on  the  8th  July,  1853,  more  than  thirty  days  after  the 
last  item  of  the  account  had  been  furnished.  The  account  was 
for  materials  furnished  the  defendants,  Black  and  Frakes,  for 
building  a  house  for  the  defendant,  Ballentine.  The  account 
for  the  lumber  was  closed  on  the  28th  May ;  the  indebtedness 
for  the  materials  furnished  accrued  on  that  day. 

On  the  trial  of  the  scire  facias^  the  plaintiffs  oflfered  to  prove 
the  correctness  of  their  account ;  the  furnishing  of  the  items 
mentioned  ;  the  price  at  which  they  were  furnished  and  deliv- 
ered to  the  contractors  on  said  building  before  the  completion 
of  the  same,  and  that  the  materials  were  used  in,  upon  and 
about  the  erection  and  construction  of  said  building,  and  that 
the  notice  mentioned  was  duly  served  on  defendants  within 
thirty  days  after  the  completion  of  said  building.  The  defend- 
ants objected  to  this  evidence,  and  the  court  excluded  it.  The 
plaintiffs  excepted,  and  then  suffered  a  nonsuit,  with  leave  to 
move  to  set  the  same  aside.  This  motion  being  made  and 
overruled,  the  case  is  brought  here  by  appeal. 

The  question  here  is,  was  this  evidence  properly  excluded  ? 
This  depends  upon  the  construction  of  the  third  section  of  the 
act  before  mentioned,  which  reads  as  follows  :  *'  §  3.  And  be 
it  further  enacted,  that  every  person  who  wishes  to  avail  him- 
self of  the  benefit  of  the  preceding  sections,  shall  give  notice  to 
the  owner,  owners  or  agent,  within  thirty  days  after  the  in' 
dehtedness  accrued^  or  the  completion  of  the  building  or  im* 
provementy  provided  they  can  be  found ;  and  in  case  they 
can  not  be  found,  then  a  notice  shall  be  placed  upon  a  conspi- 
cuous part  of  the  building  or  improvements,  that  there  is  such  an 
amount  due  thereon,  and  that  he  or  they  intend  to  hold  the  said 
building  or  improvements  until  the  true  sum  due  is  paid ;  and  a 
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copy  thereof  shall  be  filed  with  the  lien  ;  but  the  above  limit,  in 
regard  to  notice,  shall  not  extend  to  persons  having  contracts 
with  the  owner,  owners  or  agent."  Does  this  section  allow  the 
material  or  lumber  merchant,  who  contracts  to  furnish  the  con- 
tractor of  the  work  with  materials,  thirty  days  after  the  building 
or  improvements  are  completed,  or  thirty  days  after  the  indebt- 
edness accrues  to  him,  without  regard  to  the  completion  of  the 
work  on  the  building  or  improvement?  Every  person  who 
wishes  to  avail  himself  of  the  benefits  of  the  preceding  sec- 
tions, shall  give  notice  to  the  owner,  owners  or  agent,  within 
thirty  days  after  the  indebtedness  accrued^  or  the  completion 
of  the  building  or  improvement.  Now  what  is  the  meaning 
of  this  sentence  ?  Has  the  party  furnishing  the  materials  to 
the  contractor  the  right  to  give  his  notice  within  thirty  days  af- 
ter his  debt  for  the  materials  furnished  has  accrued?  and  has 
he  the  right  also  to  lie  by  until  the  building  is  completed  and 
paid  for  by  the  owner,  and  then  come  forward  within  thirty 
days  after  such  completion,  give  his  notice,  and  aflSx  his  lien 
upon  the  building  for  the  materials  furnished,  and  subject  the 
owner  to  a  second  payment  for  the  materials  ? 

The  act  was  for  the  benefit  of  '*  every  mechanic,  artisan, 
workman  or  other  person  doing  or  performing  any  work  upon 
or  furnishing  any  materials  for  buildings  or  other  improve- 
ments, or  for  repairing  the  same'' — not  embracing  the  con- 
tractors of  tho  work  only,  but  all  workmen  engaged  by  such 
contractors  and  doing  work  on  such  buildings  and  improve- 
ments. A  contractor  was  thereby  prevented  from  drawing  all 
his  pay  for  the  work  and  then  failing  to  pay  his  laborers  or  his 
lumber  merchants.  These  lumber  merchants  could  give  notice 
within  thirty  days  from  the  accrual  of  the  indebtedness  to  them, 
to  the  owners  of  the  buildings  or  improvements,  and  not  wait 
for  the  completion.  But  there  might  be  a  class  of  workmen,  or 
artisans,  or  others,  doing  or  performing  work  upon  or  about  such 
buildings  or  improvements,  whose  debts  might  not  become  due 
until  tho  completion  of  the  buildings  or  improvements  ;  the  ac- 
crual of  the  debts  of  all  such  as  took  place  on  the  completion 
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of  such  buildings  or  improvements,  must  be  reckoned  from  such 
completion,  and  consequently  the  notice  of  these  debts  must  be 
given  within  thirty  days  from  the  completion  of  the  buildings 
or  improvements. 

The  contractor  who  makes  the  bargain  to  do  the  work  is  not 
limited  to  the  thirty  days  in  giving  his  notice.  Why  so  ?  Be- 
cause the  owner  or  agent  is  not  liable  to  be  called  on  by  him, 
for  either  work  or  materials  furnished,  otherwise  than  in  pur- 
suance of  his  contract.  This  contract  is  known  to  the  owner 
or  agent ;  they  know  whether  there  is  any  thing  due  the  con- 
tractor on  it  or  not,  and  are  not  liable  to  be  deceived  or  imposed 
upon  on  account  of  it. 

But  the  thirty  days'  notice  is  a  limitation  upon  the  demands 
of  others.  And,  according  to  our  view  and  interpretation  of 
this  statute,  the  persons  furnishing  the  materials  are  not  allowed 
to  wait  until  the  completion  of  the  buildings  or  improvements, 
and  within  thirty  days  from  the  event  give  their  notice.  This 
act  was  for  their  benefit  among  others ;  but  when  they  can  ob- 
tain this  benefit  by  one  construction,  and,  at  the  same  time, 
cause  no  injury  or  harm  to  be  done  thereby  to  the  owners,  that 
construction  should  be  favored. 

Whenever  the  indebtedness  accrues  to  the  persons  mentioned 
in  this  act,  within  thirty  days  thereafter  they  shall  give  the  no- 
tice, if  they  wish  to  obtain  its  benefit.  The  legislature  made 
the  two  periods  from  which  the  thirty  days  began  to  run,  in  or- 
der to  embrace  every  reasonable  demand.  One  period  was  the 
accrual  of  the  indebtedness.  The  other  was  the  completion  of 
the  buildings  or  improvements.  No  claim  should  be  a  lien  un- 
less the  creditor  gave  the  notice  within  thirty  days  after  the 
buildings  or  improvements  were  completed.  That  was  the  ut- 
most limit  for  any  demand  to  be  made  a  lien.  None  should  go 
beyond  that.  But  all  were  not  allowed  to  wait  that  long. 
Whenever  the  debt  was  due  —  whenever  the  work  or  labor  had 
been  done,  and  the  indebtedness  for  such  was  due  or  had  ac- 
crued— whenever  the  materials  had  been  furnished  and  the  pay- 
ment therefor  could  be  demanded,  then',  in  all  such  cases,  the 
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notice  must  be  given  within  thirty  days  thereafter,  or  such  debts 
could  not  be  liens  on  the  buildings  or  improTements.  The  per- 
sons who  furnish  materials  know  when  their  demands  become 
due  and  payable.  Then,  within  thirty  days,  let  them  give  the 
owners  notice,  and  thereby  save  the  owners  from  paying  the 
contractors  for  these  very  materials,  which  the  furnishers  may 
seek  to  have  fastened  on  the  buildings  as  a  lien.  Artisans, 
laborers  and  others  know  when  their  wages  become  due  ;  let 
them  give  the  notice  within  the  thirty  days,  and  thereby  save 
the  owners  from  paying  a  contractor  who  might  absorb  all  and 
leave  his  workmen  nothing. 

The  act  must  be  construed  so  as  to  render  the  greatest 
amount  of  benefit  to  those  for  whose  interests  it  was  made, 
and,  at  the  same  time,  to  save  from  injury  the  other  class  of 
persons  upon  which  it  operates,  as  far  as  practicable. 

In  this  case,  then,  the  indebtedness  accruing  on  28th  May, 
and  the  notice  not  being  given  until  8th  July  following,  the 
thirty  days  had  elapsed  and  the  notice  was  not  in  time  to  affix 
the  debt  as  a  lien  on  the  buildings  or  improvements  of  the  de- 
fendant, Ballentine. 

I  confess  we  had  some  perplexity  in  construing  this  statute. 
But  we  conclude  that  the  legislature  did  not  intend  to  fix  the 
running  of  the  thirty  days  for  the  notice  at  any  one  of  two 
periods  for  the  same  debt ;  that  is,  the  notice  should  be  given 
within  thirty  days  from  the  accrual  of  the  debt  or  from  some 
other  event.  But  that  they  meant  to  place  the  completion  of 
the  building  and  the  accrual  of  the  indebtedness  as  two  distinct 
periods — separate  events,  from  one  or  the  other  of  which,  ac- 
cordingly as  the  facts  exist,  the  thirty  days  should  commence 
running.  Any  merchant,  therefore,  furnishing  materials  to  a 
contractor  for  a  building  or  improvement,  has  the  right  to  give 
the  owner  notice  of  his  debt  from  the  day  of  the  indebtedness 
becoming  due ;  any  laborer  for  his  work,  from  the  day  his  wages 
become  due :  not  only  have  they  the  right,  but  it  is  their  duty  to 
do  so,  if  they  wish  the. benefit  of  this  statute. 

The  judgment  is  therefore  affirmed,  Judge  Leonard  concur- 
ring. 
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Scott,  Judge.  This  was  a  proceeding  under  the  act  of  the 
24th  February,  1843,  entitled  '*  An  act  for  the  better  security 
of  mechanics  and  others  erecting  buildings,  or  furnishing  mate- 
rials for  the  same,  in  the  city  and  county  of  St.  Louis. '^  The 
only  question  involved  in  the  record  is,  whether  the  plaintiffs, 
not  having  given  notice  to  the  owner  of  the  building  within  thirty 
days  after  the  indebtedness  for  the  materials  accrued,  are  enti- 
tled to  recover. 

The  third  section  of  the  act  above  referred  to,  prescribes  that 
**  Every  person  who  wishes  to  avail  himself  of  the  preceding 
sections,  shall  give  notice  to  the  owner,  owners  or  agent  within 
thirty  days  after  the  indebtedness  accrued^  or  the  completion 
of  the  building  or  improvement ^ 

It  was  maintained  on  the  part  of  the  defendants,  that  this 
clause  i)f  the  section  should  be  so  construed  as  to  require  all 
indebtedness  accruing  before  the  completion  of  the  building  or 
improvement,  to  be  notified  to  the  owner,  within  thirty  days 
after  it  was  incurred,  and  all  indebtedness  incurred  at  the  com- 
pletion of  the  building,  to  be  notified  within  the  same  time,  so 
that  the  notice  required  by  law  should,  in  all  cases,  be  given 
within  thirty  days  after  any  debt  was  created,  for  materials 
furnished  or  labor  bestowed  on  the  building.  This,  no  doubt, 
would  be  the  safest  construction  for  the  owner,  and  if  the  inter- 
pretation of  the  statute  could  only  operate  prospectively,  there 
would  be  no  hardship  in  adopting  it.  But  as  any  construction 
it  may  receive  must  affect  past  transactions,  I  do  not  feel  my- 
self at  liberty  to  depart  from  the  ordinary  rules  of  interpreta- 
tion, and  thereby  defeat  the  just  expectations  which  were  founded 
on  the  words  of  the  law.  Where  the  words  of  a  statute  are  of 
a  doubtfdl  meaning,  courts  will  always  adopt  such  a  construction 
as  will  produce  the  least  inconvenience ;  but  when  the  language 
of  a  law  is  plain,  the  duty  of  the  courts  is  to  follow  its  direc- 
tion. The  adoption  of  the  interpretation  contended  for  by  the 
defendants,  would  defeat  a  settled  rule  of  the  construction  which 
requires  that  all  the  words  of  a  statute  should  have  some  effect, 
where  it  is  possible.     Now,  if  we  hold  that  the  meaning  of  the 
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law  is  that  notice  should  in  all  cases  be  given  within  thirty  days 
after  any  indebtedness  has  been  created,  we  deprive  of  all  force 
and  effect  the  words,  after  the  completion  of  the  building  or 
improvement. 

The  mischiefs  of  the  contrary  construction  are  more  imagin- 
ary than  real.  Persons  whose  necessities  compel  them  to  labor 
for  a  livelihood,  are  not  apt  to  be  too  indulgent  to  those  who 
employ  them,  or  buy  their  materials.  Their  wages  are  neces- 
sary for  their  support,  and  there  is  no  danger  that  the-  owners 
of  buildings  will  sustain  any  injury  by  their  remissness  in  col- 
lecting them.     In  my  opinion,  the  judgment  should  be  reversed. 


Smith,  Plaintiff  in  Error,  v.  MfiEGiiN,  Defendant  in  Error. 

2.  A  bailee,  who  has  a  boat  in  charge  for  the  purpose  of  repairing  it,  is  bound 
to  use  ordinary  diligence  in  its  preservation,  and  is  liable  for  any  damage 
occasioned  by  launching  the  boat  into  the  river  at  a  time  and  under  cir- 
cumstances of  great  danger  which  ought  to  have  been  foreseen,  and  which 
result  in  the  destruction  of  the  boat,  and  that,  too,  although  the  actual  de- 
struction of  the  boat  may  not  take  place  until  about  twelve  days  after  the 
launching,  by  the  breaking  up  of  the  ice. 

Error  to  St.  Louis  Court  of  Common  Pkas. 

Demurrer  to  a  petition.  The  petition  is  as  follows : 
PlaintifiF  states  that  said  defendant,  Meegan,  in  the  month  of 
December,  1853,  at  the  request  of  plaintiff,  undertook  to  make 
certain  repairs  upon  the  steamboat  Asia,  then  the  property  of 
plaintiff,  of  the  value  of  $11,000,  and,  for  that  purpose,  it  be- 
came necessary  to,  and  defendant  did,  by  his  servants  and 
agents,  haul  said  boat  out  of  the  Mississippi  river  upon  a  cer- 
tain marine  railway,  commonly  called  "  The  Marine  Railway," 
on  the  bank  of  the  Mississippi  river,  in  the  upper  part  of  the 
city  of  St.  Louis,  said  railway  then  being  in  the  possession  and 
use  of  said  defendant,  and  there  made  certain  repairs  upon  said 
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boat.  Plaintiflf  further  states,  that  on  the  19th  day  of  January, 
1854,  said  boat  then  being  on  said  railway,  and  the  said  river 
full  of  floating  ice,  said  defendant,  by  his  agents  and  servants, 
undertook,  in  the  afternoon  of  said  day,  to  launch  said  boat 
into  the  river,  it  being  exceedingly  dangerous  then  to  do  so ; 
in  consequence  whereof,  plaintifiF  objected  and  remonstrated 
against  their  so  doing ;  nevertheless,  the  agents  and  servants 
of  defendant  persisted  therein,  and  some  time  after  dark  of 
said  day,  placed  said  boat  off  of  said  railway  into  the  said 
river. 

Plaintiff  avers  that  it  was  the  regular  business  oF  defendant 
to  make-  repairs  upon  steamboats  at  said  railways,  and  that 
having  undertaken  to  make  repairs  upon  said  steamboat  Asia, 
and  having  taken  the  same  out  of  the  river  upon  said  railways, 
for  that  purpose,  as  was  necessary,  it  became  and  was  the  duty 
of  the  defendant  to  keep  said  boat  upon  said  railway,  after 
such  repairs  were  made,  until  she  could  be  launched  without 
putting  her  in  imminent  peril  and  danger  of  destruction  from 
the  then  condition  of  the  river.  Plaintiff  states  that  said  river, 
at  and  near  the  place  aforesaid,  was  rock-bound,  affording  no 
safe  harbor  for  steamboats  in  time  of  ice ;  that  the  ice  was 
then  running  so  thick  as  to  render  it  impossible  for  said  boat 
to  escape  to  a  safe  harbor;  that  it  was  then  probable  and  al- 
most certain  that  the  river  would  close  that  night,  and  impound 
said  boat,  which,  in  fact,  it  did  so,  leaving  no  chance  for  es- 
cape— leaving  said  boat  in  imminent  peril  from  the  breaking  up 
of  the  ice  afterwards,  by  which,  on  or  about  the  first  Februa- 
ry, 1854,  she  was  wrecked  anjl  destroyed.  Plaintiff  avers  that 
said  bo^t  might  have  remained  in  safety  on  said  railway  until 
after  the  breaking  up  of  the  ice  as  aforesaid,  and  then  launched 
in  safety  ;  that  her  being  launched  in  time  and  manner  as  afore- 
said, and  placed,  by  the  act  of  the  agents  and  servants  of  de- 
fendant, in  peril,  from  which,  she  could  not  be  removed,  was  the 
cause  of  her  destruction.  Plaintiff  avers  that  he  used  all  rea- 
sonable means  in  his  power  for  the  safety  of  said  boat,  before 
she  was  wrecked,  and  to  save  the  wreck ;  and  that  what  was 
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aaved  of  the  wreck,  after  due  diligence,  was  only  of  the  value 
of  one  thousand  three  hundred  and  ninety  dollars. 

Plaintiff  avers  that,  from  the  time  of  launching  said  boat  as 
aforesaid,  until  her  destruction,  there  was  no  time  when  she 
could,  by  proper  diligence  on  the  part  of  the  plaintiff,  have 
been  removed  to  a  place  of  safety  ;  that  she  was  placed  in  im- 
mediate danger  of  destruction,  by  the  acts  of  defendant's  agents 
and  servants,  the  moment  she  reached  the  water,  and  that  the 
danger  continued  at  all  times  imminent  up  to  the  time  of  her 
destruction ;  that  the  signs  and  circumstances,  at  the  time  of 
launching  her,  were  such  as  to  forewarn  and  apprise  any  pru- 
dent man  of  the  impending  danger,  and  the  consequences  which 
did  ensue  might  have  been  naturally  expected  from  thus  launch- 
ing said  boat  at  the  time.  Plaintiff  avers  that  said  loss  hap- 
pened without  any  fault  on  his  part,  and  that  thereby  he  has 
sustained  damage  to  the  amount  of  six  thousand  six  hundred 
and  ten  dollars,  for  which  he  asks  judgment  against  defendant, 
and  for  his  costs  and  for  interest  from  the  commencement  of 
this  suit. 

To  this  petition  the  defendant  demurred,  and  for  causes  of 
demurrer  assigned  the  following :  1.  The  said  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  2.  It  is 
matter  of  law  that  said  defendant  was  not  bound,  by  virtue  of 
his  office  as  owner  of  said  railway,  to  keep  vessels  thereon  af- 
ter the  repairs  to  be  made  thereon  were  finished.  S.  It  ap- 
pears from  the  statements  of  the  petition  that  the  loss  com- 
plained of  was  the  result  of  atmospheric  changes  occurring 
after  the  said  boat  was  launched^  and  it  also  appears  that  the 
launching  of  said  boat  did  not  expose  her  to  danger  and  cause 
her  loss,  but  that  the  loss  alleged  in  the  petition  arose  (accord- 
ing to  the  statements  in  the  petition  )  from  events  which  it  was 
impossible  to  foresee  or  provide  against.  4.  It  appears  that 
said  loss  arose  from  causes  the  operation  of  which  was  sus- 
pended for  twelve  days  after  said  launching,  and  that  then  the 
said  causes  were  put  into  activity  by  influences  beyond  the  con- 
trol of  the  defendant.     5.  It  is  a  matter  of  law  that  there  was 
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no  such  datj  (according  to  the  facts  stated  in  the  petition)  as 
plaintiff  has  in  his  petition  supposed,  whereby  defendant  was 
bound  to  keep  said  boat  on  the  marine  railway  after  her  repairs 
were  completed.  6.  It  appears  from  the  petition  that  the  loss 
complained  of  was  a  remote  and  not  a  proximate  result  of 
any  act  wherewith  the  defendant  is  charged.  7.  It  does  not 
appear  from  said  petition  that  plaintiff  offered  to  pay  or  com- 
pensate defendant  for  allowing  the  said  steamboat  to  remain  on 
the  railway  of  said  defendant  after  the  completion  of  her  re- 
pairs. 8.  It  sufficiently  appears  from  said  petition  that  s^id 
boat  was  not  put  into  the  water  from  off  of  said  marine  rail- 
way until  the  contract  of  said  defendant  (if  any)  with  said 
plaintiff,  in  respect  thereof,  was  fully  performed. 

The  court  gave  judgment  on  the  demurrer  for  the  defendant. 
The  plaintiff  brings  the  case  here  by  writ  of  errror. 

jB.  a,  Hill^  for  plaintiff  in  error.  1.  There  was  a  clear  case 
of  loss  by  the  negligence  of  defendant  made  out,  and  it  was 
error  to  decide  as  a  matter  of  law  that  the  loss  was  not  caused 
by  the  negligence  of  the  defendant.  This  was  a  matter  of  fact 
for  the  jury.  The  issue  was  one  of  fact.  (  See  4  McCord,  220 ; 
Story's  Bail.  §  429,  15 ;  1  Camp.  138 ;  4  Barn.  &  Aid.  21, 
36,  41 ;  5  id.  342 ;  1  Stark.  238.) 

Gantt  and  Hudson  Sc  Thomas y  for  defendant  in  error.  1. 
The  damage  here  was  too  remote.  The  boat  lived  uninjured  at 
least  twelve  days  amidst  the  perils  in  which  it  is  alleged  it  was 
placed  by  the  defendant ;  and  when  the  loss  occurred,  it  was 
caused  by  atmospheric  changes  taking  place  subsequent  to  the 
act  of  defendant.  The  law  would  hold  the  defendant  respon- 
sible only  for  such  loss  or  damage  as  could  have  been  foreseen 
at  Uie  time  the  boat  was  launched,  and  which  must  have  been 
the  natural  and  proximate  result  of  such  launching.  ( See  1 
Chit.  PI.  871,  441 ;  1  Dow's  R.  207;  Sedgwick  on  Dam.  70, 
75,  80. )  2.  It  was  no  part  of  the  contract  that  the  boat  should 
remain  on  the  ways  after  it  was  repaired,  nor  is  any  custom  or 
usage  to  that  effect  alleged. 
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Leonard,  Judge,  delivered  tlie  opinion  of  the  court. 

The  defendant  was  bound  to  use  at  least  ordinary  care  for 
the  preservation  of  the  plaintiff's  boat,  and  if  he  launched  it 
into  the  river  at  a  time  and  under  circumstances  of  great  dan- 
ger, which  ought  to  have  been  foreseen,  and  which  resulted  in 
the  destruction  of  the  boat,  notwithstanding  the  use  of  all  pro- 
per care  on  the  plaintiff's  part,  he  must  bear  the  loss  occasioned 
by  his  own  improper  conduct.  This  is  the  case  substantially 
presented  by  the  petition,  and  the  judgment  must  therefore  be 
reversed,  and  the  cause  remanded,  in  order  that  the  matter  may 
be  tried  upon  the  proof. 

Judgment  reversed,  and  cause  remanded. 


Bennett,  Appellant,  v.  Belt's  Administrator,  Respondent. 

1.  A.  owning  the  legal  title  to  a  steamboat,  as  to  one  half  of  which  B.  is  the 
beneficial  owner,  made  a  bill  of  sale  of  one  half  of  the  said  boat  to  C. ; 
held,  in  a  suit  by  B.  against  C.'s  administrator,  for  a  balance  of  the  pur- 
chase money  remaining  due,  that  evidence  is  admissible,  to  show  that  the 
bill  of  sale  was  made  by  A.  at  the  request  of  B.,  and  was  intended  by  the 
parties  to  convey  the  interest  of  B. 

Appeal  from  St.  Louis  Circuit  Court, 

This  case  came  originally  from  the  Probate  Court  of  St. 
Louis  county,  whence  it  was  taken  by  appeal  to  the  Circuit 
Court.  Anthony  Bennett,  appellant,  presented  to  the  Probate 
Court,  for  allowance,  against  the  estate  of  defendant's  intes- 
tate, a  claim  for  a  balance  of  $699  43,  alleged  to  be  duo  to 
the  said  Bennett  upon  purchase  of  one  half  of  the  steamboat 
Saluda  from  the  said  Bennett.  In  the  account  presented  to  the 
Probate  Court,  the  consideration  of  the  said  purchase  was  set 
down  as  being  $1532  43,  upon  which  a  credit  of  $83;{  was 
allowed. 
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Upon  the  trial  of  this  case  in  the  Circuit  Court,  plaintiff  gave 
in  evidence  the  deposition  of  Peter  Conrad,  who  testified  that 
in  March,  1852,  he  executed  a  bill  of  sale  to  Francis  T.  Belt, 
defendant's  intestate,  for  a  part  of  the  steamboat  Saluda; 
tiiat  before  Belt  bought,  witness,  Conrad,  and  Anthony  Ben- 
nett, (appellant,)  were  owners  of  said  boat  in  equal  moieties 
thereof ;  that  the  whole  title  stood  in  witness'  name  for  the  con- 
venience of  Mr.  Bennett ;  that  Belt,  after  his  purchase,  paid 
part  of  the  purchase  money,  to- wit,  $888,  by  lifting  a  note 
made  by  Bennett  and  Conrad  for  that  amount. 

Certain  questions  and  answers  contained  in  Conrad's  depo- 
sition, to  the  effect  that  Belt  purchased  his  interest  in  the  Saluda 
from  Bennett,  through  Conrad ;  that  Bennett  was  the  owner  of 
the  one- half  interest  transferred  by  the  bill  of  sale  executed  by 
Conrad ;  that  the  consideration  was  $1200  and  one  half  the 
debts  which  the  boat  owed  at  the  time  of  the  purchase,  the 
whole  of  which  amounted  to  between  $600  and  $700 — not  to 
exceed  the  latter  sum  ;  that  Belt  never  paid  any  part  of  the 
debts  of  the  boat,  assumed  by  him, — were  stricken  out  on  the 
motion  of  defendant,  to  which  plaintiff  excepted. 

Defendant  then  gave  in  evidence  the  bill  of  sale  dated  March 
22,  1852.  It  was  an  ordinary  bill  of  sale  of  a  steamboat,  ex- 
ecuted by  Conrad,  transfering  to  Belt  one  half  of  the  steamboat 
Saluda  in  consideration  of  $1200.  This  bill  of  sale  was  un- 
der seal,  and  contained  a  covenant  of  warranty  on  the  part  of 
the  said  Conrad  against  all  lawful  claims  and  demands  against 
said  one  half  of  said  boat  Saluda.  At  the  foot  of  the  bill  of 
sale  was  the  following  in  writing,  and  signed  by  the  plaintiff, 
Bennett:  *' I  hereby  certify  and  guarantee  the  validity  of  the 
foregoing  sale,  and  do  hereby  quit  claim  to  any  interest  I  may 
have  had  in  said  steamboat  Saluda — day  and  date  above  writ- 
ten.    [Signed]  Anthony  Bennett." 

In  rebuttal,  plaintiffs  introduced  one  Simmons,  who  testified 
that  when  Belt  bought  an  interest  in  the  Saluda,  he  took  up  a 
note  for  $833,  given  by  Conrad  and  Bennett  to  one  Page,  a 
former  owner  of  said  boat,  from  whom  said  Conrad  and  Ben- 
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nett  had  purchased  her.  The  balance  of  what  Belt  was  to  pay 
was  to  be  applied  on  another  note  given  to  said  Page  by  Con- 
rad and  Bennett,  at  the  time  of  their  purchase. 

The  cause  was  submitted  to  the  court,  a  jury  .being  waived, 
and  judgment  was  given  for  the  defendant. 

Krum  8c  Harding^  for  appellant. 

T.  T.  Gantt^  for  respondent.  1.  The  action  should  have 
been  in  the  name  of  Conrad  and  Bennett. 

Leonard,  Judge,  delivered  the  opinion  of  the  court. 

The  plaintiffs  case  assumes  that  he  was  the  beneficial  owner 
of  one  half  of  the  boat,  the  legal  title  to  which  stood  in  the 
name  of  Conrad,  the  other  part  owner,  and  that  he  made  a  ver- 
bal sale  of  his  half  to  Belt,  the  defendant's  intestate,  for  which 
the  latter  was  to  pay  twelve  hundred  dollars  and  one  half  of 
the  debts  ;  and  that,  in  order  to  execute  the  contract  on  his  part, 
Conrad,  at  his  instance,  made  a  written  transfer  to  Belt  of  half 
of  the  boat.  This  is  substantially  the  proof  oflfered,  and  the 
court  excluded  the  main  part  of  it  upon  the  ground  that  the 
written  transfer  of  the  title  concluded  the  matter,  and  that  it 
appeared  by  that  instrument  that  the  sale  was  made  by  Conrad 
and  not  by  Bennett,  and  of  course  that  the  contract  to  pay  was 
with  him  and  not  with  the  plaintiff.  This,  it  seems  to  us,  is  a 
total  misapplication  of  that  very  wise  rule  of  law  that  forbids 
parties  who  have  adopted  a  written  memorial  of  their  contract 
to  contradict  it  afterwards  by  oral  evidence.  This  bill  of  sale 
is  not  the  written  evidence  of  the  contract  between  Bennett  and 
Belt — that  transaction  was  not  put  in  writing ;  but  after  it  was 
made,  the  bill  of  sale  was  executed  by  Conrad,  by  direction  of 
Bennett,  as  a  performance  of  Bennett's  undertaking. 

The  evidence  ought  to  have  been  received,  and  the  plaintiff 
permitted  to  prove  the  verbal  contract  between  himself  and 
Bennett,  and  to  recover  whatever  sum  he  was  entitled  to  for  a 
breach  of  that  contract. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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BiPPET,  Bespondent,  v.  EvAics,  and  others,  Appellants. 

1.  A  person  who  holds  himself  out  as  a  partner  may  he  charged  as  a  partner ; 
and  where  in  a  peUtion  a  person  is  charged  as  partner,  and  the  proof  shows 
merely  that  he  has  held  himself  out  as  a  partner ;  hildy  that  this  is  no  va- 
riance. 

•Appeal  from  St.  Louis  Circuit  Court. 

This  was  an  action  to  recover  the  value  of  certain  lumber 
famished  to  the  defendants  as  partners,  at  their  request,  and 
particalarly  at  the  request  of  defendant,  Dennis.  No  answer  was 
filed  by  any  defendant  except  Dennis,  who  denied  that  at  any 
time  he  did  business  as  a  partner  with  the  other  defendants ; 
that  they  alone  were  partners,  and  that  he  (Dennis)  was  their 
clerk.  The  cause  was  submitted  to  the  court  sitting  as  a  jury, 
and  the  plaintiff  introduced  proof  showing  that  previous  to  the 
time  the  lumber  was  furnished,  the  other  defendants,  then  do- 
ing business  as  partners  under  the  name  and  style  of  Evans, 
Harris  &  Co.,  had  been  dealing  with  plaintiff,  and,  in  the  lan- 
guage of  the  witness,  had  *^  got  tight  up ;"  that  about  that  time 
Dennis  came  to  plaintiff's  oflSce  and  asked  what  the  debt  of 
Evans,  Harris  &  Co.,  was,  and  went  on  to  state  that  he  was 
^^  going  in  with  them ;"  that  he  had  gone  around  and  collected 
what  the  ^'  concern"  owed,  and  was  satisfied  ;  that  afterwards, 
in  ordering  lumber,  he  said,  ^^  let  our  wagon  have"  such  and 
so  much  lumber  ;  that  he  talked  of  *'  our"  property,  and  said 
that  he  was  going  do^vn  to  the  Republican  ofiBce  to  give  ^^  us" 
a  puff;  with  other  evidence  tending  to  the  same  result.  It  was 
also  in  evidence  that  plaintiff  never  would  have  trusted  the 
otiier  defendants  alone. 

Defendant  introduced  evidence  tending  to  prove  that  pre- 
▼ious  to  and  about  the  time  of  the  furnishing  of  the  above 
lumber,  an  agreement  was  made  between  the  other  defendants, 
then  doing  business  under  the  name  and  style  of  Evans,  Har- 
ris &  Oo.y  on  the  one  side,  and  Dennis  on  the  other  side,  by 
which  it  was  agreed  that  Dennis  should  loan  the  firm  of  Evans^ 
•  11— YOL.  xxn. 
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Harrid  k  Go.  $5000  ;  that  they  shoald  take  Dennis  as  their 
clerk  to  manage  finances,  at  a  salary  of  $1000,  and  if,  at  the 
expiration  of  one  year,  Dennis  shoald  desire  to  become  a  part- 
ner, then  the  $3000  shoald  be  considered  a  payment  of  his 
share ;  bat  if  not,  then  the  $5000  shoald  be  payable  six  months 
after  notification;  and  said  Evans,  Harris  &;  Co.,  the  defend- 
ants, executed  a  deed  of  trust  of  certain  real  estate,  to  secure 
the  payment  of  the  money  loaned.  It  also  appeared  on  cross- 
examination,  that  the  said  real  estate  had  been  sold  under  the 
said  deed  of  trust,  and  bought  in  by  Dennis  and  sold  again. 
The  court  found  that  defendant,  Dennis,  held  himself  out  to 
plaintiff  as  a  member  of  the  firm  of  Evans,  Harris  k  Co.,  as 
composed  of  J.  Evans,  E.  Evans,  James  Harris  and  Thomas 
Dennis,  and  that  in  faith  thereof  the  plaintiff  furnished  the 
lumber,  the  value  of  which  is  sought  to  be  obtained  in  the  pre- 
sent action,  and  gave  judgment  for  the  plaintiff  for  $148  86, 
with  interest  from  commencement  of  suit. 

B.  BaieSj  for  appellant. 

Shepley,  for  respondent.  1.  The  facts  proved  on  the  trial 
and  found  by  the  court  sustain  the  averments  of  the  petition. 
It  is  no  variance  because  the  court  failed  to  find  that  a  partner- 
ship, as  to  themselves,  existed  between  the  defendants.  The 
proof  sustains  the  finding. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

We  see  no  reason  to  disturb  the  finding  of  the  court.  It 
seems  to  be  warranted  by  the  evidence,  or  at  least  there  was 
evidence  enough  to  support  it.  Nor  does  the  finding  discredit 
the  evidence  on  the  part  of  the  defendants.  As  to  them,  Den- 
nis may  not  have  been  a  partner ;  but  nothing  is  more  familiar 
than  that  persons,  as  between  themselves,  may  not  be  partners, 
whilst  they  will  be  so  considered  as  to  third  persons. 

We  see  no  variance  between  the  proof  and  the  cause  of  ac- 
tion as  stated.  The  defendants  were  sued  as  partners,  and  the 
evidence  conduces  to  establish  the  same  fact.    If  Dennis  held 
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himself  out  to  the  world  as  a  partner,  though  not  a  partner  in 
fact,  jet  he  wars  one  as  to  the  world,  and  it  was  proper  to  charge 
him  as  such  with  the  other  partners. 
The  other  judges  concurring,  the  judgment  is  affirmed. 


Geyer,  Plaintiff  in  Error,  v.  Girard,  Defendant  in  Error. 

1.  Section  3  of  the  "act  regulating  conveyances,"  (R.  C.  1845,)  does  not 
relate  to  conveyances  of  leasehold  interests. 

2.  Where  a  lessee  executes  to  his  lessor  a  deed  of  trust  upon  the  leasehold  in- 
terest to  secure  the  payment  of  a  note  given  as  a  part  consideration  for  the 
lease,  and,  before  the  maturity  of  the  note,  the  lessee  is  evicted  by  one  hav- 
ing a  paramount  title,  and  then  takes  a  lease  of  the  same  land  from  the 
person  so  evicting,  this  lease  will  not  enure  to  the  benefit  of  a  purchaser 
under  the  deed  of  trust. 

Error  to  Si.  Louis  Land  Court, 

This  is  an  action  in  the  nature  of  an  action  of  ejectment. 
The  facts  as  found  by  the  court  and  agreed  upon  by  the  par- 
ties, are  as  follows  :  In  the  year  1849,  John  Girard,  the  de- 
fendant, leased  from  one  Maria  Solms,  the  premises  in  ques- 
tion for  the  term  of  ten  years.  Besides  the  rent  reserved,  he 
(Girard)  agreed  to  pay  $100,  and  gare  his  promissory  note  for 
the  same,  secured  by  a  deed  of  trust  upon  the  said  lease.  In 
the  year  1862,  and  before  the  said  note  became  due,  the  de- 
fendant, Girard,  was  ejected  from  the  leasehold  premises  by 
one  E.  R.  Mason,  holding  under  a  superior  title.  After  such 
ejectment,  the  defendant,  Girard,  held  a  portion  of  said  prem- 
ises, (how  long  after,  does  not  appear,)  as  tenant  of  said  E. 
B.  Mason,  by  a  lease.  It  is  agreed  by  the  parties  that  the  said 
E.  R.  Mason  is  the  true  and  legal  owner  of  the  premises.  After 
the  maturity  of  said  note,  default  being  made  in  the  payment 
of  the  same,  the  trustee  of  said  Maria  Solms  sold  to  the  plain- 
tiff the  premises  of  the  defendant,  held  by  the  lease  from  M. 
SoImSy  and  conveyed  by  said  deed  of  trust.     The  plaintiff  hav- 
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ing  thas  purchased  the  leasehold  estate  of  the  defendant,  held 
by  the  lease  from  M.  Solms,  and  conveyed  by  said  deed  of 
trnst,  relying  upon  that  title,  now  brings  this  suit  for  the  pos- 
session of  said  premises,  as  to  all  right  thereto  held  by  defend- 
ant under  the  said  lease  from  Mason* 

The  court,  fitting  as  a  jury,  found  for  the  defendant  and  gave 
judgment  accordingly. 

Delafitld  and  KrihhtUy  for  plaintiff  in  error. 

Jone9  4'  Sherman  y  for  defendant  in  error. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

It  is  plain  that  in  this  case  the  after  acquired  title  does  not 
pass  to  the  grantee  in  the  deed  of  trust,  by  virtue  of  the  third  ' 
section  of  the  act  concerning  conveyances.  That  section  relates 
only  to  estates  conveyed  in  fee  simple  absolute,  and  in  its  terms 
to  no  other  estates.  The  subject  of  the  conveyance  under  con- 
sideration is  a  leasehold  interest.  The  circumstance  that  it  is 
regarded  as  real  estate  by  some  of  our  statutes,  does  not  affect 
this  question. 

The  case  must  then  stand  on  the  reasonableness  and  justice 
of  it.  The  doctrine  in  relation  to  after  acquired  estates  pass- 
ing by  a  former  deed  of  the  grantor,  is  not  applicable  to  the 
circumstances  of  this  case.  The  bare  statement  of  the  propo- 
sition is  a  su£5cient  refutation  of  it.  A  lessee,  in  addition  to 
his  annual  rent,  agrees  to  pay  a  sum  in  gross  by  way  of  bonus, 
and  gives  a  deed  of  trust  on  the  demised  premises  to  his  lessor 
to  secure  the  payment  of  this  sum.  Afterwards,  the  lessee  is 
evicted  and  takes  a  lease  of  the  premises  from  the  person  by 
whom  he  has  been  evicted  by  a  paramount  title,  and  who  is  the 
real  owner  of  them.  Now  it  is  maintained  that  this  after  ae< 
quired  title  passed  by  virtue  of  the  express  or  implied  warranty 
contained  in  the  deed  of  trust,  and  that  a  purchaser  under  that 
deed  acquired  the  title  the  lessee  obtained  under  her  last  lease. 

The  purchaser  under  the  deed  is  in  no  better  situation  than 
the  original  lessor,  for  whose  benefit  it  was  given.    The  terms 
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of  the  deed  under  which  he  purchased  was  notice  to  him,  as 
the  deed  on  its  face  showed  that  an  after  acquired  title  could 
only  come  in  the  event  of  the  failure  of  the  title  obtained  under 
the  first  lease,  which  was  the  sole  consideration  of  the  deed  of 
trust.     The  other  judges  concurring,  the  judgment  is  a£Brmed. 


VoGBL,  Defendant  in  Error,  v.  Voqel's  Adbunistrator,  Plain- 
tiff in  Error. 

1.  A  BtipalatioD  in  a  marrriage  contract  to  the  effect  that  in  case  the  wife 
should  survive  the  husband,  she  should  receive  from  the  estate  of  the  hus- 
band the  sum  of  $200,  is  valid ;  such  an  instrument  is  not  a  testamentary 
disposition,  but  creates  a  legal  liability  in  favor  of  the  wife,  and  she  may 
bring  suit  on  the  same  after  the  decease  of  her  husband,  against  his  repre* 
sentatives. 

Error  to  St.  Louis  Court  of  Common  Pleas. 

The  case  is  fully  stated  in  the  opinion  of  the  court. 
C.  Oibsorij  for  plaintiff  in  error. 
Hart  Sr  Jeckoj  for  defendant  in  error. 

Byland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  the  Common  Pleas,  by  Magdalena  Yogel 
against  Henry  Yogel,  as  the  administrator  of  the  estate  of 
Evcrhard  Vogel,  deceased,  on  the  following  contract:  **This 
marriage  contract,  made  and  entered  into  on  this  16th  day  of 
April,  1850,  by  and  between  Everhard  Vogel  and  Magdalena 
Sehlesser,  both  of  the  county  of  St.  Louis  and  State  of  Mis- 
souri, witnesseth,  that,  whereas,  said  parties  are  at  present 
desirous  to  become  united  in  the  h«ly  bonds  of  wedlock  ;  there- 
fore, for  the  better  understanding  of  parties,  it  is  mutually 
hereby  agreed  between  them,  as  follows,  to-wit :  First,  in  case 
of  the  demise  of  party  of  the  first  ]^part, 'Everhard  Vogel,  prior 
to  party  of  the  second  part,  Magdalena  Sehlesser,  then  and  in 
that  case  she  is  to  receive  from  the  estate  of  party  of  the  first 
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part  the  sum  of  two  hundred  dollars,  cash,  for  her  own  benefit 
and  behalf  forever  ;  second,  in  case  of  the  death  of  party  of 
the  second  part  prior  to  that  of  party  of  the  first  part,  then  and 
in  that  case  all  the  property,  of  whatever  description,  that  she 
now  has,  or  hereafter  may  have,  is  to  descend  to  the  children 
of  party  of  second  part,  by  her  first  husband,  Frederick 
Schlesser.''  This  agreement  was  signed  and  sealed  by  the  par- 
ties, and  witnessed  by  Joseph  Eountz. 

The  plaintiff  sues  for  the  two  hundred  dollars  promised  to 
her  in  this  marriage  contract.  There  was  a  demurrer  by  de- 
fendant to  the  petition,  which  was  overruled,  and  judgment  af- 
terwards rendered  by  default  in  favor  of  the  plaintiff.  The 
defendant  excepted,  sued  out  his  writ  of  error,  and  brings  the 
case  to  this  court. 

The  defendant,  plaintiff  in  error,  relies  upon  the  following 
point  for  a  reversal :  That  this  contract  is  a  testamentary  dis- 
position, and  does  not  create  a  legal  liability  so  as  to  constitute 
the  plaintiff  a  creditor ;  that  she  should  go  into  the  Probate 
Court  and  claim  as  a  distributee  ;  and  that  this  action  can  not 
be  maintained. 

This  court  will  therefore  only  notice  this  point.  In  our  opin- 
ion this  is  a  valid  and  subsisting  contract,  and  that  a  legal 
obligation  is  thereby  created  in  favor  of  the  petitioner  to  de- 
mand the  sum  of  money  from  the  estate  of  her  deceased  hus- 
band. The  marriage  of  the  parties  did  not  destroy  the  peti- 
tioner's rights  ;  her  cause  of  action  did  not  accrue  until  after 
the  dissolution  of  the  marriage,  and  the  promise  to  her  to  have 
the  sum  of  two  hundred  dollars  from  his  estate  paid  to  her, 
authorizes  her  to  sue  for  it  in  the  court  below.  In  Gage  v, 
Acton,  decided  in  king's  beijch,  in  the  11th  year  of  William  III, 
it  was  held  that  a  bond  with  a  condition,  &c.,  given  to  a  feme 
soky  is  not  discharged  by  her  marrying  the  obligor.  After 
several  arguments  at  the  bar,  the  court,  consisting  of  three 
judges,  gave  separate  opinions,  and  Gould  and  Turton,  justi- 
ces, were  of  opinion  that  the  bond  was  not  destroyed,  nor  the 
debt  extinguished  by  the  marriage.     Holt,  chief  justice,  was 
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of  a  contrary  opinion.  This  opinion  of  Holt's  was  afterwards 
mentioned  with  regret  by  Lord  Kenyon,  chief  justice,  in  the 
case  of  Milbourn  v.  Ewart  tt  al.^  (5  Term  Rep.  884):  *«I 
can  not  bat  lament,"  said  Lord  Eenyon,  '^  that  he  (Holt)  had 
recourse  to  such  flimsy  and  technical  reasonings  to  enforce  a 
case  so  directly  against  law  and  conscience. ''  The  case  of 
Gage  V.  Acton  is  reported  by  Carthcw,  at  p.  611 ;  1  Salkeld, 
825  ;  12  Mod.  290  ;  Smith  et  ux.y  v.  Stafford,  Hobart's  Rep. 
877.  In  the  case  of  Milbourn  v.  Ewart  et  al. ,  5  Term  Rep. 
881,  the  court  of  king's  bench  was  unanimous  in  the  opinion 
that  a  bond  conditioned  for  the  payment  of  money,  after  the 
obligor's  death,  made  to  a  woman  in  contemplation  of  the  ob- 
ligor's marrying  her,  and  intended  for  her  benefit,  if  she  should 
survive,  is  not  released  by  their  marriage.  Then  why  may  not 
the  wife,  or  rather  the  widow,  sue  upon  such  an  obligation  ? 
It  is  not  released ;  it  is  still  binding,  and  we  are  aware  of 
no  principle  which  deprives  her  of  her  remedy  on  such  an  ob- 
ligation. The  judgment  below  is  affirmed ;  the  other  judges 
concurring. 


JoNBs'  Administrator,  Appellant,  v.  Covington,  Respondent. 

1.  A.  by  instrument  of  writing  not  under  seal,  executed  in  the  year  1838,  con- 
yeyed  to  B.  a  negro  slave ;  A.  retained  possession  of  the  slave  until  his  death 
in  1853  \  held,  that  B.  had  no  title  to  the  slave. 

2.  Under  the  law  as  it  stood  in  1838,  (see  R.  C.  1835,  p.  588,)  in  order  to  per- 
fect a  gift  of  a  slave  so  as  to  divest  the  title  of  the  giver  even  as  against 
himself,  there  must  have  been  either  a  change  of  the  possession  or  a  record- 
ed instrument  of  the  character  designated  in  the  statute.  Per  Leonard,  J. 
(Scott,  i.,  nonconcurring  in  this  doctrine,  liolding  that  a  deed  of  gift  of  a 
slave,  under  seal,  will  pass  a  title  to  such  slave,  notwithstanding  the  said 
statute.  The  common  law  respecting  gifts  was  in  force,  notwithstanding 
the  statute.) 

Appeal  from  St.  Louis  Court  of  Common  Pleas. 

This  was  an  action  to  recover  a  slave  which  had  originally 
belonged  to  one  John  Howdeshell,  who,  on  the  10th  of  Sep- 
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tember,  1888,  made  the  following  bill  of  sale :  <^  Know  all 
men  by  these  presents,  that  I,  John  Howdeshell,  of  the  state  of 
Missouri  and  county  of  St.  Louis,  have  this  day  bargained  and 
sold  unto  Nathan  Jones,  of  the  state  and  county  aforesaid,  two 
black  children,  slaves,  one  called  Jane,  a  girl,  seven  years  old, 
the  other  called  Lewis,  a  boy,  four  or  five  years  old,  for  and 
in  consideration  of  the  services  and  parental  affection  existing 
towards  Sarah  Jones,  wife  of  the  aforesaid  Nathan  Jones,  to 
have  and  to  hold  as  their  property  and  for  their  use  forever. 
Given  under  my  hand  this  10th  day  of  September,  1888. 
[Signed]  John  Howdeshell.'' 

This  suit  was  brought  in  April,  1868,  by  plaintiff,  as  ad- 
ministrator of  Nathan  Jones,  against  Covington,  to  recover  the 
boy  Lewis,  who  had  been  hired  to  defendant  by  the  adminis- 
trator of  said  Howdeshell.  It  was  in  evidence  that  at  the  time 
of  the  execution  of  this  writing,  it  was  delivered  to  one  John 
Jones,  in  charge,  for  the  benefit  of  Sarah  Jones ;  he  to  keep  the 
same  until  the  death  of  Howdeshell,  and  then  to  carry  out  his 
(Howdeshell's)  intentions  ;  that  Howdeshell  died  in  1853  ;  that 
ihe  said  John  Jones,  on  learning,  in  1849,  that  Howdeshell 
had  made  his  will,  delivered  the  said  instrument  of  writing  to 
either  Nathan  Jones  or  his  wife  Sarah;  that  Howdeshell  re- 
tained possession  of  said  6lave,  Lewis,  until  his  death  in  1858, 
there  never  having  been  a  delivery  of  said  slave  to  either  Nathan 
Jones  or  his  wife  Sarah  Jones.  Upon  this  evidence  the  court 
ruled  that  plaintiff  could  not  recover. 

Ganttj  for  appellant. 

CUne  Sr  Jamison^  for  respondent. 

Leonard,  Judge,  delivered  the  opinion  of  the  court. 

The  question  here  is,  as  to  the  effect  of  the  alleged  instru- 
ment of  gift  under  which  the  intestate  claimed  the  slave  in  con- 
troversy, from  Howdeshell,  the  original  owner. 

This  mstrument  was  not  a  recorded  deed,  and  the  possession 
of  the  property  given  did  not  accompany  it,  but  remained  with 
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the  donor  until  his  death,  and  the  slave  was  then  hired  by  his 
administrator  to  the  defendant.  The  transaction  between 
Howdeshell  and  the  plaintiff's  intestate  was  an  imperfect  gift, 
remunerative  it  may  be  for  services  rendered,  but  still  purely 
voluntary  ;  and  under  the  third  article  of  the  law  of  1885, 
concerning  slaves,  was  altogether  ineffectual  to  effect  a  change 
of  legal  ownership,  even  as  between  the  parties  themselves 
for  want  of  the  solemnities  there  required.  Under  our  law,  as 
it  stood  when  this  transaction  occurred,  in  order  to  perfect  a 
gift  of  a  slave,  so  as  to  divest  the  title  of  the  giver,  even  as 
against  himself,  there  must  have  been  either  a  change  of  the 
possession  or  a  recorded  instrument  of  the  character  designated 
in  the  statute.  The  law  is  so  written,  and  it  is  not  pretended 
that  either  solemnity  was  observed  here.  There  is  no  ground, 
therefore,  for  insisting  that  the  gift  transferred  the  title  even 
in  a  controversy  between  the  original  parties.  Our  statute, 
which  came  here  in  1804,  is  a  copy  of  an  ancient  Virginia  act, 
and  the  construction  we  now  put  upon  it  is  the  same  given  to 
the  Virginia  act  in  Durham  and  wife  v.  Dunkly  (6  Band.  14). 
All  of  us  concur  in  affirming  the  judgment ;  but  Judge  Scott 
does  not  concur  in  the  grounds  upon  which  it  is  here  put. 

Scott,  Judge.  There  is  no  deed  of  gift  in  this  case.  The 
instrument  claimed  to  have  conveyed  the  slave  is  not  under 
seal.  There  then  being  no  seal  and  no  actual  delivery  of  the 
slave,  the  instrument  amounted  to  nothing  more  than  a  con- 
tract to  convey,  and  passed  no  property.  In  my  opinion,  a 
deed  of  gift,  under  seal,  without  actual  delivery,  will  pass  a 
title  to  a  slave,  notwithstanding  the  late  statute  concerning 
slaves.  The  common,  law  respecting  gifts  was  in  force  not- 
withstanding the  statute,  leaving  it  to  operate  in  cases  within  its 
provisions.     (Swartz  v.  Ghappell,,19  Mo.  804.) 
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Conrad  &;  Bennett,  Appellants,  y.  Belt's  Administrator, 
Respondent. 

1,  Where  evidence  rejected  is  of  too  vagtie  and  indecisive  a  character  to  pro- 
duce any  effect  on  the  finding  of  the  facts  hy  the  court,  the  supreme  court 
will  not  reverse  the  judgment  of  the  court  helow. 

2.  To  induce  the  supreme  court  to  interfere  with  the  finding  of  the  facts  by 
the  lower  court,  such  finding  must  be  clearly  wrong ;  it  is  not  sufficient  that, 
from  the  evidence,  the  finding  might  have  been  different^  it  must  be  a 
strong  case. 

Appeal  from  St.  Louis  Circuit  Court. 

Conrad  &  Bennett  exhibited  an  account  before  the  Probate 
Conrt  of  St.  Louis  county,  against  the  estate  of  Francis  T. 
Belt,  claiming  a  balance  due  them  of  ^215  50.  The  Probate 
Court  disallowed  the  account  altogether.  The  cause  was  taken 
to  the  Circuit  Court,  which  gave  judgment  in  favor  of  plaintiffs 
for  the  sum  of  011  37,  from  which  judgment  they  appealed  to 
this  court.  The  claim  of  plaintiff  was  for  money  received  by 
Belt,  defendant's  intestate,  while  master  of  the  steamboat  Sa- 
luda, while  plaintiffs  were  owners  thereof.  Belt  afterwards 
purchased  Bennett's  interest,  one-half,  in  said  boat,  and  the 
question  in  this  case  was  as  to  the  amount  of  credit  to  which 
defendant  is  entitled  for  repairs  paid  for  by  Belt,  his  intestate, 
and  by  defendant  as  his  administrator.  Defendant  claims  that 
the  whole  cost  of  said  repairs  paid  should  be  allowed  ajs  a  credit 
on  the  ground  that  they  were  made  while  Belt  was  master  and 
not  owner  of  said  boat ;  while  defendants  claim  that  said  Belt's 
estate  is  entitled  to  a  credit  of  only  one  half  of  the  amount 
paid.  The  court  allowed  a  credit  of  the  whole  amount,  on  the 
ground  that  the  liability  for  the  repairs  was  incurred  before  the 
purchase  by  Belt.  •  On  the  trial  before  the  Circuit  Court,  the 
following  question  and  answer  on  a  deposition  offered  in  evi- 
dence by  plaintiff,  were  rejected  by  the  court,  on  motion  of 
defendant :  "  Ques.  Do  you  know  whether  or  not  Capt.  Belt 
took  possession  of  her  (the  steamboat  Saluda)  or  exercised  acts 
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of  ownership  over  her  before  she  went  on  the  docks  ?  Ans.  As 
I  said  before,  Belt  had  been  master  of  the  boat,  and  I  did  not 
notice  any  material  difference  in  his  conduct."  Defendant,  on 
the  trial,  also  gare  evidence  tending  to  prove  that  several  ac- 
counts, for  work  and  services  upon  the  Saluda,  and  for  sup- 
plies, had  been  proved  and  allowed  against  Belt's  estate, 
amounting  in  the  aggregate  to  ^882  81 ;  that  all  of  said  ac- 
counts were  incurred  between  March  21st  and  April  9th,  1852, 
(March  22  being  the  date  of  the  bill  of  sale  to  said  Belt,  of 
one  half  of  said  boat,)  and  had  been  paid  by  the  administrator 
of  Belt.  It  does  not  appear  that  this  evidence  was  noticed  by 
the  court  in  making  the  finding  of  the  facts. 

Krum  Sc  Harding^  for  appellants. 

T.  T.  Ganitj  for  respondent. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

As  this  case  is  submitted  to  us  for  a  review  as  to  the  finding 
of  the  facts,  we  may  look  at  the  evidence  rejected  ;  and  if  we  see 
that,  if  thrown  into  the  scale  of  the  plaintiffs,  it  would  not  in- 
duce us  to  disturb  the  finding,  we  would  not  be  warranted  in 
reversing  the  judgment  on  that  account.  The  evidence  rejected 
is  of  too  vague  and  indecisive  a  character  to  produce  any  effect 
on  the  finding. 

As  to  the  account  of  moneys  paid  by  the  intestate,  on  ac- 
count of  the  boat,  and  allowed  in  the  Probate  Court,  we  can 
not  see  how  the  plaintiffs  were  prejudiced  by  its  introduction. 
The  defence  of  the  defendant  was  no  set-off.  The  dispute  was 
about  the  repairs  done  to  the  boat.  The  account  filed  by  the 
plaintiffs  admitted  that  defendant's  intestate  was  entitled  to  a 
credit  in  respect  of  them,  and  the  controversy  was  as  to  the 
amount.  The  defence  only  contested  the  correctness  of  the 
account  as  stated. 

There  was  evidence  sufficient  to  support  the  finding,  and  as 
the  parties  submitted  the  cause  to  the  court  for  trial,  waiving  a 
jury,  it  must  be  a  strong  case  to  induce  us  to  interfere  with  the 
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finding.  When  a  cause  is  submitted  to  a  jury,  this  court  will 
not  entertain  a  writ  of  error  on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence.  The  present  practice  act  al- 
lows a  case  to  be  made  and  brought  here  for  a  review  on  the 
finding  as  to  the  facts.  In  such  cases,  to  induce  this  court  to 
interfere,  the  verdict  must  be  clearly  wrong.  It  is  not  sufficient 
that,  from  the  evidence,  the  finding  might  have  been  difl^erent. 
With  the  concurrence  of  the  other  judges,  the  judgment  is 
farmed. 


Beachboard's  Administrator,  Respondent,  v.  Lucb,  Ap- 
pellant. 

1.  Although  parties  to  a  suit  may  prove  by  tfaeir  own  oaths  the  loss  or  de- 
struction of  instrument?  In  writing  on  which  they  rely,  yet  they  can  not  be 
permitted  themselves  to  testify  as  to  the  contents  of  such  instruments. 

Appeal  from  St.  Louts  Law  Commissioner's  Court. 

This  was  a  writ  originally  commenced  before  a  justice  of  the 
peace  on  a  promissory  note  for  seventy  dollars,  made  by  the 
defendant,  Luce,  toBeachboard,  the  plaintiff's  intestate.  The 
defence  relied  upon  by  the  defendant  was  a  payment  of  the 
note.  The  defendant  filed  his  affidavit  of  the  loss  of  the  receipt, 
given  to  him,  the  said  defendant,  by  Beachboard  in  his  life- 
time, for  the  amount  due  on  said  note.  Upon  the  trial,  the 
defendant.  Luce,  was  offered  as  a  witness  by  his  counsel,  to 
prove  the  contents  of  said  receipt.  He  was  rejected  by  the 
court  on  the  objection  of  plaintiff's  counsel,  and  judgment  given 
for  the  plaintiff  for  the  amount  of  the  note  with  interest.  To 
the  rejection  of  the  defendant,  as  a  witness,  the  defendant's 
counsel  excepted,  and  brings  the  case  here  by  appeal. 

fF.  L.  SlosSj  for  appellant. 

P.  C  Moreheadj  for  respondent. 
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Leonard,  Judge,  delivered  the  opinion  of  the  court. 

The  only  question  here  seems  to  be,  whether  the  court  erred 
in  refusing  to  allow  the  defendant  leave  to  prove  by  his  own 
oath  the  contents  of  a  lost  receipt,  upon  which  he  relied  as  evi- 
dence of  the  payment  of  the  note  sued  on.  From  the  necessity 
of  the  case,  parties  are  allowed  to  prove  by  their  own  oaths  the 
loss  or  destruction  of  written  instruments,  in  order  to  let  in 
oral  proof  of  their  contents  ;  and  this  is  as  far  as  the  law  has 
gone.  This  was  done  here,  and  other  evidence  was  then  rightly 
required  of  the  contents  of  the  lost  pnper.  What  passed  at  the 
original  trial,  before  the  justice  of  the  peace,  did  not  change 
the  rules  of  evidence  applicable  to  the  case  in  the  law  commis- 
sioner's court.     The  judgment  is  affirmed. 


Matthews,  Respondent,  v.  Gloss,  Appellant. 

1.  Where  an  appeal  is  taken  from  a  justice  of  the  peace  in  a  proceeding  un- 
der the  landlord  and  tenant  act,  and  the  transcript  is  filed  by  the  justice  in 
the  land  court ;  heldy  that  it  is  error  to  dismiss  the  appeal  on  motion  of  the 
appellee,  on  the  ground  that  the  recognizance  stated  the  appeal  to  be  to  the 
law  commissioner's  court,  a  motion  for  leave  to  amend  the  recog^iiance 
having  been  made  before  the  motion  to  dismiss  was  disposed  of.  The  court 
should  have  permitted  appellant  to  file  a  good  and  sufficient  recognizance. 

•Appeal  from  St.  Louis  Land  Court. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 
P.  C.  Moreheadj  for  appellant. 
C.  Gibson^  for  respondent. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  a  suit  before  a  justice  of  the  peiice,  under  the  land- 
lord and  tenant  law  of  St.  Louis  county,  to  recover  possession 
of  a  certain  tenement  in  St.  Louis.  On  the  trial  before  the 
justice,  the  plaintiff  recovered  judgment,  and  the  defendant  took 
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an  appeal.  The  recognizance  taken  by  the  justice  reqaired  the 
plaintiff  to  satisfy  the  judgment,  if  there  should  be  one  on  a 
trial  anew  in  the  law  commissioner's  court  of  St.  Louis 
county,  instead  of  the  Land  Court.  The  transcript  being  filed 
by  the  justice  in  the  Land  Court,  the  appeal  was  there  dis- 
missed, on  motion  of  the  appellee,  because  ^^  the  recognizance 
specified  the  appeal  to  the  law  commissioner's  court."  While 
this  motion  was  pending,  the  appellant  moved  the  court  for 
leave  to  amend  the  recognizance.  This  was  refused,  and  the 
appellee's  motion  sustained. 

The  record  shows  that  the  affidavit  for  the  appeal  was  made 
by  Cecelie  Lecompte,  who  claims  to  be  the  landlord  of  the  ten- 
ant, Gloss.  The  recognizance  is  also  subscribed  by  her  and 
Rene  Lecompte. 

The  Land  Court  erred  in  sustaining  the  appellee's  motion  to 
dismiss.  That  court  should  have  permitted  the  appellant  to  file 
a  good  and  sufficient  recognizance,  and  ought  to  have  overruled 
the  motion  to  dismiss.  The  statute  declares  that  ^^  no  appeal 
allowed  by  a  justice  shall  be  dismissed  on  account  that  there  is 
no  recognizance,  or  that  the  recognizance  given  is  defective,  if 
the  appellant,  or  some  person  for  him,  will,  before  the  motion  to 
dismiss  is  determined,  enter,  before  the  court,  into  such  recog- 
nizance as  he  ought  to  have  entered  into  before  the  allowance 
of  the  appeal,  and  pay  all  costs  that  shall  be  incurred  by 
reason  of  such  defect  or  omission."  (Justices'  Courts,  §  17, 
art.  8,  R.  C.  1845,  p.  670.) 

The  judgment  of  the  Land  Court  must,  consequently,  be  re- 
versed, and  the  cause  remanded  ;  the  other  judges  concurring. 


GoETz,  Respondent,  v.  Ambs,  Appellant. 

1.  The  supreme  court  will  not  grant  a  new  trial  on  the  ground  that  the  verdict 
of  the  jury  is  against  the  weight  of  evidence. 

2.  Where,  however,  the  damages  awarded  by  the  jury  are  excessive,  and  un- 
warranted, the  supreme  court  will  award  a  new  trial,  if  the  ends  of  justice 
will  be  subserved  thereby. 
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Jippeal  from  St,  Louis  Court  of  Common  Pleas. 

This  was  an  action  for  an  assault  and  battery.  The  petition 
charges  various  injuries  to  the  person  of  plaintiff,  and  partic- 
ularly  an  injury  to  onefof  plaintiff's  eyes,  caused  by  a  blow  of 
a  whip,  inflicted  by  defendant,  by  reason  of  which  plaintiff  un- 
derwent great  pain,  and  was  prevented  from  engaging  in  his 
business  for  the  space  of  six  weeks,  and  was  subjected  to  an 
expenditure  of  seventy- five  dollars,  in  and  about  endeavoring 
to  be  cured  of  the  injuries  inflicted.  The  damages  were  laid  at 
|5000.  The  defendant,  in  his  answer,  denied  all  the  material 
allegations  of  the  petition.  The  testimony  offered  by  plaintiff 
and  defendant  was  conflicting.  That  offered  by  plaintiff  tended 
to  prove  that  the  defendant,  who  was  proprietor  of  '*  Camp 
Spring,"  a  place  of  resort  for  purposes  of  amusement,  without 
provocation,  struck  the  plaintiff  a  severe  blow  with  the  butt  end 
of  a  whip,  injuring  the  eye  of  plaintiflT  and  so  disabling  him  as 
to  render  it  necessary  that  he  should  cease  laboring  at  his  trade, 
that  of  a  stone  cutter,  for  the  space  of  five  or  six  weeks  ;  that 
plaintiff  could  earn  at  his  trade  from  three  to  four  dollars  per 
day ;  that  the  physician's  bill  was  between  sixty  and  seventy 
dollars.  The  physician  who  attended  upon  plaintiff  testified 
that  the  injury  to  plaintiff's  eye  was  or  might  be  permanent, 
and  that  sight  might  never  be  restored  entirely.  To  this  testi- 
mony defendant  objected  as  incompetent  and  irrelevant  under 
the  petition.  Objection  overruled  and  exception  taken.  The 
testimony  offered  on  part  of  defendant  conflicted  with  that 
offered  by  plaintiff,  and  tended  to  prove  that  it  was  not  the  de- 
fendant who  struck  the  plaintiff ;  that  plaintiff  was  injured  in 
a  quarrel  that  arose  at  **  Camp  Spring,"  by  some  person  other 
than  defendant.  The  following  instructions  were  given  by  the 
court:  **  1.  If  the  jury  believe  from  the  evidence  that  the 
plaintiff  was  struck  in  his  left  eye  by  the  defendant,  with  the 
butt  end  of  a  whip,  which  he  held  in  his  hand,  they  will  find  for 
the  plaintiff.  2.  IE  the  jury  find  for  the  plaintiff,  they  should 
allow  such  damages  as  will  compensate  him  for  the  expenses  he 
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incurred  in  endeavoring  to  core  himself  of  the  injury  inflicted 
by  the  defendant,  and  for  his  loss  of  time  in  consequence  of 
such  injury,  and,  in  addition  thereto,  may  allow  such  further 
sum  for  exemplary  damages  or  smart  money  as  they  may,  un- 
der all  the  circumstances  and  facts,  deenf  right.  8.  If  the  jury 
believe  from  the  evidence  that  the  defendant  did  commit  the 
assault  and  battery  complained  of,  then  the  defendant  can  not, 
under  the  pleadings,  set  up  any  matter  in  justification  for  the 
same.  4.  If  there  was  a  quarrel  or  general  fight  at  the  Camp 
Spring  garden  at  or  about  the  time  plaintiff*  was  injured,  and 
the  plaintiff  did  not  participate  therein,  then  that  fact  should 
not  be  considered  as  mitigating  the  damages,  if  the  defendant 
intentionally  struck  the  plaintiff  in  the  manner  charged.  5.  If 
the  jury  believe  from  the  evidence  that  any  witness  has  wilfully 
testified  falsely  to  any  material  fact,  they  should  reject  all  parts 
of  his  testimony  which  are  false,  and  are  at  liberty  to  reject  lik 
testimony  altogether.  It  is  the  exclusive  province  of  the  jury 
to  determine  what  weight  should  be  given  to  the  testimony  of 
each  witness."  To  the  giving  of  these  instructions  the  defend- 
ant excepted.  The  jury  returned  a  verdict  for  the  plaintiff  for 
$2000.  A  motion  for  a  new  trial  was  overruled,  and  plaintiff 
brings  the  case  here  by  appeal. 

Hudson  Sr  Thomas^  for  appellant. 

Hart  Sc  Jecko^  for  respondent. 

Scott,  Judge  delivered  the  opinion  of  the  court. 

This  court  does  not  interfere  with  the  verdict  of  a  jury  on  the 
ground  that  it  is  against  the  weight  of  evidence.  If,  however, 
upon  the  report  of  th^  evidence  on  a  trial,  we  were  warranted  ia 
granting  a  new  trial,  we  do  not  know  how  we  would  resist  suck 
an  application  on  this  occasion.  As  a  new  trial  will  be  granted 
on  account  of  the  exceasiveness  of  the  damages,  we  deem  it  in- 
appropriate to  make  any  comments  on  the  case.  Upon  looking 
over  the  record,  we  are  satisfied  that  the  ends  of  justice  will  be 
subserved  by  granting  a  new  trial ;  although  the  injury  so** 
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tain^  was  a  aerions  one,  we  do  not  think  the  circumstanceB 
warranted  so  heavy  a  verdiot. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  the 
ooncnrrenee  of  Jadge  Bylimd. 


BLUMEirrHAL,  Respondent,  v.  Kubth,  Appellant 

1.  Where  a  new  trial  is  granted  on  the  motion  of  defendant,  on  condition  that 
defendant  pay  the  costs,  there  is  no  irregularity  in  allowing  the  plaintiff  to 
amend  the  judgment  (as  by  giving  judgment  for  the  possession  of  land,  in 
accordance  with  the  verdict  of  the  jury,  where,  through  inadvertence,  a 
judgment  for  costs  alone  had  been  entered)  after  the  order  for  the  new  trial 
is  made  and  before  the  costs  are  paid, 

2.  Where  an  order  granting  a  new  trial  to  a  defendant,  on  condition  of  his 
paying  costs,  is  after  the  lapse  of  several  terms  and  before  the  payment  ^f 
the  costs  by  defendant,  vacated  on  the  motion  of  plaintiff;  held,  that  defend- 
ant is  net  entitled  to  notice  of  this  motion. 

•Appeal  from  Si.  Louis  Circuii  Court. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Krutn  Si*  Harding y  for  appellant.  1.  The  Circuit  Court 
committed  error  in  vacating  the  previous  entries,  and  at  April 
term,  1848,  renderiog  a  different  judgment  against  the  appel- 
lant, without  notice  to  him,  and  no  appearance  on  his  part,^and 
that,  too,  after  a  new  trial  had  been  granted.  2.  There  was 
also  error  in  vacating  the  order  granting  a  new  trial.  This 
proceeding,  too,  at  April  term,  1854,  was  without  notice  to  the 
appellant,  and  there  was  no  appearance  on  his  part.  The 
amendments  complained  of  were  not  as  to  matters  of  form, 
but  of  substance.  (R.  8.  1845,  art.  6,  p.  826  ;  7  Mo.  820 ; 
8  id.  8S4;  Tidd's  Prac.  760.)  3.  Notice  should  have  bean 
given  of  the  motion  to  amend  the  record.  ( R.  -S.  1845,  p. 
826,  art.  6  ;  1  Dunl.  Pract.  296;  6  Call,  12.) 

Dick  J  for  respondent.  1.  This  appeal  was  not  taken  in  time 
to  be  heard  by  this  court.  (Code  of  Practice,  1849,  art.  19, 
tec  8.)  2.  The  court  committed  no  error  in  amendiAg  the 
18— VOL.  xxn. 
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record  by  making  the  judgment  conform  to  the  verdict.  (1 
Mo.  16, 110  ;  5  Burr.  2730  ;  Hardin,  64  ;  4  Conn.  77  ;  3  T. 
R.  850  ;  2  Str.  786,  1132,  1156 ;  10  Maine,  278  ;  1  Tidd's 
Pract.  662  ;  2  id.  862-3  ;  5  Mo.  214;  19  Mo.  158,  416 ;  16 
Mo.  225;  Sess.  Acts,  1849,  p.  87;  R.  C.  1845,  p.  827, 
906 ;  1  Gall.  260 ;  2  Bibb,  88 ;  Grab.  Pract.  667  ;  6  Ired. 
425 ;  5  Ired.  12  ;  18  Maine,  186 ;  1  Humph.  879,  380  ;  1 
Scam.  122  ;  3  Ala.  609,  632. ) 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  to  the  November  term,  1851.  At  the 
April  term,  1862,  on  the  6th  day  of  October,  there  was  a  trial 
in  the  absence  of  the  defendant,  and  a  verdict  was  rendered  for 
the  plaintiff.  On  the  day  following,  a  judgment  for  costs  was 
entered  against  the  defendant.  During  the  same  term,  on  the 
16th  October,  the  judgment  against  Eurth  was  set  aside,  on  the 
condition  of  his  paying  the  costs  of  the  trial,  and  the  plaintiff 
took  leave  to  file  an  amended  petition  on  or  before  the  next  term 
of  the  court.  At  the  November  term,  1852,  on  the  18th  of 
December,  the  defendant  moved  the  court  to  set  aside  so  much 
of  the  order  granting  him  a  new  trial  as  imposed  the  condition 
of  the  payment  of  costs.  At  the  same  term,  on  the  18th  Feb- 
ruary, 1853,  this  motion  was  overruled,  and  the  defendant 
excepted,  and,  in  the  following  vacation,  on  the  12th  March, 
obtained  an  appeal  from  the  clerk  of  the  court  to  the  Supreme 
Court.  Afterwards,  at  the  April  term,  1858',  on  the  22d  Octo- 
ber, the  plaintiff,  on  motion,  had  his  judgment  amended  so  as 
to  make  it  formal.  At  the  April  term,  1854,  on  the  11th  of 
May,  the  plaintiff  moved  the  court  to  vacate  the  order  setting 
aside  the  first  judgment  and  granting  a;  new  trial,  because  the 
defendant  had  failed  to  comply  with  the  condition  on  which 
it  was  granted,  and  afterwards  this  motion,  on  the  16th  of  May, 
was  sustained,  and  the  motion  for  a  new  trial  was  overruled, 
and  the  defendant  appealed  to  this  court. 

In  England,  the  payment  of  costs,  on  the  granting  of  a  new 
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trial,  is  conditional,  and  until  the  order  for  the  payment  of 
them  is  complied  with,  no  new  trial  can  be  had.     (Tidd,  824.) 

As  the  new  trial  was  granted  conditionally,  there  was  no  ir- 
regularity in  the  plaintiff  in  amending  his  judgment  after  the 
order  for  the  new  trial  was  made  and  before  the  costs  were 
paid.  The  amendment  was  a  formal  one,  and  could  not  pos- 
sibly have  prejudiced  the  defendant.  It  was  due  to  the  orderly 
administration  of  justice,  that  it  should  have  been  done.  No- 
tice would  have  been  of  no  avail  to  the  defendant,  and  the  6th 
article  of  the  practice  act,  (R.  C.  826,  sec.  2,)  is  not  applica- 
ble. When  the  order  granting  a  new  trial  was  vacated,  the 
defendant  was  or  ought  to  have  been  in  court ;  he  was  aware  of 
his  default ;  his  conduct  had  been  vexatious,  and  there  is  no 
reason  why  he  should  have  had  notice  of  such  motion.  After 
the  great  delay  in  the  payment  of  the  costs,  he  must  have  known 
that  he  would  not  always  be  permitted  to  keep  the  plaintiff  wait- 
ing on  him. 

The  other  judges  concurring,  the  judgment  will^be  affirmed. 


MusiOE,  Respondent,  v.  Ghamlin,  Appellant. 

1.  A  justice  of  the  peace  has  jurisdiction  of  a  suit  to  recover  the  balance  of 
the  purchase  money  of  land,  where  the  credits  allowed  bring  the  amount 
claimed  within  the  sum  for  which  the  justice  can  entertain  suits. 

jStppealfrom  St.  Louis  Law  Commissioner^ a  Court, 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Cline  4*  Jamison  and  Woods^  for  appellant. 
Burke  and  Page,  for  respondent. 

Rtland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  a  suit  commenced  before  a  justice  of  the  peace  for 
the  balance  of  the  purchase  money  for  a  tract  of  land  sold  by 
plaintiff  to  defendant.    The  account  was  filed  with  the  justice. 
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Stating  the  original  price  of  the  land  told,  and  giring  credit  for 
yarioufl  amounts,  reducing  the  indebtedness  down  to  the  sam  of 
$84  68. 

The  plaintiff  obtained  judgment  before  the  justiee,  and  ab 
appeal  was  taken  to  the  law  commissioner's  court.  There  the 
defendant  filed  a  motion  to  dismiss  the  appeal,  assigning  vari- 
ous reasons  therefor — one  of  which  was,  that  the' justice  of  the 
peace  had  no  jurisdiction  of  the  cause  of  action,  and,  conse- 
quently, that  the  law  commissioner's  court  could  not  entertain 
the  appeal.     This  motion  was  overruled  and  excepted  to. 

Upon  a  trial  in  the  law  commissioner's  court,  judgment  was 
again  rendered  for  the  plaintiff  for  the  sum  of  $60  27.  A 
motii^n  for  a  new  trial  being  made  and  overruled,  the  defend- 
ant appealed  to  this  court. 

In  looking  over  the  whole  record,  with  its  various  motions 
and  reasons  therefor,  I  can  find  no  sufficient  error  to  authorise 
this  court  to  reverse  the  judgment.  There  is  nothing  in  all  the 
various  reasons  assigned  for  dismissing  the  appeal.  The  bal- 
ance of  the  purchase  money  was  within  the  magistrate's  juris- 
diction, and  there  is  no  reason  why  he  should  resort  to  the  Cir- 
cuit Court  or  Common  Pleas,  when  a  justice's  court  had  juris- 
diction of  such  a  case.  Nor  is  there  any  thing  in  all  the  vari- 
ous instructions  prayed  for  by  the  defendant,  and  which  the  law 
commissioner  refused. 

The  whole  cause  of  all  the  complaint  and  of  all  the  opposi- 
tion to  the  trial  in  the  law  commissioner's  court  is  plainly  at- 
tributable to  the  fact  that  defendant,  in  order  to  obtain  the  re- 
linquishment of  the  dower  of  the  wife  of  the  plaintiff  in  and  to 
the  land  sold  by  plaintiff  to  the  defendant,  he  (the  defendant) 
had  to  pay  to  the  wife  the  sum  of  fifty  dollars.  The  plaintiff 
had  nothing  to  do  with  this  money,  as  the  record  shows,  nor  is 
he  responsible  for  it.  If  the  defendant  thought  proper  to  buy 
the  good  will  of  the  wife,  and  thereby  obtain  her  relinquish- 
ment, rather  than  resort  to  an  action  against  the  plaintiff  for 
breach  of  contract,  let  him  not  afterwards  object  to  the  payiag 
«f  the  balance  due  to  the  plaintiff  for  the  land. 
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ITpoa  the  whole  record,  we  think  justice  has  been  done,  and 
judgment  given  for  the  right  party.  Let  it  therefore  be  affirmed ; 
ti^e  other  judges  concurring. 


PoMBBOY  &  Andrews,  Respondents,  t.  Sioerson,  Appellant. 

1.  p.  9l  a.,  partnera,  commission  and  forwarding  merchants  in  St  Louis,  ad- 
Tertised  that  they  would  make  liberal  cash  adrances  upon  produce  placed 
in  their  hands  for  sale  in  New  Orleans,  New  York,  or  Liverpool.  J.  8.  de- 
Hver«i  to  P.  k  A.  386  barrels  of  lard  with  the  request  that  it  should  be 
"sent  forward  from  New  Orleans  to  Liverpool,  provided  your  (P.  &  A.'s) 
correspondents  are  in  a  situation  to  do  that  kind  of  business,  and  have  corres- 
pondents that  they  are  satisfied  will  protect  their  and  our  interest."  P.  & 
A.  made  advances  upon  said  lard,  and  shipped  the  same  to  their  corres- 
pondents in  New  Orleans,  with  instructions  to  ship  the  same  to  Liverpool, 
provided  it  could  be  drawn  upon  so  as  to  cover  tiie  advances  made  to  J.  S. 
by  P.  Ml  A.,  with  charges,  &c.,  otherwise  to  sell  the  same  in  New  Orleans. 
Hie  New  Orleans  house,  not  being  able  to  secure  advances  so  as  to  cover 
the  advances  of  P.  Bl  A.,  sold  the  lard,  and  failed  soon  after,  not  having 
rendered  any  account  of  the  proceeds.  Held^  in  a  suit  by  P.  &  A.  against 
J.  8.  to  recover  the  advances  made  by  P.  &  A.,  that  it  should  be  left  to  the 
jury  to  determine  whether  it  was  not  the  -understanding  of  the  parties  that 
J.  S.  should  look  to  P.  &  A.  for  the  money  arising  from  the  sale  of  the 
lard ;  in  short,  whether  P.  &.  A.  were  not  the  agents  for  the  sale  of  the 
lard,  and  those  whom  they  employed,  their  sub-agents,  for  whose  conduct 
they  are  liable. 

2.  An  arrangement  between  forwarding  and  commission  merchants  in  St. 
Louis,  and  their  correspondents  in  New  Orleans,  that  on  all  sales  of  pro- 
duce shipped  by  the  St.  Louis  house  to  that  in  New  Orleans,  one  per  cent. 
of  the  usual  commission  of  2\  per  cent,  should  be  returned  to  the  St  Louis 
house,  does  not  constitute  the  two  houses  partners. 

3.  In  suits  commenced  under  the  old  system  of  practice,  the  rules  of  evi- 
dence, as  they  then  existed,  will  govern  in  ascertaining  the  competency 
of  a  witness. 

•Appeal  from  St.  Louis  Circuit  Court. 

This  case  was  formerly  before  the  Supreme  Court,  and  is 
reported  in  13  Mo.  360.  Being  then  reversed  and  remanded  to 
^e  Circuit  Court,  a  new  trial  was  there  had,  which  resulted  in 
a  verdict  and  judgment  for  the  plaintiffs.    At  the  trial,  it  was 
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in  evidence  that  the  plaintiffs  were  commission  and  forwarding 
merchants  in  St.  Louis,  and  had  advertised  that  they  would 
make  liberal  cash  advances  upon  produce  placed  in  their  hands 
for  sale  in  New  Orleans,  New  York,  or  Liverpool.  In  the  year 
1848,  the  defendant,  at  different  times,  from  the  1st  to  the  18th 
of  April,  delivered  to  plaintiffs,  pork,  bacon  and  lard,  to  be 
shipped  by  them  and  sold.  Among  other  lots  delivered  were 
410  barrels  of  lard,  386  barrels  of  which  were  destined  for 
Liverpool,  as  is  shown  by  the  following  letter :  **  St.  Louis, 
April  10th,  1848.  Messrs.  Pomeroy  &  Andrews :  Gents. — ^I 
herewith  hand  you  dray  tickets  and  invoice  of  410  barrels  of 
lard,  386  of  which  is  a  prime  article  and  in  fine  order,  and 
which  I  wish  sent  forward  direct  from  New  Orleans  to  Liver- 
pool, provided  your  correspondents  are  in  a  situation  to  do  that 
kind  of  business,  and  have  correspondents  that  they  are  satisfied 
will  protect  their  and  our  interest.  The  twenty-four  barrels 
marked  '  lard'  is  an  article  manufactured  from  heads  and  will 
be  found  quite  a  common  article,  which  I  wish  them  to  sell  in 
New  Orleans  or  ship  to  Boston,  as  they  may  think  best,'*  4;c. 
This  direction,  in  the  form  of  a  letter,  was  signed  by  John  Si- 
gerson,  defendant  in  this  suit.  The  plaintiffs  made  advances 
upon  the  pork,  lard,  &c.,  amounting  in  all  to  somewhat  more 
than  $6000,  of  which  sum  $4000  were  advanced  by  plaintiffs 
on  the  410  barrels  of  lard. 

There  was  also  evidence  tending  to  prove  that  there  was  due 
plaintiffs  a  balance  of  $474  12,  on  a  partially  executed  con- 
tract for  the  purchase  of  a  quantity  of  pork  by  plaintiffs  for 
Andrews  &  Bro.,  of  New  Orleans,  on  which  contract  plaintiffs 
had  paid  to  defendant  $3500.  The  whole  amount  claimed  by 
plaintiffs  in  the  present  action,  including  the  above  balance, 
was,  after  allowing  credits,  $6883  84. 

It  was  in  evidence  that  the  property  put  by  defendant,  Si- 
gerson,  in  plaintiffs'  hands  for  shipment  and  sale,  (except  six 
casks  of  bacon,  of  which  plaintiffs  admitted  the  sale  and  gave 
defendant  credit  for  the  proceeds  in  their  account,)  was  ship- 
ped by  plaintiffs  to  the  commercial  house  of  Andrews  k  Bro.,  of 
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ISew  OrleaDS«  The  house  of  Andrews  k  Bro.  failed  soon  after 
the  shipments  to  it,  and  both  members  of  the  house  committed 
suicide.  There  was  much  evidence  introduced  tending  to  show 
that  at  the  time  of  the  shipments  the  said  hoase  was  in  good 
^edit  and  standing ;  there  was  also  some  testimony  leading  to 
an  opposite  conclusion.  There  was  also  evidence  tending  to 
show  that  the  410  barrels  of  lard  were  sold  by  Andrews  k  Bro- 
in  New  Orleans,  previous  to  their  failure.  It  did  not  appear, 
however,  what  was  done  with  the  other  property  shipped  to 
Andrews  &  Brother. 

On  the  day  (April  12,  1848)  defendant  delivered  the  410 
barrels  of  lard  to  plaintiffs  (accompanying  the  delivery  with  the 
letter  of  instructions  above  set  forth),  plaintiffs  wrote  to  An- 
drews &  Brother,  enclosing  the  letter  of  instructions  above  set 
forth,  and  a  bill  of  lading  of  the  410  barrels  of  lard.  The  let- 
ter is  as  follows :  ^^  St.  Louis,  April  12th,  1848.  Messrs. 
Andrews  k  Brother  :  Enclosed  find  bill  of  lading  for  410  bar- 
rels of  lard,  shipped  per  account  of  John  Sigerson,  with  copy 
of  instructions  from  him.  It  is  his  wish  to  have  it  shipped  to 
Liverpool,  providing  it  can  be  done  so  as  to  protect  our  interest 
and  his ;  and  if  not,  to  be  spld  to  best  advantage  in  New  Or- 
leans. I  expect  it  is  a  fine  article,  all  except  the  twenty  bar- 
rels. If  we  can  negotiate,  we  shall  have  to  advance  about 
$4000  on  this  shipment.  So  if  it  can  be  shipped  to  Liverpool 
and  drawn  upon  by  you  to  make  our  advance  good,  with  all 
charges,  for  receiving  and  forwarding,  better  send  it  tlu*ough, 
as  he  is  very  anxious  to  have  it  sent  to  Liverpool ;  and  we  would 
like  to  know  how  we  are  to  do  business  with  persons  wishing  to 
ship  direct  to  Europe  through  your  house,  as  there  may  be  con- 
siderable business  of  that  kind  to  do.  We  could  not  say  posi- 
tively to  jr.  Sigerson  that  it  would  be  sent  to  Liverpool,  as  we 
were  not  fully  instructed  by  you  about  such  consignments. 
Please  answer  this  immediately,  that  we  may  advise  him  what 
is  done.  Yours  truly,  Pomeroy  k  Andrews.  '*  Andrews  k 
Brother  wrote  to  plaintiffs  in  reply  to  this  letter.  Their  letter 
is  dated  April  19th,  1848,  and  contained  the  following  pas- 
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sage  :  ^^  Make  do  positive  arrangemeDts  for  shipping  from  hew 
where  yon  advaDce.  We  have  offered  the  lard  to  all  those  w& 
woald  ship  to  their  houses  in  Liverpool,  and  they  won't  any  of 
them  advance  over  three  cents  per  pound.''  This  would  have 
amounted  to  less  than  the  sum  advanced  by  plaintiffs  on  said 
lard.     This  letter  was  shown  to  defendant,  J.  Sigerson. 

It  was  in  evidence  that  the  plaintiffs  raised  all  the  money  ad* 
vanced  by  them  to  defendant,  by  drawing  bills  on  Andrews  k 
Brother,  which  were  sold  to  L.  A.  Benoist  k  Co.,  bankers  at 
St.  Louis,  and  a  bill  for  $4000  drawn  agaisst  the  shipment  of 
lard,  was  introduced  in  evidence,  with  the  proof  that  it  belonged 
to  plaintiflb,  they  having  settled  with  Benoist  k  Co.,  amd  given 
their  notes.  There  was  no  evidence  given  as  to  whether  the 
bills  drawn  against  the  other  shipments  were  paid  or  not  by 
Andrews  k  Mother.  There  was  evidence  tending  to  prove  that 
at  the  time  of  their  failure  the  bouse  of  Andrews  k  Brother  was 
insolvent. 

It  also  appeared  in  evidence  that  there  was  an  arrangement 
between  plaintifls  and  Andrews  k  Brother,  tliat  on  all  ship- 
ments by  plaintiffs  to  them,  one  per  cent,  commissions  on  sales 
should  be  returned  to  plaintiffs ;  the  usual  commissions  om 
sales  being  2}  per  cent. ;  that  is,  Andrews  k  Brother  charged 
one  and  one  half  per  cent,  in  their  accounts  with  plaintiffs,  in- 
stead of  the  usual  commission,  to- wit,  3^  per  cent.,  remitting 
the  one  per  cent,  in  favor  of  plaintiffs.  This  was  plaintiffs' 
only  compensation  for  shipping,  advancing,  kc,  in  St.  Louis. 

At  the  trial,  plaintiffs  called  as  a  witness  Louis  A.  Benoist^ 
member  of  the  firm  of  L.  A.  Benoist  k  Co.,  bankers  ;  defend- 
ant objected  to  his  being  sworn  on  the  ground  of  his  interest  in 
the  result  of  this  suit.  He  was  excluded.  The  plaintiffs  then 
offered  to  read  a  deposition  of  said  Louis  A.  Benoist,  to  the 
ri^ading  of  which  defendant  also  objected,  on  the  ground  of  in* 
terest,  and  to  support  the  objection,  read  to  the  court  the  depo- 
sition itself,  in  which  it  is  stated  by  said  Benoist  that  it  was 
understood  between  plaintiffs  and  himself  that  if  plaintiff  re- 
cover judgment  in  this  suit^  against  the  defendant,  the  money  is 
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to  be  paid  to  the  boose  of  L.  A.  Benoist  &  Go.  Defendant 
also  read  to  the  court  an  assignment  by  Pomeroj  &  Andrews, 
plaintifiEs,  to  L.  A.  Benoist  and  James  S.  Thomas,  of  the  first 
jadgment  obtained  in  this  cause.  This  assignment  was  dated 
March  11th,  1849  ;  the  deposition  was  taken  October  20, 1848. 
The  court  overruled  the  objection,  and  permitted  the  deposition 
to  be  read.     This  suit  was  commenced  under  the  old  practice. 

There  was  eyidenee  tending  to  show  that  if  the  386  barrels 
of  lard  had  been  sent  to  Liverpool,  a  large  profit  would  have 
been  made  thereon. 

The  court,  on  the  motion  of  plaintiffs,  gave  the  following  in- 
structions :  ^^  1.  It  is  for  the  jury  to  ascertain  from  all  the 
proof  in  the  case,  whether  there  was  any  violation  of  the  de- 
fendant's instructions  on  the  part  of  the  plaintiffs  in  the  trans- 
actions in  question  ;  if  they  did  violate  these  instructions,  then 
tiie  jury  will  deduct  from  the  claim  of  plaintiffs  such  damages 
M  the  defendant  has  preyed  to  their  satisfaction  he  sustained 
by  reason  of  plaintiffs'  violation  of  his  instructions.  But  if 
tbey  find,  on  the  contrary,  that  there  was  no  violation  on  the 
part  of  the  plaintiffs  of  defendant's  instructions,  and  that  they 
acted  in  good  faith,  and  with  usual  care  in  the  premises,  and 
that  no  part  of  the  proceeds  have  ever  been  received  by  the 
plaintiffs,  after  the  exercise  of  due  diligence,  and  also  find  that 
after  a  reasonable  time  and  notice  to  defendant  this  suit  was 
brought,  then  the  plaintiffs  are  entitled  to  recover  the  charges 
in  account  made  by  them  against  John  Sigerson,  which  they 
may  have  proyed  to  the  satisfaction  of  the  jury.  2.  If  the 
jury  find  that  the  agreement  respecting  one  per  cent,  between 
the  hoiMes  of  Andrews  &  Bro.  and  Pomeroy  &  Andrews,  was 
merely  a  stipulated  compensation  and  inducement  for  sending 
them  business  and  for  their  services  in  this  respect  as  commis- 
sion merchants,  then  there  is  no  liability  on  the  part  of  Pome- 
roy k  Andrews,  as  co- partners,  with  the  New  Orleans  house." 

The  defendant  asked  and  the  court  gave  the  following  in- 
struction :  "1.  The  plaintiffs  can  not  recover  the  advances 
made  by  them,  without  showing  the  disposition  made  of  the 
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goods  advanced  upon,  and  tliat  tbey  have  not  been  repaid  their 
advances  out  of  the  goods  or  their  proceeds." 

The  court  refused  the  following,  asked  by  defendant :  "  2. 
When  a  consignment  is  made  to  a  commission  merchant,  with 
conditions  and  instructions  accompanying  the  same,  the  accept- 
ance of  it  by  such  commission  merchant  is  an  assent  to  such 
conditions  or  instructions  ;  and  if  the  jury  find  defendant  con- 
signed to  plaintiffs  or  their  commission  merchants  886  barrels 
prime  lard  and  accompanied  the  same  with  a  note  in  writing,  to 
the  effect  that  he  wished  the  lard  sent  forward  direct  from  New 
Orleans  to  Liverpool,  provided  the  correspondents  of  plaintiffs 
were  in  a  situation  to  do  that  sort  of  business,  and  had  corres* 
pendents  who  they  were  satisfied  would  protect  the  interests  of 
plaintiffs  and  defendant,  and  that  the  plaintiffs  did,  after  learning 
the  contents  of  said  note,  accept  the  said  consignment ;  that  by 
such  acceptance  the  plaintiffs  did  by  force  of  law  become  bound 
by  the  conditions  and  instructions  contained  in  said  note,  and 
did  agree  with  defendant  that  their  correspondents  were  in  a 
situation  to  do  that  sort  of  business,  and  had  such  correspond- 
ents as  were  mentioned  in  said  note,  and  that  it  was  the  duty 
of  the  plaintiffs,  after  receiving  said  consignment,  to  cause  the 
same  to  be  sent  forward  to  Liverpool  for  sale  without  unrea- 
sonable delay.  3.  If  the  plaintiffs  have  violated  their  agree^ 
ments  with  defendant  or  disobeyed  his  instructions  in  regard  to 
the  several  consignments,  or  any  one  of  them  shown  by  the 
evidence  to  have  been  made  by  defendant  to  them,  and  loss  has 
ensued  to  the  defendant  therefrom,  the  plaintiffs  are  not  entitled 
to  recover  their  advancements  sued  for  in  this  action,  without 
deducting  the  loss  so  sustained.  4.  If  the  jury  find  that  plain- 
tiffs accepted  the  consignment  of  386  barrels  of  lard,  with  in- 
structions and  conditions  such  as  are  mentioned  in  defendant's 
note  to  plaintiffs,  dated  April  12,  1848,  and  plaintiffs  on  the 
same  day  forwarded  the  same  to  New  Orleans  to  their  corres- 
pondents, Andrews  &  Bro.,  and  instructed  them  not  to  ship  the 
same  to  Liverpool  unless  they  could  draw  on  it  so  as  to  make 
good  the  advances  of  plaintiffs,  with  all  charges  for  receiving 
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and  f  orwardiDgy  and  otherwise  to  sell  the  same  in  New  Orleans, 
they  will  find  that  said  plaintiffs  violated  the  instructions  of  the 
defendant,  in  so  instrncting  their  then  correspondents  in  New 
Orleans,  and  are  responsible  for  all  the  damages  that  did  en- 
sae.  5.  If  the  plaintiffs  held  themselves  out  to  the  public  as 
prepared  to  make  advances  on  produce  put  into  their  hands  for 
sale  in  Liverpool  and  received  a  consignment  afterwards  from 
defendant  for  that  purpose,  with  the  understanding  that  they 
(plaintiffs)  had  correspondents  in  a  situation  to  do  that  sort  of 
business,  and  that  such  correspondents  had  other  correspond- 
ents who  they  were  satisfied  would  protect  the  interests  of  both 
plaintiffs  and  defendant  in  the  contemplated  shipment  to  Liver- 
pool, and  such  was  not  the  fact,  the  jury  will  find  that  plain- 
tiffs have  acted  in  bad  faith,  have  violated  their  agreement  with 
defendant,  and  are  responsible  for  all  the  damages  that  did 
ensue.  11.  The  defendant  moves  the  court  to  instruct  the  jury 
that  if  the  plaintiffs  received  consignments  of  produce  from 
the  defendant,  as  his  commission  merchants,  and  agreed  to  for- 
ward the  same,  under  the  instructions  of  the  defendant,  for  a 
market,  and  to  cause  the  same  to  be  sold  by  themselves  or  their 
correspondents,  and  the  same  was  sent  by  plaintiffs  to  certain 
correspondents  of  theirs  in  New  Orleans,  the  house  of  Andrews 
k  Bro.,  and  that  the  plaintiffs  sent  the  same  to  said  A.  &Bro., 
in  New  Orleans,  because  they  were  to  do  so  by  arrangement 
previously  made  between  the  said  plaintiffs  k  Andrews  &  Bro., 
wherein  the  said  Andrews  &  Bro.  were  to  divide  the  conraiis- 
sions  arising  from  the  same  with  plaintiffs,  the  jury  will  find 
that  said  Andrews  &  Bro.  were  the  sub- agents  of  the  plaintiffs, 
and  that  the  plaintiffs  are  liable  for  any  amount  of  the  pro- 
ceeds of  said  sales  received  by  them,  and  for  any  other  act  of 
Andrews  &  Bro.  which  may  have  been  injurious  to  defendant.*' 

There  were  other  instructions  asked  on  the  part  of  defendant 
and  refused  by  the  court,  which  it  is  unnecessary  to  set  forth. 
The  jury  rendered  a  verdict  for  plaintiffs  for  $3849  21. 

Glover  Sr  Richardson  and  Barton  Bates,  for  appellant. 
1.  The  delivery  of  the  lard  to  Pomeroy  &  Andrews  was  made 
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npon  the  faith  of  their  haying  the  facilitie8  named  in  the  note  of 
Sigerson  to  them,  of  April  12,  1848,  for  soifng  the  lard  to 
Liverpool.  If  they  had  no  sooh  facilitioB  they  shomld  have  re« 
fused  to  receive  it.  The  legal  effect  of  their  accepting  the  lard, 
with  the  instructions  contained  in  the  above  letter,  was  an  ad* 
mission  that  they  possessed  such  facilities  and  would  sead  it  to 
Liverpool.  This  is  what  defendant's  second  iufltmctioiL  waa 
intended  to  declare.  Pomeroy  i  Andrews  had  advertised  that 
they  would  make  liberal  cash  advances  on  produce  placed  in 
their  bnnds  for  sale  in  Liverpool.  This  advertisement  placed 
them  in  the  position  of  agents  selling  goods  in  Liverpool  and 
making  cash  advances  upon  them  for  that  market.  Such  being 
their  position,  the  instructions  accompanying  the  delivery  are 
easily  understood.  Accepting  the  goods,  they  took  them  subjeqt 
to  the  conditions  contained  in  the  letter.  (4  Dall.  889  ;  3  Wash* 
C.  C.  151 ;  1  Sandf.  8.  C.  360 ;  4  Johns.  402.)  The  court 
should  have  instructed  the  jury  as  to  the  legal  effect  of  the  in- 
structions contained  in  the  note  of  Sigerson  to  Poncieroy  &  An- 
drews, and  should  not  have  left  it  to  the  jury  from  ^^  all  the 
proof  in  the  case''  to  be>  .construed  by  them.  2.  But  granting 
that  Pomeroy  k  Andrews  were  bound  merely  to  use  their  best 
endeavors  to  send  the  lard  forward  to  Liverpool,  provided  they 
could  procure  the  requisite  facilities,  and  did  not  by  the  act  of 
accepting,  under  the  circumstances,  agree  that  they  had  the  re* 
quisite  facilities  ;  did  they  do  their  duty  under  tbis  view  of  the 
matter  ?  or  conform  to  the  wishes  and  directions  of  Mr.  Siger- 
son ?  They  send  the  386  barrels  of  lard  to  New  Orleans,  with 
Sigerson's  note,  inquire  how  tbis  business  is  to  be  conducted, 
(showing  that  when  they  advertised  to  sell  produce  in  Liver- 
pool, they  had  made  no  arrangements  at  all  to  do  it,)  and 
then,  without  waiting  any  reply  to  their  inquiries,  direct  a 
sale  of  the  lard  in  New  Prleans  unless  their  advances  and 
all  charges  can  be  raised  by  bills  on  it  when  shipped  to 
Liverpool.  Their  duty  was  to  send  the  lard  to  Livierpool,  if 
honest  and  faithful  correspondents  could  be  procured.  They 
agreed  to  do  so.    They  did  nothing  toward  procuring  such  cor- 
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respondents.  8.  Defendant's  fiftb  instrnction  Vras  erroneously 
refused.  4.  The  agreement  between  Pomeroy  A;  Andrews  and 
Andrews  k  Bro.  constituted  them  partners  as  to  goods  con* 
signed  to  the  latter  from  under  such  agreement.  (1  Smith's 
Lea.  Gas.  p.  600,  top.)  6.  The  eleyenth  instruction  asked  by 
defendant  was  improperly  refused.  If  Andrews  k  Bro.  were 
not  partners,  they  were  merely  the  sub-agents  of  Pomeroy  k 
Andrews,  receiving  «  compensation  of  li  per  cent,  commission 
from  them. 

Field  4*  Kasiton^  for  respondent.  1.  The  second  instruc- 
tion asked  by  defendant  entirely  oyerlooked  the  proviso  con- 
tained in  Sigerson's  note  to  Pomeroy  k  Andrews.  That  letter 
did  not  require  the  lard  to  be  sent  forward  to  Liverpool.  A 
discretion. was  given  to  the  consignees  in  New  Orleans.  The 
letter  shows  no  desire  on  Sigerson's  part  to  have  the  lard  go 
forward  at  all  unless  plaintiffs'  correspondents  in  New  Orleans 
did  that  kind  of  business  ;  nor  unless  they  also  had  corres- 
pondents in  Liverpool,  who  would  **  protect  their  and  our  in- 
terest." By  this  letter,  Sigerson  recognized  an  existing  inter- 
est in  Pomeroy  k  Andrews,  of  St.  Louis,  and  an  interest  to 
exist  in  A.  k  Bro.,  of  New  Orleans.  This  interest  was  created 
by  the  advance  made  on  the  lard.  Before  they,  by  mercantile 
usage,  could  be  obliged  to  forward  it  to  Liverpool,  they  were 
also  entitled  to  be  secured  for  their  advances,  and  freight  and 
charges.  The  published  advertisement  of  plaintiffs  is  wholly 
irrelevant  here,  in  the  face  of  the  express  arrangement.  De- 
fendant's instruction,  No.  2,  gives  a  wrong  construction  to 
Sigerson's  letter.  Sigerson  knew  as  fully  respecting  the  house 
of  Andrews  k  Brother  as  plaintiffs,  and  knew  it  was  doubtful  if 
the  lard  could  be  sent'  forward,  and  knew  it  could  not  be  unless 
the  market  were  such  as  to  admit  of  its  being  drawn  against  to 
cover  advances  and  charges  and  freight.  This  letter  of  April 
12th  shows  this.  2.  There  was  no  copartnership  existing  be- 
tween plaintiffs  and  Andrews  4;  Brother.  ( See  1  Smith's  S. 
C.  886,  top  page ;  8  Wils.  40  ;  1  Camp.  829  ;  2  H.  Bl.  690  ; 
4E8p.  182;  4  M.  &  Sel.  240;  6  Mete.  92 ;  8  C.  B.  82.) 
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3.  Defendant's  instruction  11  was  properly  refused.  There 
was  no  evidence  whatever  of  any  agreement  between  Pomeroy 
&  Andrews  and  Andrews  &  Brother  to  the  effect  that  the  for- 
mer were  bound  to  send  all  their  consignments  to  the  latter.  If 
Andrews  &  Brother  were  the  sub- agents  of  Pomeroy  &  An- 
drews, they  were  sub- agents  in  the  sense  that  all  correspond- 
ents are,  where  a  distant  market  is  sought,  and  not  in  any  such 
sense  as  that  implied  in  the  instruction  above  referred  to.  An- 
drews &  Brother  were  as  much  agents  of  Sigerson  as  of  Pome- 
roy k  Andrews.  4.  The  deposition  of  Benoist,  taken  before 
his  disqualification  by  taking  the  assignment  of  the  judgment, 
was  properly  admitted.     (1  Greenl.  Ev.  §  168.) 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

In  our  opinion,  this  cause  has  not  been  tried  on  the  real  point 
involved  in  it.  That  point  is,  whether  Pomeroy  &  Andrews  re- 
ceived the  produce  of  Sigerson  as  mere  forwarding  agents,  or 
whether,  under  their  advertisements  in  the  newspapers,  it  was 
placed  in  their  hands  for  sale.  Or,  in  other  words,  was  it  the 
understanding  between  the  parties  that  Sigerson  should  look  to 
Pomeroy  &  Andrews  for  the  money  arising  from  the  sale  of  his 
produce :  or  was  he  bound  to  look  to  the  agent  Pomeroy  & 
Andrews  might  employ,  without  knowing  who  he  was  ?  Sup- 
pose the  produce  had  been  forwarded  to  Liverpool  and  the  pro- 
ceeds of  the  sale  made  way  with  by  an  insolvent  agent  there : 
to  whom  would  Sigerson  have  looked  for  his  produce — to  An- 
drews &  Brother,  or  to  Pomeroy  &  Andrews  ?  It  can  make  no 
difference  that  the  directions  of  Sigerson  could  not  be  complied 
with.  If  the  produce  was  placed  in  the  hands  of  Pomeroy  & 
Andrews,  to  be  sold  in  a  particular  way,  their  inability  to  com- 
ply with  the  directions  would  not  yary  the  undertakings  they 
assumed  at  the  outset.  If  Pomeroy  &  Andrews  were  liable  to 
Sigerson  for  the  proceeds  of  the  sale  when  they  received  the 
produce,  they  remained  liable,  notwithstanding  their  inability 
to  sell  it,  as  they  were  directed.    The  fact  that  Sigerson  did 
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not  object  to  the  arrangement  made  by  Pomeroy  &  Andrews 
with  Andrews  &  Brother,  respecting  the  sale  of  the  lard,  does 
noc  prove  that  Sigerson  released  them  from  liability  as  his 
agents  for  the  sale  of  it. 

There  were  facts  and  circamstances  in  the  case  which  should 
have  been  submitted  to  the  jury,  with  a  direction  to  determine 
whether  Pomeroy  &  Andrews  were  not  the  agents  for  the  sale  of 
the  lard,  and  that  those  whom  they  employed  were  their  sub- 
agents,  for  whose  conduct  they  were  liable.  This  is  a  question 
for  the  jury,  and  we  express  no  opinion  in  relation  to  it. 

As  the  first  instruction  given  for  the  plaintiff's  was  expressed 
in  such  a  way  as  to  exclude  this  view  of  the  case  from  the  con- 
sideration of  the  jury,  the  judgment  must  be  reversed. 

The  facts,  as  proved,  did  not,  according  to  the  recent  deci- 
sions, constitute  a  partnership  between  the  parties. 

As  this  case  was  commenced  under  the  old  system  of  prac- 
tice, the  rules  of  evidence,  as  they  then  existed,  will  prevail  in 
ascertaining  the  competency  of  witnesses.  To  disqualify  a 
witness,  he  must  be  legally  entitled  to  payment  out  of  the  fund. 
A  mere  expectation  of  payment,  however  strong,  if  not  amount- 
ing to  a  legal  right,  has  been  held  insufficient  to  render  a  wit- 
ness incompetent.  (1  Greenl.  460.)  This  is  said  in  reference 
to  the  deposition  of  Benoist. 

Judge  Byland  concurring,  the  judgment  is  reversed,  and  the 
cause  remanded. 


McEvERS,  Respondent,  v.  Steamboat  Sangamon,  Appellant. 

1.  A  barge  was  hired  of  A.  by  a  steamboat,  and  it  was  agreed  in  writing  that 
OD  the  giving  of  notice  the  barge  should  be  delivered  up  to  A.,  ^^  with  the 
understanding  that  if  froze  up  in  the  ice  the  sum  above  mentioned  (eight 
dollars  per  day)  is  not  to  be  paid,  but  only  for  the  time  the  barge  is  in  ac- 
tual service,  subject  to  his  order,  by  giving  notice  one  trip  previous  to 
leaving  port,  and  is  to  be  delivered  in  good  order,  the  usual  wear  and  tear 
excepted.^'    The  barge  was  destroyed  by  the  ice  in  the  Mississippi,  without 
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faalt  on  the  part  of  the  defendant  Heldy  that  the  ateamboat  was  not  liable 
on  the  contract  for  the  non-delivery  of  the  barge.  Whether  the  steamboat 
assumed  the  obligation  to  return  the  barge  at  all  events^  and  notwithstand- 
ing any  overpowering  force,  is  a  question  of  intent,  to  be  determined  by  a 
proper  construction  of  the  terms  of  the  contract    (Scott,  J.,  disaentii)^) 

•Appeal from  St.  Louis  Circuit  Court. 

This  was  an  action  bronght  by  McEvers  upon  the  followisg 
instrument  of  writing :  **  This  is  to  certify  that  I  have  hired  of 
Mr.  T.  L.  McEvers  his  barge  called  the  *  Lightfoot,'  for  the 
sum  of  eight  dollars  per  day,  and  I  am  to  deliver  it  to  him  at 
Montesnma,  he  paying  for  the  towing  of  the  same  at  the  rate 
of  thirty  dollars,  with  the  understanding  that,  if  froze  np  in 
the  ice,  the  sum  above  mentioned  is  not  to  be  paid,  but  only  for 
the  time  the  barge  is  in  actual  service,  subject  to  his  order,  by 
giving  notice  one  trip  previous  to  leaving  port,  and  is  to  be 
delivered  in  good  order,  the  usual  wear  and  tear  excepted.  St. 
Louis,  December  20th,  1853.  Steamboat  Sangamon,  L.  A. 
Calvin,  master,  per  G.  N.  Gelding,  clerk.'' 

The  breach  assigned  wi^s  the  fai!ure  of  defendant  to  deliver 
np  the  barge  to  plaintiff  according  to  the  terms  of  tiie  contract. 
Upon  the  trial,  evidence  was  offered  on  the  part  of  defend&nt  to 
show  that  the  barge  was  lost  by  the  breaking  up  of  the  ice  in 
the  Mississippi  river,  without  any  fault  or  negligence  on  the 
part  of  die  officers  or  agents  of  defendant.  This  evidence  was 
rejected,  and,  on  the  motion  of  plaintiff,  the  court  gave  the  fol- 
lowing instruction  :  *^  If  the  jury  believe  from  the  evidence  that 
the  agents  of  defendant  hired  the  plaintiff's  barge  to  be  used  in 
connection  with  defendant  in  navigating  the  waters  of  this  state, 
that  the  agents  of  defendant  took  possession  of  the  barge  for 
the  above  use,  and  that  the  barge  was  sunk  and  lost  by  the  ice 
in  the  Mississippi  river,  while  in  possession  of  defendant  or  his 
agents,  plaintiff  is  entitled  to  recover." 

There  was  a  verdict  for  plaintiff,  and  defendant  brings  the 
case  here  by  appeal. 

Hudson  4*  Thomas^  for  appellant.  1.  The  agreement 
given  in  evidence  by  plaintiff,  impoaed  upon  defendant  the 
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same  obligations  the  law  imposes  upon  a  bailee  for  hire.  (  Sto. 
on  Bailm.  §  83  and  86.)  The  agreement  does  not  import  an 
absolute  agreement  to  return  and.  deliver  np  the  barge  at  all 
events.  The  parties  did  not  intend  that  the  defendant  should 
be  made  liable  as  an  insurer.  Inevitable  accident  would  re- 
lieye  a  bailee  from  the  oonsequences  of  a  failure  to  perform 
the  agreement.  (See  The  People  v.  Manning,  8  Cow.  297 ; 
Carpenter  v.  Stevens,  12  Wend.  589;  The  People  v.  Bart- 
lett,  8  Hill,  &70  ;  6  Mo.  828 ;  8  Mo.  88  ;  10  Mo.  568.) 

Reber,  with  whom  were  Hari  St  Jeckoy  for  respondent.  The 
court  properly  rejected  the  evidence  tending  to  show  that  the 
barge  was  destroyed  by  inevitable  accident.  (16  Mo.  484  ; 
Chitty  on  Con.  734.) 

Leonard,  Judge,  delivered  the  opinion  of  the  court. 

The  steamboat  Sangamon  hired  the  plaintiff's  barge  (the 
contract  being  in  writing)  at  eight  dollars  a  day,  excluding  the 
time  it  might  be  frozen  in  the  ice,  to  be  returned  to  plaintiff  at 
Montezuma  at  any  time,  upon  reasonable  previous  notice,  and 
"  delivered  in  good  order,  the  usual  wear  and  tear  excepted." 
The  suit  is  for  the  non-delivery,  pursuant  to  the  contract ;  and 
one  defence  set  up  in  the  answer  is,  that  the  barge  was  de- 
stroyed by  an  overpowering  force — the  ice  in  the  Mississippi 
river — without  any  fault  on  the  part  of  the  defendant.  This 
defence  was  struck  out  upon  the  objection  of  the  plaintiff,  and 
proof  to  the  same  effect,  offered  by  the  defendant  upon  the  trial, 
was  excluded. 

If  there  had  been  no  obligation  upon  the  boat  for  the  return 
of  the  barge,  other  than  what  the  law  implied  upon  the  bail« 
ment,  from  the  transaction  itself,  this  defence,  it  is  admitted, 
would  have  been  sufficient.  But  it  is  insisted  that  here  the 
party  imposed  the  duty  upon  himself  by  a  special  contract, 
and  therefore  took  the  risk  of  such  casualties  ;  the  distinction 
being  between  a  daty  imposed  by  law  and  one  imposed  by  the 
partiee  themselves.    We  are  told  that  by  the  civil  law,  when  a 
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person  enters  into  an  obligation  to  do  a  particular  thing  (un- 
less it  be  of  the* essence  of  the  contract,  that  a  risk  is  incurred 
on  the  one  side  or  the  other)^  and  is  prevented  from  doing  it 
by  accident  or  an  overpowering  force,  there  is  no  ground  for 
claiming  damages  for  the  non- performance.  (Henderson  v. 
Stone,  1  Martin,  641.)  The  object  of  both  the  civil  and  com- 
mon law,  in  the  matter,  is  to  ascertain  the  intention  of  the  par- 
ties, and  execute  their  contracts  accordingly.  If  it  were  the 
intention  of  the  boat  here  to  make  itself  responsible,  in  case  the 
barge  was  destroyed  without  any  fault,  even  by  a  natural  force 
that  could  not  be  resisted,  tha  matter  relied  upon  would,  of 
course,  be  no  defence ;  but  the  question  is,  whether  this  was 
the  intention.  It  is  argued,  however,  that  this  is  the  interpre- 
tation our  law  gives  to  an  undertaking  for  the  performance  of 
any  particular  act,  and  that  the  courts  are  bound  to  adhere  to 
this  construction,  no  matter  what  may  be  thought  of  the  pro- 
priety of  it,  as  a  rule  likely  to  carry  into  effect  the  real  inten- 
tion of  parties.  An  examination  of  the  cases,  however,  we 
think,  will  show  that  there  is  no  such  inexorable  rule  applicable 
indiscriminately  to  the  cdkstruction  of  all  special  undertakings. 

In  Pollard  v.  Moffer,  (1  Dall.  210,)  the  covenant  was  to 
deliver  up  the  demised  premises  (a  house  in  Philadelphia),  at 
the  end  of  the  term,  *'in  good  repair,"  and  the  British  army 
had  taken  and  held  the  city  of  Philadelphia  until  after  the 
term  had  expired,  and,  during  the  time,  taken  possession  of  the 
house  and  committed  the  waste  and  destruction  complained  of. 
This  was  admitted  as  a  good  defence  to  an  action  for  not  re- 
turning the  premises  in  good  repair  pursuant  to  the  contract. 

In  Young  v.  Bruces,  (5  LittelPs  Rep.  824,)  where  there  was 
a  special  contract  to  return  a  hired  slave,  the  court  of  appeals 
in  Kentucky  decided  that  the  death  of  the  slave  excused  the 
non-delivery;  following  in  this  matter,  the  cases  in  Virginia. 
(Harris  v.  Nicholas,  6  Munf.  487.)  In  Perkens  v.  Reed,  8 
Mo.  33,  and  Ellett  v.  Bobb,  6  Mo.  824,  this  court  went  still 
further  and  decided  that  when  a  hired  slave  ran  away,  without 
any  fault  on  the  part  of  the  hirer,  that  the  latter  was  excused^ 
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and  this  decision  corresponds  with  the  decisions  in  Eentuckj 
upon  the  same  matter  (Eeas  v.  Yervell,  2  Dana,  219)  ;  and 
the  ground  npon  which  the  latter  decisions  are  pat  is,  ^^  that 
the  casnaltj  by  which  the  slave  is  lost  is  a  peril  incident  to  the 
natare  of  such  property,  and,  therefore,  in  contracts  concern- 
ing it,  that  peril  shall  never  be  presumed  to  have  been  guarded 
against,  unless  so  expressly  stipulated.'' 

It  is  true  the  hirer  could  not  prevent  the  death  in  the  first 
class  of  cases,  nor  the  escape  in  the  other  class ;  yet,  if  his 
contract  embraced  these  risks,  he  was  bound  to  pay  for  the 
loss.  Both  cases,  therefore,  go  upon  the  ground  that  there  is 
no  such  imperative  rule  of  construction  applicable  to  contracts 
of  this  description. 

The  question  here  then  is,  was  this  risk  within  the  engage* 
ment  of  the  defendant,  so  that,  no  matter  how  the  loss  occurred, 
the  party  is  bound,  and  we  think  it  was  not.  Here  is  a  general 
undertaking  to  return  the  property  in  good  order,  and  it  has 
perished  without  any  fault  on  the  part  of  the  defendant  by  a 
natural  force  that  could  not  be  resisted,  and  we  are  of  opin- 
ion that  an  undertaking  to  assume  such  a  risk  ought  to  be 
special  and  express,  and  so  clear  as  not  to  admit  of  any  other 
construction.     Such  is  not  the  case  here. 

The  hirer  was  even  excused  from  paying  for  the  use  of  the 
barge,  if  it  should  be  frozen  up  ;  and  if  the  plaintiff  had  been 
asked  whether  he  expected  pay  for  it,  in  case  it  should  perish 
by  the  same  overpowering  force,  can  there  be  any  doubt  as  to 
the  answer  he  would  have  given  ? 

Judge  Ryland  concurring,  the  judgment  is  reversed,  and  the 
cause  remanded. 

Scott,  Judge.  When  the  law  creates  a  duty  and  the  party 
is  disabled  to  perform  it  without  any  default  in  him,  and  he  has 
no  remedy  over,  the  law  will  excuse  him.  But  when  the  party, 
by  his  own  contract,  creates  a  change  or  duty  upon  himself,  he 
is  bound  to  make  it  good,  if  he  can,  notwithstanding  any  ac- 
cident by  inevitable  necessity ;  because  he  might  have  provided 
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against  it  by  his  contract.  This  is  a  principle  as  well  estab- 
lished in  oar  law  as  any  to  be  found  within  its  Mds.  It  baa 
prevailed  too  long  and  eiercised  its  influence  in  too  many  ways, 
now  to  be  overthrown  without  much  inconvenience  and  the  caus-» 
ing  of  many  future  difficulties.  This  principle  is  a  manifesta- 
tion of  the  spirit  of  the  race  for  whom  our  noble  system  of  law 
was  moulded;  a  spirit  of  bold,  self-reliance,  which  scorns  to 
resort  to  government  for  protection  against  events,  whose  occur- 
rence might  be  obviated  by  the  exercise  of  ordinary  vigilance. 
It  is  this  spirit  which  distinguishes  the  common  from  the  civil 
law :  a  spirit,  too,  which  distinguishes  the  people  that  are  gov- 
erned by  the  two  systems  of  law.  Too  great  a  reliance  on  gov- 
ernment for  protection  in  matters  against  which  the  exercise 
of  the  faculties  with  which  man  is  endowed  by  nature  may  guard 
him,  b.egets  a  spirit  of  dependence  which  is  inconsistent  with 
that  freedom  of  thought  and  action  which  should  animate  a 
self-governing  people. 

It  would  be  a  display  of  useless  research  to  attempt  a  refer- 
ence to  the  many  cases  in  which  the  principle  in  question  has 
been  asserted  and  maintained.  The  books  are  full  of  them, 
and  I  conceive  that  there  is  no  authority  in  the  courts  to  depart 
from  the  law  as  it  has  been  invariably  understood.  There  is 
nothing  whatever  to  distinguish  this  case  from  the  many  others 
which  have  occurred  in  the  course  of  the  administration  of  our 
laws ;  and  if  the  principle  is  not  adhered  to  in  this  instance,  it 
must  be  regarded  as  overturned — an  act  to  the  performance  of 
which  the  legislature  is  alone  competent.  There  may  be  cases 
in  which  the  application  of  the  principle  will  effect  complete 
justice  between  the  parties.  Who  shall  draw  the  line  of  dis- 
tinction? Is  not  that  the  province  of  the  law- maker?  It  is 
always  safer,  in  a  government  of  laws,  to  have  fixed  rules  for 
the  interpretation  of  contracts,  than  that  every  thing  should  be 
left  to  the  discretion  or  sense  of  justice  of  the  judge.  Too 
much  is  already  left  to  the  discretion  of  the  judge  in  our  law, 
and  the  occasions  for  the  exercise  of  such  discretion  should  not 
be  multiplied. 
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Faanklin,  Plaintiff  iu  Error,  t.  Stagg,  Defendant  in  Error. 

1.  A.  having  purchased  certain  lots  in  ihe  city  of  SL  Loais  at  an  execution 
sale  under  judgments  against  B.,  brought  suit  against  B.  and  also  against  C, 
in  whom  the  legal  title  to  said  lots  stood,  asking  that  the  title  of  C.  might  be 
diyested  and  transferred  to  A.  on  the  ground  that  the  said  lots  had  been  con* 
yeyed  to  G.  with  intent  to  defraud  the  creditors  of  B.  (of  whom  A.  was  one), 
and  were  thus  f Mudulently  held  by  C.  To  this  suit  both  defendants  appear- 
edy  and  B.,  in  his  answer,  denied  the  fraud  alleged,  denied  ownership  In  him- 
self, and  asserted  full  ownership  in  C.  The  court  gave  judgment  for  A., 
plaintiff,  and  by  its  decree  vested  the  tide  to  said  lot  in  him  free,  and  dis- 
charged of  all  claims  in  favor  of  either  B.  or  C.  Held,  that  this  suit  was  a 
complete  and  final  adjudication  upon  the  title  of  B.  to  the  lots  in  question, 
and  that  B.  could  not  afterwards  set  up  title  thereto,  either  in  his  own  be- 
half, or  in  behalf  of  his  creditors,  on  the  ground  that  A.  acquired  the  pro- 
perty by  making  a  fraudulent  use  of  a  judgment  confessed  by  B.  in  lus 
favor :  the  matter  is  res  adjudicata. 

Error  to  Si,  Louis  Land  Court. 

The  facts  are  fully  set  forth  in  the  opinion  of  the  court. 

Munford^  for  plaintiff  in  error,  cited  State  v.  Morton,  18 
Mo.  53  ;  Wood  y.  Jackson,  8  Wend.  9 ;  2  Myl.  &  Or.  602  ;  3 
Edw.  Oh.  20  ;  8  Page,  210. 

W.  L.  Williams  and  Glover  Sf  Richardson  ^  for  defend- 
ant in  error. 

Rtland,  Judge,  delivered  the  opinion  of  the  court. 

In  November,  1849,  Henry  Stagg  commenced  his  suit  in  the 
Cireait  Court  of  St.  Louis  county  against  Joseph  Fitch  and 
Joseph  F.  Franklin.  The  plaintiff's  petition  stated  that  in 
June,  1849,  F.  0.  Day  conveyed  to  Fitch  lot  259  in  Wright  k 
Chambers'  Addition  to  St.  Louis  ;  that  said  conveyance  was 
without  any  consideration  moving  from  Fitch ;  was  in  fact  with- 
out his  knowledge  ;  was  for  the  benefit  of  Franklin,  and  made 
for  the  pnrpose  of  defeating  the  collection  of  judgments,  which 
bad  b«en  rendered  in  the  courts  against  him,  one  of  which  was 
in  favor  of  the  plaintiff ;  that  in  Angust,  1849,  John  G.  Weld 
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conveyed  to  Fitch  another  lot  of  ground  in  the  city  of  St. 
Louis,  being  part  of  lot  No.  282 ;  that  this  conveyance  was 
also  without  consideration  fronw  Fitch  —  was  intended  for  the 
use  of  Franklin  and  made  to  defraud  his  creditors  ;  that  in  No- 
vember, 1848,  said  Franklin  confessed  judgment  in  favor  of 
Fitch  for  ^3014 ;  that  no  such  sum  was  due  from  him  to 
Fitch  ;  that  said  judgment  was  confessed  without  the  knowl- 
edge of  Fitch  and  for  the  purpose  of  defrauding  the  creditors 
of  Franklin ;  and  if  at  the  date  of  said  judgment  any  sum 
whatever  was  due  to  Fitch,  it  had  been  paid  in  full  prior  to  the 
conveyance  by  Day  to  Fitch.  The  'dates  and  amounts  of  the 
several  judgments,  recovered  by  Franklin's  creditors  against 
him,  were  fully  set  forth.  It  was  then  stated  that  executions 
were  regularly  issued  on  judgments  against  Franklin,  including 
the  plaintiff's  judgment,  were  levied  on  the  lots  in  question,  and 
that  the  lots  were  sold  by  the  sheriff  of  the  county  of  St.  Louis 
to  the  plaintiff,  who  received  his  deed  therefor,  on  the  3d  day 
of  November,  1849 ;  that  the  legal  title  still  remained  in  Fitch ; 
and  thereupon  the  plaintiff  prayed  that  Fitch  should  be  com- 
pelled to  convey  to  him,  or  that  the  court  would,  liy  its  decree, 
pass  the  title  to  these  lots  to  the  plaintiff. 

The  answer  of  Franklin  was  filed  in  December,  1849.  '  It 
stated  in  substance  that  the  conveyances  by  Day  and  Weld  were 
not  for  his  benefit ;  that  he  had  no  interest  whatever  in  the 
properly,  and  fully  denied  the  alleged  intent  to  hinder  or  de- 
fraud his  creditors.  On  the  contrary,  he  asserted  that  Weld 
and  Day  were  the  legal  and  equitable  owners  of  the  property, 
and  had,  for  a  valuable  consideration,  at  his  instance,  conveyed 
them  to  Fitch  on  account  of  a  debt  which  he  owed  Fitch  ;  that 
said  judgment  was  honestly  confessed  by  him  in  favor  of  Fitch 
for  a  real  debt ;  that  he  owed  Fitch  even  a  greater  amount,  and 
had  no  fraudulent  motive  in  it ;  that  the  judgment  in  favor  of 
the  plaintiff  was  also  confessed  by  him,  and  was  merely  to  se- 
cure the  plaintiff  against  liabilities  he  was  under  for  him 
(Franklin)  ;  and  that  at  the  time  of  the  sheriff's  sale  to  the 
plaintiff,  under  said  judgment  and  others,  not  over  five  hundred 
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dollars  were  dae  on  plaintiff's  judgment.  The  answer  then  pro- 
ceeded to  state  that  long  previous  to  the  plaintiff's  purchase, 
the  lot  conveyed  by  Weld  to  Fitch  had  been  sold  in  good  faith 
under  judgment  and  execution  against  him  to  Weld,  who  held 
the  sheriff^s  deed. 

The  answer  of  Fitch,  filed  in  April,  1850,  set  up,  substan- 
tially, the  same  defences,  and  concluded  with  a  denial  that, 
plaintiff  had  any  right  in  equity  to  coerce  the  payment  of  his 
judgment  at  the  date  of  his  purchase  at  the  sheriff's  sale. 

On  the  issues  made  by  these  pleadings,  the  cause  came  to 
trial  in  February,  1853,  and  the  finding  was  in  favor  of  the 
plaintiff  on  all  the  material  allegations  in  his  petition,  and 
therefore  it  was  ordered,  adjudged  and  decreed  that  the  legal 
title  to  the  said  lots,  pieces  and  parcels  of  land  be  and  the  same 
is  hereby  vested  in  the  plaintiff  (Henry  Stagg),  free  and  dis- 
charged of  and  from  all  claims  of  said  defendants  or  either  of 
them — Joseph  F.  Tranklin  being  one. 

The  defendants  took  the  necessary  steps  to  obtain  a  review 
of  the  finding,  but  were  overruled  in  the  Circuit  Court ;  they 
.  afterwards  appealed  and  removed  the  record  into  this  court, 
where  errors  were  assigned  and  the  cause  argued  and  decided  at 
the  March  term,  1863,  and  the  finding  of  the  Circuit  Court,  upon 
the  evidence  adduced  at  the  trial,  sustained  and  the  judgment 
appealed  from  affirmed  in  all  particulars.  (Case  reported  18 
Mo.  299. )  It  is  in  this  state  of  things  that  Joseph  F.  Fratk- 
lin,'Who  was  defendant  in  the  suit,  the  nature  and  result  of 
which  have  just  been 'stated,  commenced  the  present  action  in 
the  Land  Court  of  St.  Louis  county,  in  which  Stagg,  who  was 
plaintiff  before,  is  made  defendant. 

The  plaintiff  in  this  present  suit  states  in  his  petition  as  fol- 
lows :  **  Plaintiff  states  that  on  the  8th  day  of  May,  1848,  the 
firm  of  Franklin  &  Perry  drew  a  draft  for  $2000  on  J.  L. 
Franklin,  of  New  York  ;  that  to  negotiate  said  draft,  plaintiff 
got  the  defendant  to  endorse  the  same  as  an  accommodation 
endorser ;  that  the  same  was  sold  to  one  Hayes.  Plaintiff 
states  that  on  the  16th  day  of  April,  1848,  the  firm  of  Frank- 
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lin  &  Perry  and  the  defendant  made  their  joint  promissory  note 
for  the  sum  of  $3000  ;  that  said  note  was  negotiated  and  the 
money  raised  on  it,  one  half  of  which  was  taken  and  used  by 
the  defendant,  and  the  other  by  plaintiff;  that  said  note  had 
four  months  to  run,  and  that  the  same  was  eventually  sold  to 
H.  Crittenden.  Plaintiff  states  that  on  the  6th  of  July,  1848, 
^  plaintiff  executed  three  notes  for  $500  each,  one  dne  in  four, 
seven  and  nine  months,  and  one  other  on  the  same  day  for 
$200 ;  that  said  notes  were  given  to  said  Stagg  and  discharged 
by  plaintiff,  except  the  one  for  $200,  which  was  without  a  good 
and  valuable  consideration,  and  that  the  consideration  for  the 
said  $200  note  entirely  failed. 

*^  Plaintiff  states  that  not  long  after  the  indebtedness  afcH^said 
was  created,  he  became  apprehensive  of  serious  difficulties  in 
his  pecuniary  affairs  ;  that  to  indemnify  the  defendant  against 
any  loss  on  account  of  his  liabilities,  at  the  request  of  defend- 
ant, he  executed  to  him,  on  the  25th  November,  1848,  his  cer- 
tain promissory  note  for  the  sum  of  $5200  ;  that  the  sole  con- 
sideration of  said  note  was  to  indemnify  the  defendant  against 
the  aforesaid  debts  ;  that  said  note  was  due  one  day  after  date ; 
that  the  plaintiff,  to  indemnify  the  defendant,  on  the  29th  Nov* 
rember  last  aforesaid,  confessed  in  the  Court  of  CommoB 
Pleas  of  St.  Louis  county,  a  judgment  in  favor  of  die  defend- 
ant for  the  sum  of  $5400,  said  sum  being  considered  sufficient 
to  bover  all  costs,  damages  and  expenses  that  might  accrue  on 
said  liabilities.  Plaintiff  states  that  said  judgment  was  con- 
fessed merely  to  give  the  defendant  some  security  against  said 
liabilities.  Plaintiff  states  that  on  the  day  of  the  date  of  said 
judgment,  the  defendant  executed  to  the  plaintiff  an  agreement 
herewith  filed,  marked  exhibit  A,  showing  the  object  and  pur- 
poses for  which  said  note  was  given,  and  said  judgment  eon- 
fessed  as  aforesaid. 

^'Plaintiff  states  that  he  discharged  and  took  up  said  three 
fkotes  of  $500  each,  and  that  said  judgment,  in  consid^radoA 
thereof,  was-  credited  for  said  sum  of  $1600.  Plaintiff  states 
that  defendant  had  an  execution  issued  on  said  jadgment,  a&d 
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in  Febroary,  1860,  collected  on  the  same  $600  80  in  cash* 
Plaintiff  states  tiiat  defendant  took  a  transcript  of  said  judg* 
ment  and  sent  the  same  to  Iowa,  and  had  a  tract  of  land  at- 
tached as  the  property  of  the  plaintiff,  and  sold  the  same,  and 
purchased  it  for  a  sum  greatlj  inadequate  to  its  real  value,  and 
now  claims  to  be  the  owner  thereof  ;  that  the  said  piece  of  land 
is  worth  about  $2000.  Plaintiff  states  that  defendant  issued  an 
execution  on  said  judgment,  and  had  the  same  levied  on  two  lots 
of  ground  in  the  county  and  city  of  St.  Louis,  state  of  Mis* 
souri,  to -wit :  A  lot  80  feet  front  on  Tenth  and  Eleventh 
streets,  by  150  feet  deep,  a  complete  description  of  which  will 
appear  by  reference  to  book  R,  No.  4,  p.  276  and  following, 
in  the  recorder's  office  of  St.  Louis  county ;  second,  a  lot  con- 
taining 18  feet  front  by  126  feet  8  inches  in  depth  to  an  alley, 
it  being  so  much  of  block  No.  282  in  said  city,  commencing  at 
ft  point  on  the  east  line  of  Eleventh  street,  distant  southwardly 
25  feet  from  the  north-east  corner  of  said  block ;  thence  so«th 
with  Bdid  Eleventh  street  18  feet ;  thence  east  and  parallel  with 
St.  Charles  street,  126  feet  3  inches  to  an  alley  ;  thence  north 
with  said  alley,  18  feet ;  thende  west  126  feet  3  inches  to  the 
place  of  beginning.  Plaintiff  states  that  on  the  29th  October, 
1849,  the  sheriff  of  St.  Louis  county  sold  the  said  lots  as  the 
property  of  the  plaintiff,  and  that  the  same  were  purchased  by 
the  defendant ;  that  he  only  gave  for  the  first  lot  above  described 
the  sum  of  $600,  and  for  the  other  the  sum  of  844 ;  that  a 
credit  was  entered  on  said  execution  for  the  sum  of  $575  ;  that 
the  balance  of  said  sum  of  $634  was  applied  to  other  execu- 
lions  then  in  the  hands  of  the  sheriff  against  the  plaintiff ;  that 
Sftid  balance  of  $59  was  all  that  defendant  paid  in  cash  for 
said  lots  ;  that  the  sheriff  executed  to  him  a  deed,  and  that  he 
now  holds  possession  of  them  under  it ;  that  they  are  worth 
about  $6000. 

^*  Plaintiff  states  that  the  sale  and  purchase  of  said  lots  by 
the  defendant  as  aforesaid  is  fraudulent  and  void,  and  if  any 
title  passed  •  thereby  he  holds  the  same  for  the  benefit  of  the 
creditors  ;  that  said  judgment  was  confessed  to  indemnify  him 
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against.  Plaintiff  states  that  before  the  defendant  purchased 
any  of  the  property  sold  as  aforesaid,  and  before  he  collected 
said  sum  of  $602  80  on  said  judgment  against  the  plaintiff,  he 
had  taken  up  and  discharged  the  three  notes  for  $500  each,  and 
that  the  consideration  of  the  $200  note  had  entirely  failed; 
that  on  the  25th  March,  1849,  plaintiff  executed  to  defendant 
his  two  promissory  notes,  one  for  $554  16  and  the  other  for 
$599  16,  one  due  in  six  months,  and  the  other  in  twelve 
months  ;  that  said  notes  were  given  in  consideration  of  a  part  of 
Franklin  &  Perry's  interest  in  the  note  for  $3000,  dated  15th 
April,  1848,  and  which  had  been  endorsed  to  H.  Crittenden ; 
that  plaintiff  had  made  an  arrangement  with  said  Crittenden  to 
pay  the  balance  of  interest  of  Franklin  k  Perry  in  said  note  ; 
all  of  which  will  more  fully  appear  by  a  receipt  of  the  defend- 
ant herewith  filed,  marked  exhibit  B.  Plaintiff  states  that  be- 
fore defendant  had  collected  money  on  said  execution  and  sold 
the  property  as  aforesaid,  he  had  obtained  an  extension  of  time 
on  said  note  for  $2000,  dated  8th  May,  1848,  which  was  ex- 
ecuted by  Franklin  &  Perry  and  endorsed  by  defendant ;  that 
the  same  was  endorsed  to  one  Hayes,  of  Baltimore,  and  that 
the  defendant  had  not  paid  any  thing  on  the  same  ;  that  he  had 
an  arrangement  with  the  holder  thereof  by  which  suit  was  to  be 
brought  in  his  name  ;  that  judgment  was  rendered  in  his  favor 
against  Perry  on  the  same ;  that  if  defendant  ever  paid  any 
thing  on  said  notes,  it  was  after  he  had  sold  the  property  of 
the  plaintiff  and  collected  money  on  said  judgment  as  afore- 
said, and  that  what  he  has  paid  he  has  been  enabled  to  do  so  by 
virtue  of  the  property  that  he  sold  and  the  money  collected  on 
said  judgment  as  aforesaid.  Plaintiff  states  that  after  defend* 
ant  got  a  judgment  on  said  $2000  note  against  the  said  Perry, 
that  in  July  and  August,  1850,  and  April,  1852,  defendant 
coerced  payments  of  said  Perry  on  said  judgment,  amounting 
to  the  sum  of  $2100.  Plaintiff  states  that  said  sum  of  $2100, 
recovered  from  Perry,  and  the  sum  of  $602  80  received  in 
cash  on  said  execution,  and  the  real  estate  sold  as  aforesaid, 
worth  about  $8000,  would  make  about  $9702  80  that  said 
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defendant  has  realized  on  account  of  his  liabilities  that  said 
judgment  was  confessed  to  secure  him  against. 

*^  Plaintiff  states  that  if  said  defendant  has  ever  paid  any  thing 
on  account  of  his  liabilities  as  the  endorser  of  Franklin  &  Perry 
on  said  debts,  he  is  not  advised  as  to  what  amount  he  has  paid 
or  to  whom  it  was  paid.  He  is  informed  and  believes  that  if 
any  thing  has  been  paid,  that  it  was  only  paid  as  the  defendant 
received  payment  from  said  Perry,  and  as  he  coerced  payment 
on  said  judgment  against  plaintiff ;  that  a  large  amount  of  said 
debts,  for  which  said  judgment  was  confessed,  still  remains  un* 
paid,  the  holder  thereof  having  extended  the  same  and  given 
indulgence  thereon.  Plaintiff  states  that,  with  the  interest  that 
has  accrued  on  the  judgment  that^  he  confessed  in  favor  of  the 
defendant,  there  yet  remains  an  apparent  unsatisfied  balance  of 
about  $3000  on  the  same,  for  which  the  plaintiff  is  still  liable 
to  be  further  unjustly  oppressed  by  the  defendant. 

^^  Now,  the  premises  considered,  the  plaintiff  asks  that  defend- 
ant may  answer  all  the  allegations  of  this  petition  to  the  extent 
of  his  knowledge,  information  or  belief,  and  that  an  account  be 
taken  between  plaintiff  and  defendant,  and  that  said  purchases, 
made  as  aforesaid,  be  declared  to  be  in  trust  for  the  benefit  of 
the  creditors,  whose  debts  said  judgment  was  confessed  to  in- 
demnify the  defendant  (as  the  security  of  Franklin  k  Perry) 
against,  and  that  the  defendant  be  made  to  account  for  all  the 
money  that  he  received  on  said  execution,  and  for  the  payments 
made  him  by  said  Perry,  and  that  the  property  be  resold,  and 
after  giving  the  defendant  a  credit  for  all  that  he  has  actually 
paid  in  cash,  on  account  of  his  liabilities  as  the  endorser  of 
Franklin  &  Perry,  if  he  has  paid  any  thing  for  them,  that  the 
money  be  received  on  said  execution  and  the  payments  made 
him  by  said  Perry  be  applied  to  meet  said  payments  ;  and  that 
if  die  same  should  not  be  suflScient,  that  then  the  proceeds  of 
the  property  on  a  resale,  or  so  much  thereof  be  applied  as  will 
discharge  what  sums  he  may  have  actually  paid  as  security  aa 
aforesaid,  and  the  balance  be  applied  to  the  payment  of  what 
may  still  be  dde  on  the  debts  for  which  the  deiendant  was  the 
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endorser  of  the  plaiDtiff ;  and  if  there  should  still  be  a  residue, 
that  the  sum  be  applied  to  the  pajment  of  a  jtidgmeDt  in  faYor 
of  Joseph  Fiteh  against  the  plaintiff,  for  the  sum  of  $8014, 
rendered  in  the  X^oort  of  Common  Pleas  of  St.  Louis  ooanty, 
on  the  2d  day  of  November,  1848  ;  that  the  two  notes  given  bj 
plaintiff  to  defendant,  dated  23d  November,  1849,  amounting 
to  $1163  88,  be  delivered  up  to  this  court  to  be  cancelled  ;  that 
said  judgment  in  favor  of  defendant  against  the  plaintiff,  for 
the  sum  of  $5400,  be  annulled,  and  that  the  plaintiff  be  dis- 
diarged  from  any  f^urther  liability  on  the  same ;  and  that  said 
note  for  $200,  dated  6th  July,  1848,  be  delivered  up  to  this 
court,  to  be  cancelled  ;  and  that  the  purchase  by  the  defendant 
of  said  lots  be  decreed  to  be  void,  and  that  the  deeds  therefor 
be  delivered  up  to  this  court  to  be  cancelled  ;  and  finally,  the 
plaintiff  asks  for  such  other  and  farther  relief  and  judgment  as 
he  may  be  entitled  to  in  the  premises*" 

The  defendant's  answer  admits  many  of  the  plaintiff^s  allega- 
tions as  to  the  matters  of  account  embraced  in  his  petition,  but 
denies  that  he  held  the  property  fraudulently  as  to  the  plain- 
tiff's creditors,  and  sets  up  and  relies  upon  the  proceedings 
and  judgment  in  the  former  suit  in  bar  of  the  relief  prayed. 

On  the  trial  in  the  Land  Court,  the  foregoing  facts  appeared 
in  evidence,  and  the  finding  of  the  court  was  against  the  plain- 
tiff, and  judgment  rendered  accordingly.  The  plaintiff  now 
brings  the  case  to  this  court  by  writ  of  error. 

We  are  at  a  loss  to  perceive  the  principle  on  whidi  we  are 
called  upon  to  reverse  this  judgment.  In  the  first  place,  there 
has  been  a  solemn  and  final  adjudication  of  the  very  question 
in  issue.  The  record  of  the  suit  wherein  Stagg  was  plaintiff 
aad  Fitch  and  Franklin  defendants,  given  in  evidence  by  Stagg 
in  the  present  suit,  must  be  regarded  as  a  conclusive  establish- 
ment of  the  facts  that,  by  a  contrivance  between  Fitch  and 
Franklin,  the  property  in  dispute  was  conveyed  to  Fitch  in 
fraud  of  Franklin's  creditors  ;  that  it  was  so  held  by  Fitdi, 
when  purchased  by  Stagg  under  executions  against  Franklin  ; 
aad  that,  so  far  as  Franklin  and  Fitch  are  concelrned,  all  right^ 
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tille  and  interest  therein  is  vested  in  Stagg,  free  and  clear  of 
anj  claim  on  their  part.  This  is  the  very  least  effect  that  can 
be  assigned  to  the  record.  But  it  is  in  the  face  of  this  record 
that  Franklin  comes  and  prays  that  the  property  to  which  his 
title  has  been  thus  extinguished,  shall  be  adjudged  to  him. 
This  ctfn  not  be  imagined  for  a  moment.  But,  in  the  second 
place,  the  plabtifi*,  it  would  seem,  as  if  not  entirely  ignorant  of 
the  delicacy  of  his  position  (under  all  the  circumstances)  as 
plaintiff'  in  a  court  of  equity,  bases  his  right  to  recover  the  pro- 
perty upon  the  ground  that  the  facts  mentioned  in  his  petition 
M-e  sufficient  to  constitute  the  defendant  a  trustee  for  his  cred- 
itors. If  this  be  so,  and  the  right  of  the  creditors  are  sup- 
posed to  give  a  cause  of  action  to  this  pjaintiff,  the  question 
arises  why  it  was  not  relied  on  in  the  form^  suit  ?  or  how  it  has 
survived  the  judgment  rendered  in  that  cause  ?  It  is  to  be  obser- 
ved, that  when  the  plaintiff^s  creditors  were  seeking  to  subject 
this  very  property  to  the  payment  of  their  demands,  he  disclaim- 
ed all  interest  in  the  property,  and  came  forward  as  a  witness  and 
testified  that  it  belonged  to  Fitch.  And  now,  after  an  adjudi- 
eation  that  the  conveyance  to  Fitch  was  in  fraud  of  his  credi- 
tors, one  of  whom  has  purchased  the  property  and  recovered 
it  by  an  action  to  which  the  plaintiff  was  a  party,  he  brings  a 
suit,  the  purpose  of  which  is  to  take  the  property  away  firom 
the  purchaser,  and  vest  it  in  him  as  trustee  for  his  creditors. 
When  the  creditors  shall  themselves  apply  to  the  court  and 
make  out  a  case  for  relief,  it  will  be  time  enough  to  provide  for 
them.  And  in  stch  cases',  it  is  the  province  of  the  court  to 
select  a  person  proper,  in  their  opinion,  to  fill  an  office  of  trust 
and  confidenciB.  In  the  third  place,  if,  as  we  have  shown,  the 
plaintiff'  can  set  up  no  right  whatever  to  the  lands  in  dispute, 
then  there  was  no  jurisdiction  in  the  Land  Court  to  authorisd 
an  examination  of  his  account ;  and,  of  course,  there  can  be 
none  here.  Upon  the  whole  case,  we  are  of  opinion  that  the 
judgment  should  be  affirmed,  and  the  other  judges  concurring, 
it  is  so  ordered. 
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Lkb,  Plaintiff  in  Error,  v.  Lindbll  and  others,  Defendants  in 

Error.* 

1.  A  widow's  dower  is  divested  by  a  sale  in  partition  during  coverture,  al 
though  she  is  not  joined  with  her  husband  as  a  party.  (Leonard,  J.,  dis- 
senting.) 

Error  to  St.  Louis  Land  Court. 

Petition  by  the  widow  of  Elliott  Lee  for  dower.  The  plain- 
tiff was  married  to  Lee  in  1824,  in  St.  Louis.  He  died  in 
1861,  without  issae.  From  1825  to  1887,  he  was  seised  in 
fee  as  tenant  in  common  with  others  of  the  land  in  which  dower 
was  claimed.  In  1836,  a  petition  was  filed  for  a  partition  of 
ihe  land  among  the  .parties  interested,  according  to  their  re- 
spective interests.  The  plaintiff  was  not  a  party  to  this  suit, 
though  her  husband  was.  The  proceedings  resulted  in  a  sale 
of  the  land  under  an  order  of  court,  to  Jesse  G.  Lindell. 

A  demurrer  to  the  petition,  in  which  the  above  facts  appeared, 
was  sustained  by  the  Land  Court. 

Hudson  Sf  Thomas  y  for  plaintiff  in  error,  in  thieir  brief, 
argued  that  a  sale  under  a  decree  in  partition  did  not  divest  the 
wife  of  one  of  the  tenants  in  common  of  her  dower  in  the  land 
sold,  where  she  was  not  a  party  to  the  proceeding.  They 
cited  4  Kent's  Coram.  50,  51 ;  1  Story's  Equity,  §  629,  note 
1 ;  1  Qreenleaf's  Cruise,  marginal  p.  166,  §  84,  p.  174,  172, 
§  24,  p.  156,  §  19 ;  1  Billiard  on  Real  Property,  148 ;  Parks 
V.  Brooks,  16  Ala.  529 ;  Shearer  v.  Ranger,  22  Pick.  447 ; 
Porter  V.  Noyes,  2  Maine  Rep.  22  (Greenleaf);  8  Alabama, 
373  ;  R.  C.  1835,  tit.  "  Dower,''  §  2,  **  Partition,"  §  2, 3, 14, 
81 ;  R.  C.  1845,  tit.  "  Dower,"  §  7  ;  Denton  v.  Nancy,  8  Bar- 
bour's Rep.  618  ;  11  Barb.  152 ;  Jackson  and  wife  v.  Ed- 
wards, 7  Paige's  Ch.  Rep.  406,  409 ;  Matthews  v.  Matthews, 
1  Edwards'  Ch.  Rep.  576  ;  Van  Gelder  v.  Post,  Edwards'  Ch. 
Rep.  577 ;  8  Paige's  Ch.  Rep.  658  to  657 ;  Combs  v.  Young, 
4  Yerger,  218,  225,  229. 

•  This  cao^e  was  sobmitted  to  the  oonrt  and  decided  at  the  Marah  term,  1S55.    The 
report  of  it  was  prepared  t^  Mr.  8.  A.  Bsmftn,  farmer  reporter. 
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S.  M.  Field  and  /.  wf.  Kasson^  for  defendants  in  error,  in 
a  printed  brief,  argued  the  following  point :  A  jadicial  sale  of 
lands  in  partition,  under  the  statute  law  of  Missouri,  during 
eoverture,  and  bj  virtue  of  regular  proceedings  to  which  the 
husband  is,  and  the  wife  is  not  a  party,  conveys  a  title  to  the 
purchaser,  divested  of  the  wife's  inchoate  dower.  (R.  C.  1885, 
tit.  "Partition,''  §  2,  8,  22;  Statutes  of  1807,  1815,  1817 
and  1825,  concerning  dower  ;  11  Mo.  Rep.  206 ;  Melizet's 
Appeal,  17  Penn.  State  Rep.  454-5;  Riddick  v.  Walsh,  15 
Mo.  Rep.  538 ;  Moore  v.  City  of  New  York,  4  Sandf.  461 ; 
Wilson  V.  Davisson,  2  Rob'n  Va.  Rep.  409.) 

SooTT,  Judge,  delivered  the  opinion  of  the  court. 

It  is  an  incident  to  an  estate  held  in  common,  that  the  tenant 
can  be  compelled  to  make  partition.  The  estate  must  be  ac* 
quired  before  dower  can  attach,  and  when  it  does  attach  to  such 
an  estate,  it  is  taken  subject  to  the  contingency  of  a  partition. 
(Potter  V.  Wheeler,  18  Mass.  606.)  When  it  is  established 
that  a  proceeding  in  partition  is  binding  on  the  wife,  and  con- 
fines her  right  to  dower  in  the  lot  assigned  to  her  husband,  it 
would  seem  to  follow  as  a  consequence,  that  she  would  be 
bound,  however  the  proceedings  might  eventuate,  whether  in  a 
portion  of  the  land  being  allotted  to  her  husband,  or  in  any 
other  result.  The  wife  must  be  bound  or  not  at  the  time  the 
suit  is  instituted,  and  she  being  bound  by  it,  when  the  legisla- 
ture took  up  the  subject  and  directed  that,  instead  of  a  partition 
in  kind,  if  it  should  be  made  to  appear  that  it  be  most  advan- 
tageous to  the  parties  interested  that  the  land  should  be  sold 
and  its  proceeds  divided  amongst  the  co-tenants,  and  the  land 
is  accordingly  sold  and  a  purchaser  pays  his  money  for  it ;  on 
no  principle  can  the  ground  on  which  the  suit  was  instituted 
be  varied,  and  the  wife  be  exempted  from  the  binding  influence 
of  the  judgment,  and  be  favored  with  a  right  to  dower  in  the 
land  sold,  when,  by  the  proceedings,  as  originally  began,  they 
were  binding  on  her.    If  this  was  a  conti'oversy  between  the 
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kasbsnd  and  wife,  for  the  proeeeds  of  the  sale,  there  would  be 
some  justice  in  her  claim  ;  but  as  between  her  and  the  purcha- 
ser, who  has  intervened  in  a  proceeding  which  was  binding  ob 
her,  her  claim  has  no  foundation  in  equity.  It  may  be  that  as 
between  the  husband  and  wife,  the  law  should  have  provided 
some  security  for  her  dower  out  of  the  proceeds  of  the  sale, 
but  that  such  failure  should  be  visited  on  the  purchaser,  would 
be  a  great  hardship.  The  omission  to  make  it  could,  on  no 
principle,  vary  the  nature  of  the  proceeding,  and  make  that  of 
no  force  which  was  before  binding. 

The  eighth  section  of  the  act  concerning  dower,  which  pro- 
vides that  no  judgment  or  decree  confessed  by  or  recovered 
against  the  husband,  shall  prejudice  the  wife's  right  to  dower, 
does  not  affect  the  present  question.  Partition  is  an  incident 
to  estates  held  in  common.  The  making  of  partition  among 
such  tenants  was  provided  for  in  the  same  code  in  which  the 
section  to  which  reference  has  been  made  is  found.  The  bind- 
ing influence  of  such  procedure  on  the  wife  was  known.  The 
confining  of  the  wife  to  the  portion  assigned  her  husband  for 
her  dower  might  prejudice  the  wife.  A  piece  might  have  been 
allotted  to  him  which  would  have  been  of  no  service  to  the  wife 
for  dower  ;  a  lot  wholly  unimproved  might  have  fallen  to  him. 
Suppose,  in  making  partition,  a  sum  of  money  was  given  to  a 
husband  for  owelty  of  partition ;  would  this  give  his  wife  a  right 
to  defeat  the  partition  made  and  recover  her  dower  ?  Suppose 
some  of  the  shares  are  set  oflf  together,  and  others  are  sold  and 
the  proceeds  distributed  among  the  husbands,  will  their  wives 
have  right  to  dower  in  all  the  lands  subject  to  partition,  or  will 
iheir  rights  be  confined  to  the  portion  sold  ?  Innumerable  dif- 
ficulties attend  this  matter  if  we  hold  the  proceedings  in  par* 
tition  are  not  binding  on  married  women.  In  a  proceeding  in- 
stituted  to  separate  the  rights  of  tenants  in  common,  that  eaeli 
may  have  his  own  exclusively,  would  it  not  be  strar.ge  that  the 
law  should  require  it  to  be  done  in  such  a  way  as  might  render 
necessary  a  recurrence  to  the  same  proceeding  two  or  more 
times,  according  to  the  number  of  husbands,  in  order  to  effect 
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the  object,  and  thus,  in  making  one  partition,  lay  the  founda- 
tion for  many  more,  in  relation  to  the  very  land  divided ;  for 
each  wife  may  sue  for  her  dower  in  the  land  sold  in  partition 
upon  the  death  of  her  husband,  according  to  the  argument. 

We  are  aware  that  a  contrary  doctrine  is  held  in  some  of  the 
states,  and  the  courts  of  New  York  held  that  the  wife  is  not 
barred,  unless  she  is  made  a  party  to  the  proceedings.  There 
being  no  law  requiring  her  to  be  made  a  party,  it  is  not  per- 
ceived how  the  arbitrary  use  of  her  name  can  impart  validity  to 
a  proceeding  which,  without  it,  would  not  affect  her.  Nothing 
seems  clearer  than  that  if  the  law  does  not  require  a  married 
woman  to  be  a  party  to  a  proceeding,  the  making  her  one  arbi- 
trarily can  not  affect  her  rights.  If  the  proceeding  is  such  as 
does  not  bind  her,  the  use  of  her  name,  without  authority  of 
law,  can  not  produce  such  a  consequence. 

Under  our  law,  the  wife  of  the  husband,  who  owns  an  inter- 
est in  the  land  to  be  divided,  is  not  required  to  be  made  a  party 
in  partition,  no  more  than  such  wife  is  required  to  be  plaintiff 
or  defendant  in  an  action  of  ejectment  for  lands  claimed  by  the 
husband  and  in  which  she  may  have  a  right  of  dower.  If  the 
husband  is  competent  alone  to  protect  her  interest  in  this  ac- 
tion, why  not  in  other  actions  in  which  her  interests  are  the 
same?  The  question  has  never  been  made  in  our  courts, 
whether  a  judgment  in  good  faith  against  a  husband  in  an 
action  of  ejectment  was  not  conclusive  on  the  wife  claiming 
dower  in  the  same  land.     (Riddick  v.  Walsh,  15  Mo.) 

Judge  Ryland  concurring,  the  judgment  will  be  affirmed. 

Lbonard,  Judge.  I  do  not  concur  in  this  judgment.  In  my 
opinion,  a  partition  sale  does  not  divest  the  wife  of  her  dower, 
unless  she  be  made  a  party  to  the  proceeding,  in  which  event  her 
contingent  right  may  be  secured  upon  the  proceeds  of  the  sale. 

14 — ^voL.  xxn. 
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Sire  V.  City  of  St.  Louii — Cutter  v.  Waddingham. 

SiRB  AND  wiFB,  Plaintiff  in  Error,  y.  City  of  St.  Louis,  De- 
fendant in  Error. 

1.  Lee  y.  Lindell,  ante,  p.  202,  affirmed. 

Error  to  St.  Louis  Circuit  Court. 

Scott,  Judge.  This  case  is  in  all  respects  like  that  of  Pe- 
lagic Lee  y.  Jesse  G.  Lindell  and  others,  decided  at  the  present 
term  of  the  court.  Judge  Ryland  concurring,  the  judgment 
will  be  affirmed.     (Leonard,  J.,  dissenting.) 


NoEBiAN  CuTTBE,  Respondent,  v.  William  Waddingham,  and 
OTHERS,  Appellants. ''^ 

1.  The  SpaDish  law  superseded  the  French  law  in  the  district  of  Illinois  (af- 
terwards Upper  Louisiana)  as  early  as  the  year  1777. 

2.  By  the  Spanish  law  prevailing  here  as  early  as  1777,  persons  about  to  be 
married  could  not,  by  marriage  contract,  introduce  a  foreign  law,  (as  for 
example  the  French  law,)  to  regulate  their  property  relations  as  husbajid 
and  as  wife ;  as  by  stipulating  for  the  establishment  of  a  community  be- 
tween the  parties  according  to  the  custom  of  Paris. 

3*  A.  and  B.  being  about  to  marry,  entered  into  a  marriage  contract,  dated 
August  5th,  1777,  containing  clauseB  of  which  the  following  is  a  transla- 
tion :  *^  The  said  future  spouses  to  be  one  and  common  in  all  moveable 
property  and  immoveable  conqueits  (en  tous  biens  meubles,  et  conquets  im- 
meubles),  according  to  the  ancient  custom  established  in  this  colony,  to 
which  they  submit  themselves  by  force  ef  the  present  contract  $"  '^the 
said  future  spouses  take  each  other  with  the  property  and  rights  to  them 
now  belonging,  and  such  as  may  happen  to  come  and  belong  to  them  here- 
after, whether  by  succession,  gift,  legacy  or  otherwise ;  which  property, 
from  whichever  side  it  may  come  to  them,  shall  enter  wholly  into  commu- 
nity without  any  reserve."    Held,  that  these  clauses  were  ineffectual  to 

Nora. — ^The  importance  of  this  cause,  both  as  regards  the  amount  of  valae  involved, 
and  also  the  prineiples  established  by  the  decision  of  the  court,  is  such,  that  the  Bepor- 
ter  has  considered  himself  justified  in  giving  an  extended  report  of  the  views  presented 
to  the  court  by  counsel.  The  brief  of  Mr.  R.  M.  Field,  filed  by  him  on  a  motion  for  & 
re-hearing,  will,  it  is  thought,  be  of  interest  to  the  prafeadan,  and  it  is  accordingly 
printed  at  large.— [Bbpobtbb. 
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bring  a  lot  of  one  by  forty  arpent  of  land  in  the  St.  Louis  prairie^  owned 
by  the  husband  at  the  time  of  the  marriage,  into  a  conjugal  community,  in 
any  such  sense,  that,  on  the  death  of  the  husband,  the  wife  would  be  entitled 
to  one  half  thereof. 

4  By  the  Spanish  law  of  succession,  which  prevailed  here  prior  to  Septem- 
ber 1st,  1807,  brothers  of  the  half-blood  would,  in  the  case  of  an  intesta- 
cy, be  preferred  in  the  succession  to  paternal  aunts,  and  that,  too,  although 
the  intestate  acquired  the  property  from  his  father.  The  Spanish  law  paid 
no  regard  to  the  quantity  of  the  blood  of  the  intestate  in  the  reins  of  one 
claiming  to  succeed  to  an  estate,  except  in  the  case  of  brothers  and  sisters 
of  the  whole  blood  and  their  descendants,  who  took  before,  and  to  the  ex- 
clusion of,  the  brothers  and  sisters  of  the  half-blood ;  nor  did  it  pay  any 
regard  to  the  line  from  which  the  property  came,  except  in  the  single  instance 
of  a  deceased  brother,  leaving  both  paternal  and  maternal  goods,  and  half- 
brothers  and  sisters  on  both  sides. 

5.  By  the  Spanish  law  of  second  marriages,  a  widow,  having  become  such 
when  over  the  age  of  twenty- five  years,  on  her  second  marriage  forfeited 
to  the  children  of  the  first  marriage  all  the  property  that  she  may  have 
acquired  from  her  deceased  husband,  by  a  lucrative  title,  either  imme- 
diately, or  mediately  through  an  intestate  succession  to  a  deceased  child  of 
the  first  marriage.  Immediately  upon  the  second  marriage  the  title  to  the 
property  vested  in  the  children,  she,  however,  retaining  the  usufruct  during 
her  life. 

5.  The  12th  section  of  the  territorial  act  of  July  4th,  1807,  provided  that, 
'<  There  shall  be  no  distinction  in  the  distribution  of  any  intestate's  estate 
between  kindred  of  the  whole  or  half-blood,  unless  when  the  inheritance 
came  to  the  person  so  seized,  by  descent,  devise  or  gift  of  some  one  of  his 
or  her  ancestors ;  in  which  case  all  those  who  are  not  of  the  blood  of  such 
ancestors  shall  be  excluded  from  such  inheritance."  Held,  1st,  that  the 
words  ^*  of  the  blood''  exclude  only  those  who  have  none  of  the  blood  of 
the  ancestor  from  whom  the  estate  came,  without  reference  to  proportion  or 
quantity  ;  2d,  that  all  such  as  have  none  of  the  blood  are  eutirely  excluded  ; 
as  where  an  estate  came  direct  to  the  intestate  from  his  father,  brothers  of 
the  half-blood  on  the  one  side  of  the  mother  being  in  that  case  entirely 
excluded  from  the  inheritance ;  3d,  that  this  exclusion  is  limited  to  an  ex- 
clusion of  those  who  are  not  of  the  blood  of  the  immediately  antecedent 
ancestor }  as  where  an  estate  has  passed  by  descent  to  two  brothers,  and 
upon  the  death  of  one  brother  his  half  has  passed  to  the  oth«r,  the  intestate, 
the  half-brothers  of  such  intestate  on  the  side  of  the  mother  are  not  exclu- 
ded from  inheriting  that  portion  of  the  estate  that  came  to  the  intestate 
from  his  deceased  brother. 

7.  Where  A.  convejrs  to  B.  contiguous  lots,  by  separate  granting  words,  de- 
scriptioiis,  and  habendums,  and  B.  builds  a  houae  upon  one  of  the  lots,  and 
makes  an  enclosure  about  the  same,  and  accidentally,  through  mistake  or 
ignorance  of  the  boundaries,  and  without  any  design  of  taking  possession 
of  it,  extends  the  enclosure  over  upon  the  other  lot,  so  as  to  embrace  a  small 
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portioD  of  said  lot ;  fuidy  that  this  Ib  not  a  post ef  sion  withfai  the  meaniBg 
of  our  statute  of  limitations  $  although  the  actual  detention— <<  ;i«d(»  po—et^ 
no^^ — exists  $  there  is  wanting  the  intention  on  the  part  of  the  possesaor, 
which  is  necessary  to  constitute  a  civil  possession, 
8.  Q^€r^ — Whether  one  who  has  taken  pof  sfsaion  of  a  small  portion  of  a  large 
lot  or  tract  of  land,  under  a  deed,  not  of  the  lot,  hut  merely  of  whatever  in- 
terest the  grantor  may  he  found  io  have  in  it,  has,  without  any  thing  more, 
a  pos8es»ion  extending  over  the  whole  lot,  within  the  meaning  of  our  statute 
of  limitations. 

Appeal  from  St.  Louis  Circuzi  Court. 

This  was  an  action  of  ejectment  commenced  in  the  St.  Louis 
Circuit  Court  on  the  8th  day  of  August,  1846,  by  Cutter,  the 
respondent,  to  recover  of  Waddingham,  appellant,  who  was 
tenant  under  the  heirs  of  John  Mullanphy,  deceased,  a  tract  of 
land  described  in  the  declaration  as  follows  :  ^^  The  following 
described  lot  or  parcel  of  ground,  situated  at  a  place  called  the 
Prairie,  near  St.  Louis,  or  Prairie  La  Grange  deTerre,  in  said 
county,  being  a  lot  of  one  arpent,  French  measure,  in  width,  by 
forty  arpens,  like  measure,  in  length,  and  the  same  tract  in  said 
prairie  which  was  originally  granted  to  one  Louis  Lirette,  and 
by  the  said  Lirette- sold  to  one  John  Baptiste  Vifvarenne,  de- 
ceased, being  survey  numbered  1479,  as  appears  by  the  records 
of  the  office  of  the  surveyor  general  of  Missouri  and  Illinois." 

The  heirs  of  said  Mullanphy  were  made  co-defendants  with 
their  tenant,  Waddingham,  and  the  cause  was  tried  under  the 
common  issue,  January  4th,  1854.  The  jury  found  a  verdict 
for  the  plaintiff  for  three  hundred  and  thirteen  undivided  four 
hundred  and  twentieth  parts  of  the  land  in  controversy. 

To  maintain  the  issues  on  his  part  produced, 

1.  A  concession  made  by  St.  Ange  and  Labuxiere  to  Louis 
Lirette,  dated  July  l7th,  1769,  and  contained  in  livre  terrein 
No.  1,  p.  27.  This  concession  was  for  ^^  a  tract  of  land  situa- 
ted  in  the  prairie  opposite  the  ^  Grange  de  Terre,'  [in  the  ori- 
ginal, ^^  vis  ft  vis  la  bute  de  la  grange ^^^^  containing  one  arpent 
in  width  by  forty  arpens  in  depth,  bounded  on  one  side  by  the 
land  of  widow  Marechal,  and  on  the  other  by  that  of  Cond6.'' 
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2.  A  survey  by  Daralde,  the  Spanish  surveyor,  taken  from 
iivre  terreio  No.  2,  of  one  by  forty  arpens,  for  Louis  Lirette, 
in  the  prairie  adjoining  St.  Louis.  By  this  survey,  which  was 
made  between  the  fall  of  1770  and  the  spring  of  1772,  the 
tract  surveyed  for  Lirette  was  bounded  on  the  one  side  by  the 
*'  domain  of  the  king,  of  5J  arpens  in  width, '^  and  on  the  other 
by  Moreau.  Duralde's  surveys  for  Moreau  and  Vien,  for  the  two 
lots  of  one  by  forty  arpens  each,  lying  north  of  Lirette,  were 
also  read  in  evidence.  There  was  also  put  in  evidence  a  con- 
nected plat  of  Duralde's  surveys  of  the  lots  in  St.  Louis  com- 
mon field,  a  portion  of  which,  representing  the  locations,  as  sur- 
veyed by  Duralde,  of  the  Vien,  Moreau  and  Lirette  arpens,  the 
vacant  5|  arpens,  as  also  the  two  by  forty  arpens  of  Cond6, 
is  correctly  represented  as  follows  : 
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There  was  no  proof  offered  as  to  the  location  of  widow 
Marechal's  land. 

3.  Ad  act  of  sale  executed  before  lieutenant  governor  Pier- 
Qas,  August  20th,  1774,  by  Louis  Lirette,  by  which  he  con- 
veyed to  J.  B.  Yifvarenne  a  tract  of  land  described  as  follows  : 
<^  One  arpent  in  width  and  forty  arpens  in  length,  situated  op- 
posite the  foot  of  the  mound,  [vi^  a  vis  la  bute  de  la  grange,] 
or  thereabouts,  and  joining  on  one  side  to  the  widow  Marechal, 
and  on  the  other  side  to  the  domain  of  the  king,  or  land  of 
Senor  Gond6 ;  having  been  granted  to  him  under  the  French 
government  by  Messrs.  the  commander  and  judge  of  this  pro- 
vince, according  to  the  grant  which  the  said  Lirette  has  this 
day  given  up  to  said  Yifvarenne." 

4.  The  tabular  statement  of  recorder  Bates  recommending  to 
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ooDgress  for  confirmation  the  claim  of  Lirette's  representatiyes 
to  the  tract  of  one  by  forty  aipens,  surreyed  for  said  Lirette 
by  Daralde  as  above  set  forth  : 


Warrant  or- 1 
der  of   8ur-  Survey, 
vey. 


Notiee  to 
the  Keoor. 
by  whom. 


ProT.    Land 

Book,  No.  2,1 

p.  29.      I 


Not 
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I  Lirette 's 
representa- 
I      tires. 
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claimed. 
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40  arpens. 


Where 
eitaated. 


St.  Loa(«, 
out  lot. 


Po88.  inhab. 
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ted. 


Pose,  calti- 

vated  prior 

to  1803. 


Opinion  of  the 
Reeoxder. 


Omfirmed  4» 
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5.  United  States  survey  No.  1479,  for  Lirette's  representa- 
tives. This  survey  was  made  in  1826,  and  embraces  the  land 
in  controversy  in  the  present  suit.  The  description  or  heading 
attached  to  this  survey  by  the  deputy  surveyor,  is  as  follows : 

**  Plat  and  description  of  the  survey  of  a  tract  of  thirty- four 
and  three- hundredths  of  an  acre,  executed  by  Rene  Paul  on  the 
19th  October,  1826,  under  instructions  from  W.  McRae,  S.  O., 
it  being  the  tract  of  1  by  40  arpens  granted  to  Louis  Lirette, 
17th  July,  1769,  by  the  Spanish  authorities  of  the  province  of 
Upper  Louisiana,  surveyed  in  the  year  1770,  1771  or  1772,  by* 
Martin  Duralde,  in  virtue  of  the  power  vested  in  him  by  the 
said  Spanish  authorities,  (see  livre  terrein,  No.  1,  p.  27,  and 
No.  2,  p.  29,  in  the  o£Bce  of  the  recorder  of  land  titles,)  and 
confirmed  to  Lirette's  representatives  by  the  act  of  congress  of 
29th  April,  1816.'' 

6.  Recorder  Hunt's  minutes  of  testimony,  taken  in  1826, 
under  the  act  of  May  26,  1824,  to  ascertain  the  several  lots 
confirmed  to  individuals  by  the  act  of  June  13th,  1812.  The 
depositions  of  Baptiste  Riviere  and  Rene  Dodier,  contained  in 
said  minutes,  were  read  by  plaintiff*,  showing  that  Lirette  cal* 
tivated  the  lot  now  in  controversy,  and  that  Yifvarcnne  culti- 
vated a  lot  of  two  by  forty  arpons  next  north  of  Cond6,  and 
three  and  a  half  arpens  south  of  the  Lirette  arpent.  Riviere^ 
in  his  deposition,  says  :  '^  This  deponent  says,  of  his  own 
knowledge,  the  persons  above  named  owned  the  field  lots,  aa 
above  described,  and  cultivated  each  of  their  field  lots  forty 
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yeftrs  ago  and  apwards,  and  thej  eontinued  under  caltiyation 
for  many  years." 

7.  Plaintiffs  read  in  evidence  a  deed,  dated  October  18th, 
1819,  from  Pierre  Ohoateau  and  wife  to  John  Mullanphy,  and, 
in  connection  therewith,  showed  by  John  O'Fallon,  executor  of 
MuIIanphy,  that  the  heirs  of  said  Mullanphy  claimed  the  land 
IB  dispute  in  this  suit  under  that  deed  as  a  title  paper.  This 
deed  embraces  the  Yien,  Moreau  and  Lirette  arpens.  The 
operative  words  and  descriptions  in  said  deed  are  as  follows : 
*^  have  sold,  granted,  transferred  and  released,  as  by  these  pre- 
sents we  sell,  grant,  transfer  and  release  to  the  said  Mr.  John 
Mullanphy,  a  certain  piece  of  ground,  lying  and  situate  to  the 
north  of  the  town  of  St.  Louis,  at  the  place  commonly  called 
the  barn  of  earthy  (the  Big  Mound,)  having  two  arpens  in 
front  by  forty  arpens  in  depth,  or  eighty  arpens  in  surface, 
bounded  on  the  north  by  a  tract  of  land  belonging  to  the 
said  John  Mullanphy,  and  on  the  south  by  a  tract  of  land 
formerly  granted  by  the  Spanish  government  to  Mr.  Louis 
Lirette,  sold  by  the  said  Lirette  to  Mr.  Yifarenne,  and  by  the 
heirs  of  said  Yifarenne  to  us,  the  above  named  vendors  ;  which 
said  two  arpens  belong  to  us,  who  acquired  them  as  follows, 
to- wit :  one  arpent  from  the  heirs  of  Mr.  Fran9oi8  Moreau, 
and  the  other  arpent  from  Mr.  J.  B'te  Yien,  as  it  is  witnessed 
by  a  deed  of  sale  recorded  in  the  o£Bce  of  the  clerk  of  the 
county  of  St.  Louis,  book  F,  p.  885,  together  with  all  the 
rights,  privileges  and  appurtenances  whi^ch  belong  or  may  be- 
long to  the  two  arpens  by  forty  above  described  and  sold ;  war- 
ranting them  free  from  all  gifts,  debts,  dower,  mortgages,  and 
all  other  encumbrances  generally  whatsoever :  to  have  and 
possess  the  said  eighty  arpens  to  the  said  John  Mullanphy*  his 
heirs  or  assigns,  in  full  and  entire  property,  and  as  a  thing  by 
him  lawfully  acquired.  Further,  for  and  in  virtue  of  the  con- 
sideration aforesaid,  we,  the  aforesaid  Peter  Chouteau  and 
Brigctte  Saucie,  his  wife,  sell,  grant  and  transfer  to  the  said 
Mr.  John  Mullanphy,  all  the  rights,  titles,  claim,  interest  and 
eitate  which  we  have  or  may  have  to  a  certain  piece  of  land 
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having  one  arpent  by  forty  in  depth,  and  touching  to  the  north 
the  piece  of  land  above  herein  described  and  gold ;  whi<^  last 
piece  of  land  was  originally  granted  to  Mr.  Louis  Lirette, 
transferred  by  him  to  Mr.  Yifarenne,  and  which  we  have  ae* 
quired  from  the  heirs  of  the  said  Yifarenne,  —  to  have  and 
possess  the  said  forty  arpens  in  surface  to  the  said  Mr.  Joha 
Mullanphy,  his  heirs  or  assigns,  as  we  might  do  ourselves  in 
virtue  of  the  deed  of  sale  which  has  been  delivered  to  us  there- 
for ;  warranting  it,  as  towards  and  against  ourselves,  heirs, 
administrators  or  executors,  to  be  free  from  all  debts,  dower, 
or  mortgages,  but  without  any  other  guaranty  whatever." 

8.  In  proof  of  a  derivative  title  from  Jean  B'pte  Vifvarenne, 
plaintiff,  proved  from  the  parish  records,  that  on  the  6th  of 
August,  1777,  the  said  Vifvarenne  intermarried  with  Genevieve 
Cardinal ;  that  there  were  three  children  born  of  this  marriage  ; 
Jean  B.,  baptized  May  3d,  1779;  Louis,  baptised  August 
15th,  1780,  and  Fran9ois,  baptized  April  9th,  1782.  The 
parish  records  show  the  burial,  on  the  1st  of  January,  1781*, 
of  an  infant  of  Vifvarenne,  aged  fourteen  months,  as  stated  in 
the  certificate.  This  must  have  been  the  first-born.  J.  B. 
Vifvarenne,  the  elder,  died  leaving  his  wife,  Genevieve,  surviv- 
ing. The  precise  time  of  his  death  did  not  appear.  The  evi- 
dence introduced  by  both  parties  fixes  the  date  of  his  death  in 
the  early  part  of  the  year  1782.  Of  Francois,  the  youngest, 
no  definite  account  was  given.  Plaintiff  introduced  several  wit- 
nesses who  knew  Louis  Vifvarenne  in  his  boyhood,  as  also  his 
father  and  mother.  They  agreed  in  saying  that  they  never 
knew  or  heard  of  his  having  any  brothers  of  the  whole  blood.. 
One  of  plaintiff's  witnesses,  however,  intimated  that  there  was 
another  child  besides  Louis,  who  died  in  infancy.  Evidence 
introduced  by  the  defendants,  (an  official  inventory,  taken  Au- 
gust 19, 1782,  purporting  to  be  an  inventory  of  the  effects  of 
the  widow  of  Vifvarenne  and  her  two  children,)  tended  to  prove 
that  Fran9ois  survived  his  father.  After  the  death  of  Vifva* 
renne,  his  widow  (Genevieve)  married  Jacques  Marechal,  and 
had  by  him  three  sons— Charles,  Toussaint,  and  Joseph.^  Geae* 
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▼ieve  died  in  1792,  and  was  buried,  as  appears  from  the  burial 
eertificate,  on  the  2d  of  November,  1792. 

Plaintiff  read  in  evidence  depositions  of  old  French  residents 
of  St.  Louis  and  of  St.  Charles,  in  this  state,  (to  which  latter 
place  the  widow  of  Vifvarenne  removed  after  the  death  of  her 
first  husband,  who  were  acquainted  with  Louis  Vifvarenne. 
From  these  it  appeared  that  Louis  left  St.  Louis  about  the  year 
1800,  and  went  to  the  lower  country  ;  that  he  went  to  Opelou- 
sas,  in  Louisiana ;  that  he  never  returned  to  Missouri  after- 
wards ;  that  there  came  a  rumor  of  his  death  at  that  place.  A 
large  number  oE  depositions,  taken  at  Opelousas,  were  given  in 
evidence,  tending  to  prove  that  a  person  answering  the  descrip- 
tion of  Louis  Vifvarenne,  came  to  the  parish  of  St.  Landry, 
Louisiana,  and  took  up  his  residence  near  Opelousas,  in  that 
parish ;  that  he  was  commonly  known  there  by  the  name  of 
Louis  Cardinal ;  that  this  Louis  Cardinal  was  identical  with 
Louis  Vifvarenne,  the  son  of  J.  B.  Vifvarenne,  of  St.  Louis  ; 
that  the  said  Louis  died  near  Opelousas,  in  the  year  1813. 
Louis  Vifvarenne  was  never  married.  Defendants  read  in  evi- 
dence certain  depositions,  tending  to  prove  that  the  person 
called  Louis  Cardinal,  spoken  of  by  plaintiff's  witnesses,  who 
died  at  Opelousas  in  1813,  was  a  different  person  from  Louis 
Vifvarenne,  the  son  of  J.  B.  Vifvarenne.  There  was  also  some 
slight  evidence  tending  to  prove  that  Louis  Vifvarenne  died  be- 
fore September  1st,  1807,  when  the  territorial  act  regulating 
descents  went  into  effect. 

J,  B.  Vifvarenne  had  two  sisters,  who  survived  him:  Cathe- 
rine, wife  of  Joseph  Labuxiere,  and  Felicity,  wife  of  Antoine 
Sans  Souci. 

Plaintiff  claims  that  upon  the  death  of  Louis  Vifvarenne,  in 
1813,  without  issue,  the  land  in  controversy  passed  to  the  des- 
cendants of  the  said  Catherine  Labuxiere  and  the  said  Felicity 
Sans  Souci,  to  the  exclusion  of  the  brothers  of  the  said  Louis 
of  the  half-blood. 

9.  Plaintiff  gave  in  evidence  sundry  deeds  from  certain  per- 
sons, the  descendants  and  heirs  of  Catherine  Labuxiere  and 
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Felicity  Sans  Souci.  These  oonyejances  gaye,  under  the  in* 
structions  of  the  coart,  as  the  plaintiflf  insisted,  So  parts  of 
whatever  interest  in  the  premises  in  dispute  descended  from 
Loois  Vifvarenne  to  the  representatives  of  his  paternal  aunts, 
Madame  Laboxiere  and  Mad.  Sans  Sonoi. 

10.  The  defendants,  relying  on  the  statute  of  limitations  as 
a  bar  to  plaintiflf,  introduced  evidence  under  that  issue,  tend* 
ing  to  prove  that,  in  the  year  1820,  Mullanphj  built  a  house 
on  the  east  end  of  the  Moreau  arpent,  and  made  a  small  enclo- 
sure of  several  arpens  around  it ;  that  the  south  line  of  this 
enclosure  ran  into  the  Lirette  arpent,  and  at  the  south-west 
corner  of  said  enclosure,  a  small  portion  of  the  said  arpent 
was  enclosed;  that  in  the  year  1826  Waddingham  removed 
the  west  fence  so  as  to  take  in  several  additional  arpens ; 
that  the  south  line  of  the  enclosure  did  not  follow  the  direc- 
tion of  the  lines  of  the  40  arpent  lots,  but  ran  west  at  right 
angles  to  Broadway  street ;  that  the  south  fence  remained 
in  the  same  position  until  the  year  1833,  when  it  was  removed 
further  south ;  that  in  1832,  prior  to  this  removal  of  the  fence, 
Mullanphy  declared  to  one  Smith  Robinson,  who  had  applied 
for  a  lease  of  the  ground  south  of  the  enclosure,  that  ^^  he  did 
not  own  any  thing  south  of  the  enclosure." 

The  witnesses  introduced  by  both  parties  were  not  agreed  as 
to  the  extent  of  this  enclosure  on  the  south.  Some  of  them 
thought  that  it  extended  across  a  considerable  portion  of  the 
Lirette  arpent.  In  1839,  the  whole  of  the  Lirette  arpent  was 
fenced  in.  The  deed  set  forth  above  from  P.  Chouteau  and 
wife  to  J.  Mullanphy  was  recorded  November  Ist,  1819. 

The  defendants,  to  maintain  the  issues  on  their  part,  in  ad- 
dition  to  the  evidence  set  forth  above,  introduced  in  evidence 
the  following : 

1.  An  extract  from  the  connected  plat  of  the  St.  Louis  com- 
mon fields  from  the  office  of  the  surveyor  general,  showing  the 
position  of  lots  as  surveyed  by  the  United  States,  from  Cousat 
on  the  south,  to  Yien  on  the  north,  as  follows : 
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No. 

1481. 

Vien'a  Rcds 

•  1  vy  ^\j  orpi. 

No* 

1480. 

^^APAnn'a  RAnji     •••*••  ..  ••••  ••••  ......  ..... 

.  1   Kv  A£\  ttma 

No. 

1479. 

Lirsttp's  R^nii 

.  1   \vtT  in  ArtM 

No. 

734. 

Jno.  MuManphy  under  Jno.  Bte.  Provencherc 

.2  by  40  arps. 

No. 

3301. 

Ama.ble  GS'liion'a  leir.  Ren •••... 

.1  hv  d/)  Arn4 

No. 

3003. 

( f\f  CTfinftfiil  flAriAH^  Srhnni  TisriH   ......  ..... 

.  .69  .'85  acres. 

No 

1478. 

A  iitfiiaf  A  (^.fiXxAt^tk  \ptf    Hpnfi     ......  .  ......  ... 

.  1     hv   A(\    UTTM 

No 

1438. 

2.  The  marriage  contract  executed  August  5th,  1777,  be- 
tween J.  B.  Vifvarenne  and  Genevieve  Cardinal.  This  con- 
tract was  in  the  French  language,  and  was  entered  into  before 
Francis  Cruzat,  lieutenant  governor  of  the  province.  It  stip- 
ulates for  a  conventual  community  by  the  following  clauses : 

— pour  etre  les  dits  future  epoux  uns  i  — the  said  future  spouses  to  be  one 
et  communs  en  tous  blens  meubles,  et  and  common  in  all  moveable  proper- 
conquets  immeiibles,  suivant  et  au  ty,  and  immoveoble  conqMsta,  accord* 
desir  de  Pancienne  coutume  etablie  en  '  ing  to  the  ancient  custom  established 
cette  colonie,  a  laquelle  ils  se  soumet-  in  this  colony,  to  which  they  submit 
tent  pour  raison  du  present  contrat.        themselves  by  the  force  of  the  present 

Les  dits  f uturs  epoux  se  prennent   contract, 
avec  leurs  biens  et  droits  a  eux  appar-  {     The  said  future  spouses  take  each 
tenans  actuellement,  et  ceux  qui  pour-   other  with  the  property  and  rights  to 
ront  leur  avenire  echoir  et  appartenir  ,  them  now  belonging,  and  such  as  may 


par  la  suite,  tant  par  success? ions,  do- 
nations, legs,  ou  autrement,  lesquels 
BXEHS,  de  quelque  cote  qu'ils  puis- 
•ent  leur  venir,  entreront  pour  le  tout 
en  communante  sans  aneune  reserve. 


happen  to  come  and  belong  to  them 
hereafter,  whether  by  succession,  gift, 
legacy  or  otherwise,  which  property 
from  whatever  side  it  may  come  to 
them,  shall  enter  wholly  into  com- 
munity without  any  reserve. 


In  another  clause  of  the  contract,  the  husband  endows  the 
wife  with  the  sum  of  600  livres  douaire  prefix j  which  were  to 
be  taken,  as  soon  as  dower  attached,  from  the  present  or 
fatore  property,  moveable  or  immovable,  of  the  husband ;  and 
for  soch  dower  the  said  property  was  hypothecated  with  special 
privilege  (j^ar  privHege  affecies  et  hypoiheques. ) 
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The  contract  gives  to  the  survivor  the  right  to  take,  by  pre^ 
cipufj  400  livres  out  of  the  community  property.  It  also  allows 
the  wife  to  renounce  the  community  and  take  back  all  she  has 
brought  in,  together  with  her  douaire  and  preciputy  for  the 
payment  of  which  all  the  husband^s  property  is  hypothecated. 

3.  The  oflBcial  inventory  of  the  effects  of  the  widow  Gene- 
vieve Vifvarenne  and  her  two  children,  taken  August  19th, 
1782,  under  the  direction  of  Cruzat,  the  lieut.  governor,  and 
signed  by  him ;  also  the  process  verbal  of  the  public  sale  of 
the  same.  In  this  inventory  no  mention  is  made  of  the  forty 
arpent  lot  in  controversy,  or  of  any  tract  of  land.  Sans  Souci, 
the  brother-in-law  of  Vifvarenne,  was  a  subscribing  witness  to 
the  inventory. 

4.  A  deed  dated  October  11, 1817,  recorded  December  11, 
1819,  from  Toussaint  and  Charles  Marechal  to  Pierre  Chou- 
teau. This  deed  purported  to  be  executed  by  the  said  Tous- 
saint and  Charles  as  ^^  heirs  at  law  of  the  late  Jacques  Mare- 
chal and  of  Madame  Vifvarenne,  his  wife/'  and  to  convey  to  the 
said  Chouteau  ^^  a  certain  piece  of  land  lying  and  being  situate 
near  St.  Louis,  in  the  Little  prairie,  near  the  bam  lot  (La 
Grange  de  Terre),  as  well  as  all  the  rights,  titles  and  claims 
which  we  have  in  and  to  the  said  piece  of  land  as  heirs  of  Ma- 
dame Vifvarenne,  and  also  those  which  we  may  have.  The 
said  piece  of  land  now  sold  by  us  having  one  arpent  in  front 
by  forty  arpens  deep,  and  bounded  on  the  south  by  vacant 
lands,  and  on  the  north  by  lands  of  Moreau." 

5.  Defendants  read  in  evidence  the  testimony  of  one  An- 
toine  Smith,  given  on  the  former  trial,  (in  1849)  as  follows: 
**That  he  knows  where  the  Vifvarenne  arpent  or  field  lot  is ; 
it  is  bounded  north  by  Moreau,  and  south  by  Provenchere;  it 
is  south  of  the  Big  Mound,  on  Broadway. 

**  Being  cross-examined,  said  Smith  stated  that  the  said  Vif- 
varenne field-lot  he  knows  by  having  seen  Lirette  work  upon 
it ;  when  he  (witness)  came  to  this  country,  which  was  sixty 
years  ago  from  the  26th  of  last  August,  said  Lirette  cultiva- 
ted that  common  field  lot,  but  left  a  year  or  two  afterwards 
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and  went  to  Florissant ;  that  Lirette  claimed  said  lot,  and,  as 
witness  supposed,  cultivated  it  for  himself.  This  field  lot  is 
seven  or  eight  arpeos  from  the  Big  Mound,  and  is  the  sixth 
arpent  north  from  Mrs.  Biddle's ;  that  no  one  else  cultivated 
said  Lirette  arpent,  to  his  knowledge ;  that  he  (witness)  passed 
along  there  two  or  three  weeks  ago  ;  the  person  who  cultivated 
was  Louis  Lirette,  who  died  some  twenty- four  or  twenty -six 
years  ago  ;  he  left  children,  but  whether  they  are  dead  or  alive 
he  can  not  tell ;  that  said  Louis  Yifvarenne  worked  on  two  ar- 
pens  that  came  from  his  father,  lying  next  north  of  Madame 
Biddle  and  next  to  Gond^,  on  the  north  of  and  adjoining  Gond^  ; 
Louis  cultivated  there  one  year  alone;  that  he  came  to  St. 
Louis  in  the  spring  to  raise  a  <;rop  of  corn  ;  the  two  arpens 
aforesaid,  on  which  he  worked,  were  three  arpens  distant  from 
and  to  the  south  of  the  said  Lirette  arpent ;  that  the  two  ar- 
pens so  wolfed  by  Louis  came,  as  he  said,  from  his  father." 

Defendants  also  introduced  evidence  showing  that  the  lot 
confirmed  to  Lirette  is  situate  between  the  two  most  conspicu- 
ous mounds  east  of  the  common  fields  ;  that  it  does  not  lie  op- 
posite the  foot  of  either  mound ;  that  its  eastern  end  is  four 
arpens  south  of  the  northern  mound,  and  five  and  a  quarter 
arpens  north  of  the  southern  mound ;  that  the  lot  next  north  of 
Gond6  touches  at  its  eastern  end  the  conspicuous  mound  now 
known  as  the  Reservoir  mound. 

6.  A  letter  directed  to  the  commissioner  of  the  general  land 
office,  dated  January  15,  1846,  and  signed  by  Martin  Thomas, 
Norman  Gutter  (the  plaintiff)  and  others.  In  this  letter,  title 
is  claimed  under  Louis  Vifvarenne  to  the  tract  oif  two  by  forty 
arpens  next  north  of  Gond6,  and  it  is  based  upon  a  confirma- 
tion by  the  act  of  June  13,  1812. 

Defendants  offered  in  evidence  a  letter  of  Martin  Thomas  to 
the  board  of  president  and  directors  of  the  St.  Louis  public 
schools,  dated  April  2d,  1889.  In  this  letter,  Thomas  asserted 
title  to  the  lot  next  north  of  Gond^,  under  the  act  of  sale  of 
1774  from  Lirette  to  Yifvarenne.  This  act  of  sale  was  recorded 
in  1889,  and  then  delivered  by  the  recorder  to  Martin  Thomas, 
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as  appears  from  the  recorder's  certificate.  This  letter  was 
excladed  on  the  objection  of  plaintiff,  and  defendants  excepted. 
The  defendants  also  offered  to  prove  that  prior  to  the  com- 
mencement of  this  suit,  the  plaintiff,  and  others  in  privity  with 
him,  entered  into  possession  of  the  lot  in  the  common  fields, 
situate  north  of  Cond6,  claiming  the  same  under  the  heirs  of 
J.  B.  Yifvarenne;  that  they  asserted  title  thereto  under  the 
deed  from  Lirette  to  Yifvarenne,  dated  in  1774,  and  read 
in  evidence  on  this  trial ;  that  they  successfully  maintained 
their  title  to  said  land,  and  do  at  the  present  time  hold  one  by 
forty  arpens  ot  said  land,  or  the  avails  thereof.  The  assertion 
of  title  above  spoken  of,  was  against  adversary  claimants  other 
than  the  present  defendants.  The  court,  on  the  objection  of 
the  plaintiff,  excluded  the  said  testimony,  and  to  said  exclusion 
the  said  defendants  then  and  there  excepted. 

7.  The  defendants  then  offered  a  deposition  of  Rene  Paul, 
purporting  to  have  been  taken  before  A.  Wetmore  and  Da- 
portal  D.  Davis,  two  justices  of  the  peace,  in  August,  1844, 
and  filed  on  the  15th  day  of  April,  1845,  in  a  case  wherein 
Hempstead  was  plaintiff  and  Martin  Thomas  defendant  [taken 
and  filed  by  Martin  Thomas].  In  this  deposition  Paul  de- 
clares that  the  true  location  of  the  lot  described  in  the  act  of 
sale  of  1774,  from  Lirette  to  Yifvarenne,  is  next  north  of 
Conde.  This  deposition  was  excluded  on  the  objection  of 
plaintiff.     Defendants  excepted. 

The  court,  on  motion  of  the  plaintiff,  gave  the  following 
instructions  to  the  jury : 

Plaintiff^ 8  Instructions  Oiven. 

1.  If  the  jury  believe  from  the  evidence  that  John  Baptiste 
Yifvarenne  left  more  than  one  child  surviving  him,  and  that 
either  of  said  children  died  before  his  or  her  mother,  and  after 
his  father,  and  that  Genevieve  Cardinal  was  married  a  second 

time  to  Jacques  Mareschal^  on  or  about  the day  of , 

1784,  such  second  marriage  had  the  effect  of  depriving  the  said 
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Genevieye  of  any  estate  of  inkeritanoe  derived  from  said  child, 
and  at  the  death  of  said  Genevieve,  if  there  was  a  surviving 
diild  of  said  John  Baptiste  Yifvarenne,  said  child  took  the  en- 
tire estate.  Snch  is  the  general  rale,  and  if  it  is  claimed  by 
the  defendants  that  John  Baptiste  Yifvarenne  died  before  his 
-wife  attained  the  age  of  twenty-five  years,  and  that  therefore 
she  should  take  from  any  deceased  child  or  children  of  the  first 
murriage,  the  jury  are  instructed  that  this  is  an  exception  to 
the  general  rule,  and  it  is  for  the  defendants  to  prove  the  facts 
upon  which  the  exception  is  founded ;  and  in  the  absence  of 
any  proof  satisfactory  to  the  jury,  on  this  point,  they  will 
disregard  the  exception  and  find  according  to  the  general  rule. 
2.  If  the  jury  believe  from  the  evidence  that  John  Baptiste 
Yifvarenne  was  seised  of  the  premises  in  question  before  his 
marriage  with  Genevieve  Cardinal,  and  that  he  died  before 
his  said  wife,  then,  upon  bis  death,  the  estate  descended  to 
his  heirs  ;  and  if  the  jury  believe  Louis  Yifvarenne  was  his 
only  surviving  child,  and  that  he  died  in  1813  or  about  that 
time,  unmarried  and  not  having  had  any  legitimate  children, 
then  the  premises  went  to  his  paternal  kindred  ;  and  if  the  jury 
believe  that  the  wife  of  Joseph  Labuxiere,  the  elder,  and  the 
wife  of  Sans  Souci  were  aunts  of  said  Louis,  and  his  nearest 
kindred  on  his  father's  side,  they  or  their  heirs  took  the  estate 
in  exclusion  of  any  brothers  of  the  half-blood,  on  the  mother's 
side ;  and  if  the  jury  believe  that  Pierre  Pollardie,  Noel  Pollardie, 
Antoine  Pollardie,  Michael  Pollardie,  Bazile  Pollardie,  Marie 
Pdllardie,  Celeste  Tabeau,  Elizabeth  Denise  Lamache,  Marie  La- 
mache  and  Jno.  Baptiste  Dorlack ;  and  that  Andre  Beauchmin, 
Joseph  Beauchmin,  Mary  Janis  and  Margrette  Beauchmin ;  and 
that  Joseph  Labuxiere,  jr.,  Eugene  Labuxiere,  Henry  Labux- 
iere, Marcilete  Letamps  and  her  husband,  Odile  Letamps  and 
ber  husband,  and  Marie  Louise  St.  Amand  and  Louis  Burtis 
were  descendants  and  next  of  kin  of  Joseph  Labuxiere,  the 
elder,  and  his  wife  the  sister  of  John  B.  Yifvarenne ;  and  if 
the  jury  believe  from  the  evidence  that  Felimt6  Marly,  Yictoire 
Marley,  Luke  Marley  and  John  Baptiste  Marley  were  descen- 
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dants  and  next  of  kin  of  Sans  Souci  and  his  wife,  the  sister  of 
John  B.  Vifvarenne ;  and  that  the  deeds  given  in  evidence  from 
these  persons  were  duly  executed  by  them  and  the  husbands  of 
said  Marcelite  and  Odile  Letamps,  and  of  Mary  Janis,  to  the 
plaintiff  in  this  suit,  the  jury  will  find  for  the  plaintiff  such 
portion  of  the  premises  of  which  defendants  were  in  possession 
at  the  commencement  of  this  suit,  as  the  above  persons  would 
be  entitled  to  as  lineal  descendants  of  said  Labuxiere  and  said 
San  Souci  and  their  wives.  If  the  jury  believe  that  Charles 
Beauchmin  has  been  absent  from  the  state  more  than  seven 
years,  and  no  tidings  have  been  had  of  him,  his  death  will  be 
presumed,  and  his  share  go  to  his  brothers  and  sisters ;  and  if 
they  beliere  Louis  Beauchmin  dead  intestate,  and  without  chil- 
dren, his  share  went  to  his  wife  and  brothers  and  sisters  ;  and 
if  Fran9ois  Labuxiere  is  dead,  his  share  went  to  his  mother  and 
brother  and  sisters. 

8.  The  oflScial  survey  of  the  United  States,  No.  1479,  in- 
troduced on  trial  by  plaintiff,  is  prima  facia  evidence  of  the 
true  location  of  the  one  by  forty  arpens  of  land  conceded  to 
Louis  Lirette  on  the  17th  July,  1769,  and  confirmed  by  the  act 
of  congress  of  9th  April,  1816,  to  Lirette's  representatives. 

4.  The  certificate  of  burial  from  the  parish  of  St.  Landry, 
Opelousas,  in  Louisiana,  is  not  to  be  received  by  the  jury  as 
evidence  upon  the  question  of  legitimacy  or  illegitimacy  of 
Louis  Vifvarenne. 

5.  To  enable  the  defendants  to  avail  themselves  of  the  stat- 
ute of  limitations,  it  must  affirmatively  appear  to  the  jury  Ky 
proof  that  their  possession  of  the  land  in  controversy,  or  the 
possession  of  those  under  whom  they  claim  or  of  a  part  thereof, 
must  have  been  held  adversely  to  all  others,  by  claiming  the 
land  under  a  deed  purporting  to  convey  the  legal  title,  and  that 
such  possession  and  claim  of  the  land  must  have  commenced 
and  continued  without  interruption  or  omission  for  twenty  years 
before  the  commencement  of  this  suit,  claiming  the  same.  If, 
therefore,  the  jury  shall  believe  from  the  testimony  that  defend* 
ant,  or  those  under  whom  they  claim,  had  not  such  a  posses- 
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#ion  of  the  land  sued  for,  as  eonmenoed  and  oontinned,  claiming 
the  same  as  aforesaid,  wlthoHt  interrnption,  for  twenty  yearl 
before  the  commencement  of  this  snit,  they  will  find  for  the 
plaintiff  on  the  defence  raised  under  the  statute  of  limitations. 

7.  The  jury  are  instructed  that,  if  they  believe  from  the 
evidence,  that  Joseph  Labuxiere  the  elder,  and  his  wife,  th^ 
sister  of  John  B.  Vifvarenne,  died  before  Louis  Vifvarenne, 
then  the  deed  of  Joseph  Beandimin  to  Fran<;ois  Labuxiere, 
dated  August  2,  1830,  and  the  deed  of  N.  Janis,  Andrd 
Beauchmin  and  Marie  Janis,  to  Fran<;ois  Labuxiere,  dated  2d 
August,  1880,  and  the  deed  of  Louis  Labuxiere  to  Francois 
Labuxiere,  dated  28th  July,  1830,  and  the  deeds  of  Francois 
Labuxiere  to  John  Steele,  dated  8d  August,  1830,  and  9th 
September,  1680 — all  of  which  were  introduced  on  this  trial  by 
defendants — conveyed  no  interest  whatever  in  the  land  in  con- 
troversy, and  need  not  be  noticed  by  the  jury  in  their  delibera- 
tions. 

8.  On  the  second  marriage  of  Genevieve  Cardinal  with  Jac- 
ques Mareschal,  ^he  became  disabled  from  transmitting  by  des- 
cent to  her  heirs  any  property  which  she  had  acquired  by  gift, 
donation,  legacy,  or  in  any  other  manner ^  from  John  B.  Vif- 
varenne, if  he  was  her  first  husband,  and  if  he  died,  leaviog 
children  surviving  him,  and  any  child  or  children  of  said  John 
B.  Vifvarenne  survived  said  Genevieve  Cardinal,  provided  said 
Genevieve  was  of  age,  i.  e.,  twenty- five  years  old  at  the  death 
of  her  first  husband.  To  the  giving  of  said  instructions,  and 
each  of  them,  defendants  then  and  there  excepted. 

Dtfendania*  Instructions  Given. 

On  motion  of  the  defendants,  the  court  gave  the  following 
ittstmetioiis  to  the  jury : 

1.  Unless  the  jury  are  satisfied  that  the  lot  eonceded  to 
Lireite  in  1769,  and  by  him  sold  to  J.  B.  Vift^trenne  in  1774^ 
ito  the  same  let,  part  of  which  is  sought  to  be  recovered  in  te 
present  suit,  the  plaintiff  is  not  entitled  to  recover. 
15_voL.  xxn. 
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2.  The  inventory  rea  1  in  evidence  of  Genevieve,  is  evidence 
tending  to  prove  that  at  its  date  there  were  two  sons  of  Bte» 
Vifvarenne  and  Genevieve  then  living. 

H.  IE  the  jury  find  that  J.  B.  Vifvarenne  left  two  sons  at 
his  decease,  the  burthen  of  proof  is  on  the  plaintiff  to  show  by 
evidence  the  fact  of  the  death  of  said  sons,  and  the  time  when 
such  deaths  occurred. 

4.  If  the  jury  find  from  the  evidence  that  the  marginal  notes 
to  the  copies  from  livre  terrein  No.  2,  offered  by  plaintiff, 
were  not  part  of  the  original  record,  but  were  placed  there 
without  competent  authority,  such  marginal  notes  are  not  evi- 
dence of  any  thing. 

Defendants^  Instructions  He/used. 

The  defendants  moved  the  court  to  give  the  following  instruc- 
tions to  the  jury : 

5.  If  the  jury  find  that  Lirette  was  the  person  last  in  pos- 
session of  the  lot  in  question  prior  to  the  20th  December,  1803, 
and  that  he  cultivated  the  same  as  his  own,  subsequently  to  the 
death  of  J.  B.  Vifvarenne,  then  the  representatives  of  Vifva- 
renne are  not  entitled  to  the  benefit  of  the  confirmation,  and  the 
plaintiff  can  not  recover. 

6.  The  testimony  of  Reviere  and  Dodier  before  the  recorder 
in  1825,  read  by  the  plaintiff,  is  evidence  that  Lirette  was  the 
last  person  who  cultivated  the  lot  in  question  prior  to  20th  De- 
cember, 1803. 

7.  Even  if  J.  B.  Vifvarenne  was  once  owner  of  the  lot  in 
question,  still  if  he  parted  with  his  title  to  the  same  before  his 
death  by  sale,  abandonment  or  forfeiture,  then  the  plaintiff  is 
not  able  to  recover. 

8.  Under  the  Spanish  law  which  prevailed  here  until  the  24th 
day  of  March,  1804,  land  might  be  transferred  without  writing 
or  abandoned  by  the  owner,  and  a  lot  in  the  common  fields 
might  be  forfeited  by  the  owner  by  non-compliance  with  the 
public  regulations. 


Digitized  by 


Google 


OGTOBBB  TERM,  1855. 


Cutter  V.  WaddiDgham. 


9.  If  the  paper  purporting  to  be  an  inventory  of  the  property 
ef  Genevieve  Vifvarenne  and  her  two  children  is  genaine  and 
does  not  contain  the  lot  in  question,  it  is  evidence  that  J.  B. 
Vifvarenne  was  not  the  owner  of  the  lot  in  question  at  the  time 
of  his  death,  if  the  jury  find  that  the  said  J.  B.  Vifvarenne  and 
Genevieve  made  the  marriage  contract  read  in  evidence. 

10.  If  J.  B.  Vifvarenne,  being  the  owner  of  the  lot  in  ques- 
tion, made  the  marriage  contract  read  in  evidence  with  Gene- 
vieve Cardinal,  and  subsequently  intermarried  with  her,  and 
died  leaving  her  surviving  ;  and  the  defendants  are  now  in 
fact  holding  said  lot  by  purchase  under  childen  of  said  Gene- 
vieve, then  the  plaintiff  can  not  recover  in  this  action, 

11.  If  J.  B.  Vifvarenne,  while  owner  of  the  lot  in  question, 
and  Genevieve  Cardinal  made  the  marriage  contract  read  in 
evidence  and  subsequently  intermarried,  and  J.  B.  Vifvarenne 

'  died  insolvent,  having  no  property  to  satisfy  the  rights  and 
daims  of  said  Genevieve  under  said  contract  except  the  lot  in 
question,  and  the  defendants  are  now  holding  said  lot  under 
sons  of  said  Genevieve,  then  the  plaintiffs  are  not  entitled  to 
recover. 

12.  If  the  jury  find  that  the  Inarriage  contract  between  J.  B. 
Vifvarenne  and  Genevieve,  his  wife,  is  genuine ;  that  J.  B. 
Vifvarenne  died  leaving  two  sons  issue  of  that  marriage,  and 
that  Genevieve  died  leaving  three  sons  by  a  second  husband, 
then,  under  the  evidence  of  the  plaintiff,  Loais,  one  of  the  sons 
of  said  J.  6.  was  entitled,  at  his  death,  to  no  more  than  sev- 
en-sixteenths of  the  lot  in  question. 

13.  If  the  jury  belive  that  J.  B.  Vifvarenne  and  Genevieve 
Cardinal  made  the  contract  read  in  evidence,  and  intermarried, 
and  afterward  J.  B.  died  leaving  Genevieve  surviving,  then,  by 
force  of  the  contract,  said  Genevieve,  on  a  settlement  of  the 
community,  would  be  entitled  to  on^  half  of  the  real  property 
owned  by  said  J.  B.  at  the  time  of  the  marriage.    . 

14.  If  the  jury  find  that  J.  B.  Tifvarenne  and  Genevieve 
Cardinal  made  the  marriage  contract  read  in  evidence,  and  sub- 
sequently intermarried,  then,  on  the  dissolution  of  the  marriage 
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by  death  of  J.  B.,  while  said  QeneTieve  was  under  the  age  of 
twenty- fi?e,  she  would  be  entitled  to  take  and  bold  the  amount 
of  600  livres  for  dower  out  of  the  community  property,  and, 
in  default  of  such  community  property,  out  of  the  separate 
property  of  said  J.  B.  Vifvarenne* 

15.  Unless  the  jury  believe  that  Louis  Vifvarcnne,  the  son  of 
J.  Bte.  Yifvarenne,  is  identical  with  Louis  Cardinal,  mentioned 
in  the  depositions  from  Opelousas,  there  is  no  evidence  that 
said  Loui8  died  after  September  1,  1807. 

16.  If  Louis  Vifvarenne  died  before  September  1,  1807, 
having  brothers  of  the  half-blood  who  have  conveyed  the  lot  in 
question,  the  plaintiff  can  not  recover. 

17.  So  much  of  the  estate  of  Louis  Vifvarenne,  in  the  lot  in 
question,  as  came  to  him  prior  to  September  1,  1807,  passed 
upon  his  death  to  brothers  of  the  half-blood,  in  preference  to 
uncles  and  aunts,  if  he  died  after  September  1, 1807. 

18.  If  Louis  Vifvarenne,  died  after  September  1,  1807, 
leaving  brothers  of  the  half-blood,  such  brothers  would  inherit, 
to  the  exclusion  of  the  aunts  of  Louis  Vifvarenne  and  their 
descendants. 

19.  So  much  of  the  estate  of  Louis  Vifvarenne,  in  the  lot  is 
question,  as  came  to  him  by  descent  from  his  mother  or  bro* 
ther,  passed  by  descent  at  his  death,  after  September  1, 1807, 
to  brothers  of  the  half-blood,  in  preference  to  uncles  or  aunts, 
although  such  estate  might  have  originally  come  to  the  mother 
or  brother  from  his  father. 

20.  The  legal  presumptions  arising  in  the  inventory  irtro- 
duced  in  evidence  by  defendants,  if  genuine,  are,  1st,  that  the 
property  mentioned  in  the  inventory  was,  at  the  time  it  was 
made,  the  property  of  Jean  Baptiste  Vifvarenne,  deceased ; 
2d,  that  the  inventory  contained  all  the  property  of  the  deceas- 
ed ;  3d,  that  these  presumptions  throw  the  burthen  of  proof 
on  the  party  who  denies  their  correctness ;  4th,  that,  to  prove 
that  any  property  not  mentioned  in  the  inveiktoiy  was,  at  tbe 
time  it  was  made,  the  property  of  the  deeeaaed^  it  is  not  auffi- 
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eieiit  to  show  that  the  deceased  once  owned  the  property — ^the 
proof  mast  show  that  he  owned  it  at  the  time  oj  his  decease. 

21.  The  statement  of  the  parentage  of  Loais  Yifvarenne^ 
alias  Cardinal,  in  the  burial  oertificate  from  Opelousas,  is  evi- 
dence of  the  parentage  therein  stated,  if  the  jury  believe  the 
record  of  said  burial  to  be  genuine. 

22.  The  recital  in  the  deed  of  Chouteau  and  wife  to  Mullan'* 
phj,  to  the  effect  that  the  lot  conveyed  was  conceded  to  Lirette, 
and  by  him  transferred  to  Yifvarenne,  are  no  evidence  in  the 
fiesent  action  of  the  tnith  of  the  matters  thus  recited. 

28.  If  the  jury  find  that  Charles  and  Toussaint  Maresohal 
conveyed  the  lot  in  question  to  Chouteau  in  1817,  by  their  deed 
reiid  in  evidence  ;  and  that  said  Chouteau,  by  his  deed  of  1819, 
ipead  in  evidence  by  the  plaintiff,  conveyed  the  same  lot  to  John 
l^ollanphy  ;  and  that  said  Mullanphy,  during  his  lifetime,  and 
his  heirs  since  his  decease,  have  always  claimed  title  to  said 
land  under  said  deed  of  Chouteau,  and  have  exercised  acts  of 
ownership  over  the  same  by  leasing  or  fencing  the  same,  or 
ptu'ts  thereof,  from  time  to  time,  and  that  no  claim  was  made 
to  said  premises  by  or  under  the  heirs  of  J.  B'  or  Louis  Vifva- 
renne,  until  1845, — then,  in  favor  of  such  old  title,  the  jury 
may  presume  an  adjudication  of  said  lot  to  Genevieve  ViFva- 
renne,  or  a  conveyance  of  the  same  lot  to  said  Chouteau  by  the 
heira  of  said  Vifvarenne. 

SM.  The  said  deed  from  Chouteau  and  wife  to  John  Mullan* 
phy,  read  in  evidence  by  the  plaintiff,  is  evidence  for  the  de- 
fendants that  the  said  John  Mullanphy  claimed  a  connected 
tract  of  land  in  the  St.  Louis  common  fields,  having  a  front  of 
three  arpens  and  a  depth  of  forty  arpens  :  the  northernmost 
arpent  being  the  arpent  originally  granted  to  Vien,  and  the 
southernmost  arpent  being  that  originally  granted  to  Lirette. 

25.  Possession  of  part  of  a  tract  of  land  by  a  party  claim- 
ing the  whole  tract  by  a  recorded  deed,  or  by  his  tenant,  is  con- 
structive possession  of  the  whole  tract,  provided  there  be  no 
mdverse  possession  of  such  tract  by  any  other  person. 

2S.  If  the  jury  believe  firom  the  evidence  that  the  ancestor 
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of  the  defendants,  in  his  lifetime,  and  the  defendants,  since  his 
death,  by  their  respective  tenants,  have  had  uninterrnpted  pos- 
session of  part  of  the  above  described  premises  or  connected 
tract  of  land  (the  defendants  and  their  ancestor  claiming  the 
same  as  their  own,  and  having  a  recorded  deed  therefor),  for 
the  period  of  twenty  years  and  upwards  before  the  commence- 
ment of  this  sait,  such  possession  is  a  bar  to  the  maintenance 
of  this  action  by  the  plaintiff  as  to  any  part  of  said  tract  of 
three  by  forty  arpens ;  and  the  jury  will  find  for  the  defendants, 
provided  no  one  except  said  defendants  and  their  tenants  has  had 
possession  of  any  part  of  said  tract  of  three  by  forty  arpens 
within  said  period  of  twenty  years. 

27.  It  is  not  requisite  that  the  jury,  in  order  to  find  as  indi- 
cated in  the  third  instruction,  should  believe  the  part  actually  in 
possession  of  defendants  to  have  been  a  portion  of  the  arpent 
originally  granted  to  Lirette,  provided  it  were  a  part,  of  the 
connected  tract  of  three  by  forty  arpens,  conveyed  by  the  said 
deed  from  Chouteau  and  wife  to  Mullanphy. 

The  court  refuaed  to  give  the  last  mentioned  instructions,  or 
any  of  them,  and  to  such  refusal  the  defendants  then  and  there 
duly  excepted.  The  court  then,  on  defendants'  motion,  gave 
the  following  instructions  to  the  jury  : 

28.  If  the  jury  believe  from  the  evidence  that  John  Mullan- 
phy, in  1819,  received  from  Pierre  Chouteau  the  deed  read  in 
evidence  by  the  plaintiff,  and  took  possession  in  the  following 
year  of  part  of  the  land  thereby  conveyed,  including  part  of 
the  Lirette  arpent  within  his  enclosure,  claiming  the  whole  tract 
of  three  by  forty  arpens,  by  virtue  of  said  deed,  and  by  him- 
self and  his  heirs  continued  so  in  possession  for  the  space  of 
twenty  years  before  the  commencement  of  this  suit,  there  being 
no  actual  possession  of  the  tract  during  that  time  except  on  the 
part  of  the  said  Mullanphy  and  his  heirs,  then  such  possession 
is  a  defence  and  a  title  to  the  said  John  Mullanphy  and  his 
heirs,  as  to  the  whole  one  by  forty  arpens  confirmed  to  Lirette, 
against  all  persons  not  within  the  exception  of  the  statute  of 
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IhnitatioDs  ;  and  it  is  the  duty  of  the  plaintiff  to  show  himself 
within  such  exception. 

29.  The  jary  is  farther  instructed  that  possession  by  the 
tenant  of  Mullanphy  and  his  heirs,  is  equivalent  in  law,  for  the 
purposes  of  th«  foregoing  instraction  (No.  28),  to  the  posses- 
sion of  said  John  Mallanphy  or  his  heirs. 

80.  The  baptismal  certificate  of  Genevieve  Cardinal  is  no 
evidence,  in  the  present  case,  that  she  was  of  the  age  stated  in 
•Qch  certificate  at  the  time  of  her  bapflsm. 

The  counsel,  after  the  giving  of  the  instructions  to  the  jury, 
proceeded  to  address  the  jury ;  and  after  three  days  spent  in 
argument,  and  when  said  argument  was  concluded,  the  court 
announced  to  the  counsel  that  the  instructions  given  by  the 
court  on  the  subject  of  the  statute  of  limitations  were,  in  the 
opinion  of  the  court,  repugnant  and  contradictory.  Therefore 
Ihe  court  withdrew  from  the  jury  the  f orementioned  instructions 
given  on  defendants*  motion,  marked  28  and  29,  and  in  lieu 
thereof  gave  to  the  jury  the  following  instructions : 

6.  If  John  Mullanphy,  in  1819,  received  from  Pierre  Chom- 
Ceau  the  deed  read  in  evidence  by  the  plaintiff,  and  took  pos- 
session in  the  following  year  of  part  of  the  land  thereby  con- 
▼eyed,  including  pait  of  the  Lirette  arpent  within  his  enclosure, 
daiming  the  whole  of  three  by  forty  arpens  under  the  said 
deed,  such  possession  of  part  of  the  Lirette  tract,  if  continued 
uninterruptedly  for  the  space  of  twenty  years  before  suit,  is  a 
good  defence  under  the  statute  of  limitations,  as  to  the  whole 
tract,  provided  it  shall  be  made  to  appear  from  the  evidence 
diat  \hf  claim  to  the  portion  unenclosed  was  open  and  notorious, 
and  accompanied  by  such  acts  of  ownership  over  the  same  as 
to  indicate  an  intention  to  assert  the  ownership  and  possession 
of  the  whole,  as  by  leasing  or  using  the  same  in  a  manner  usual 
and  customary  with  reference  to  the  description  of  the  land. 

9.  Should  the  jury  find  for  the  defendants,  the  court  requests, 
for  its  convenience,  that  they  should  state  specially  how  they 
find  as  to  th^  defence  o(  the  statute  of  limitations. 

The  court  then  informed  the  counsel  for  the  defendants  tbat^ 
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if  thej  desired  it,  they  might  then  prooeed  to  argoe  the  eaee  t^ 
the  jury  upon  the  instructioDS  as  they  then  stood,  which  thej 
declined  to  do.  To  the  withdrawal  of  said  instructions,  nam- 
Wred  28  and  29,  and  to  the  giving  of  said  instrnetione  last; 
given,  the  defendants  then  and  there  duly  excepted.-  The  de*- 
fendants  then  moved  the  court  to  give  the  following  instme^ 
lion  to  the  jury : 

81.  If  the  jury  shall  believe  from  the  evidence  in  the  caoeet^ 
that  John  Mullanphy,  after  purchasing  by  deed  from  Ckouteao 
the  Jiirette  arpent  and  the  Moreau  end  Yien  arpent,  put  up 
an  enclosure  with  the  intention  of  embracing  the  entire  Lirett# 
arpent  on  its  south  and  east  lines,  but,  from  the  uncertaintj 
as  to  the  actual  location  of  said  Lirette  arpent,  he  ran  his  fenee^ 
so  as  not  to  embrace  the  entire  east  and  south  lines  of  the  said 
Lirette  arpent ;  yet,  if  they  shall  believe  from  the  evidence  thai 
the  fence,  as  run,  embraced  any  part  of  the  Lirette  arpent,  ih% 
possession  of  that  part  was  possession  of  the  whole,  if  thtrt 
was  at  the  time  no  adverse  possession  of  the  part  not  embraeed 
by  the  enclosmre. 

The  court  refused  to  give  said  instruction,  and  to  such  refu- 
sal the  defendants  then  and  there  duly  excepted. 

The  jury  retired  from  the  bar  on  Friday  morning,  Januarj^ 
to,  to  consult  upon  their  verdict.  On  the  next  day,  the  jury 
came  ba(^  to  the  bar  and  were  asked  by  the  oonrt  if  they  had 
agreed  upon  a  verdict.  The  foreman  said:  ^^We  are  nofc 
agreed,  we  want  further  instructions ;  but  I  will  state  to  the 
court  that  only  some  of  the  jury  authoriie  me  to  make  the  re- 
quest ;  the  others  do  not  wish  it."  The  court  then  remarked  to 
to  them  that,  in  that  state  of  things,  he  was  at  a  loss  to  per- 
eeive  how  he  could  render  them  any  assistance.  Nothing  fur* 
iber  falling  from  the  jury,  and  after  waiting  upon  them  a  suit- 
able time,  the  court  inquired  of  counsel  on  both  sides,  who  were 
present  in  court,  if  they  had  any  objection  to  its  being  aseer- 
^ined  how  the  jury  stood  numerically.  No  objection  having 
been  made  on  either  side,  and  the  court  having  cautioned  the 
jury  that  he  did  not  wish  to  know  how  they  stood  in  reference 
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to  the  parties^  but  on'y  how  they  were  divided  numerically,  thd 
foreisaii  then  answered  :  *'  There  arc  eleven  obstinate  mea 
among  us."  The  court  remarked  that  the  extent  of  their  divi^ 
^on  was  different  from  what  the  observations  of  their  foreman 
had  led  him  to  suppose,  and  added  that  the  juror  alluded  to  was 
^t  liberty  to  speak  for  himself,  if  he  desired  to  do  so.  There- 
upon Said  juror  came  forward  and  submitted  to  the  court  tha 
following  question,  in  writing,  already  prepared  for  the  pur- 
pose before  the  jury  came  into  court : 

^'  If  ten  feet  or  more  of  any  part  of  the  Lirette  arpent  was 
enclosed  by  fence  for  the  space  of  twenty  years  before  this  suit 
iras  brought,  would  that  be  considered  possession  under  the 
statute  of  limitations  for  the  whole  tract  in  dispute  ?"  Defend- 
ants' counsel  here  moved  that  the  jury  be  discharged,  upon  the 
ground  that  they  had  disclosed  and  rendered  public  their  delibe- 
r^ons,  and  were  therefore  disqualified  to  act  longer  in  the 
cause.  The  court  refused  to  discharge  the  jury,  and  defend- 
ants' counsel  at  the  time  excepted.  The  court  gave  the  fol- 
lowing answer : 

^^  That  fact  alone,  anleaa  accompanied  by  auch  a^ts  of  own- 
Whip  over  the  unenclosed  portion  of  the  tract  of  the  character 
ilready  indicated  in  instructions  given,  would  not  suffice  to 
Qonstitute  at  defence  under  the  statute  of  limitations."  The 
jury  found  a  verdict  for  the  plaintiff.  A  motion  for  a  new 
laal  was  duly  made,  overruled,  and  exceptions  saved. 

R.  M.  Field,  Hamilton  S.  Oamhk,  T.  T.  GanU  and 
J.  R.  Shepky,  for  appellant.  Mr.  Field  submitted  a  lengthy 
printed  l»rief ,  of  which  the  following  is  an  abstract : 

The  grounds  of  defence  piay  be  grouped  under  five  gencpraj 
l^ada. 

First.  The  lot  granted  to  Lirette  and  by  him  conveyed  to 
Yifvarenne,  was  a  diflferent  lot  from  that  confirmed  to  Lirette^ 
representative ;  and  was  locally  situate  five  and  a  quarter  ar- 
pens  farther  south. 

Second.  If  the  lots  were  identically  the  same,  still  Lirette 
WM  the  person  last  in  possession  prior  to  1803,  of  the  lot  v^ 
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coDtroversj,  claiming  the  same  as  his  own,  and  the  lot  was  con- 
firmed to  him  bj  the  first  section  of  the  acts  of  13th  June, 
1812. 

Third.  The  immovable  property  of  J.  B.  Vifvarenne  was 
carried  into  conjugal  community  by  a  marriage  contract  had  be- 
tween him  and  his  wife,  and  any  rights  that  the  heirs  of  the 
husband  might  have  in  the  property  could  not  be  asserted  in 
an  action  of  ejectment  against  those  claiming  under  the  heirs 
of  the  wife. 

Fourth.  Whatever  estate  J.  B.  Vifvarenne  had  in  the  lot  in 
controversy ,.  passed  by  force  of  the  marriage  contract  and  the 
Spanish  law  of  succession,  or  the  territorial  law  of  descent,  to 
.the  half-blood  brothers  of  Louis  Vifvarenne,  under  whom  the 
defendants  claimed.^ 

Fifth,  The  plaintiff  and  those  under  whom  he  claimed,  had 
lost  all  title  to  the  land,  by  the  statute  of  limitations  and  by  the 
lapse  of  time. 

First — ^ds  to  Location. 

1.  The  question  of  the  true  location  of  the  lot  granted  to  Li- 
rette  in  1769,  was  unquestionably  proper  to  be  passed  upon  by 
the  jury  as  a  mere  question  of  fact.  The  first  instruotion  given 
for  the  defendants  fairly  left  the  matter  to  the  jury ;  and  if  the 
court  had  stopped  there,  the  defendants  would  have  no  just 
cause  of  complaint  on  this  point.  But  the  whole  force  of  this 
instruction  was  destroyed  by  the  third  instruction  given  for  the 
plaintiff.  Now,  there  was  no  dispute  about  the  location  of  the 
lot  confirmed  in  1816;  it  was  admitted  on  all  hands  to  em- 
brace the  land  in  dispute.  The  whole  controversy  turned  on 
the  question  whether  this  lot  was  the  same  as  that  granted  in 
1769.  The  instruction  tells  the  jury,  as  matter  of  law,  that 
the  lots  were  one  and  the  same ;  and  of  course  this  ground 
of  defence  was  wholly  cut  off.  The  error  was  gross  and  pal- 
pable. 

The  only  apology  for  this  error  exists  in  the  circumstance 
that  the  deputy  surveyor,  in  the  description  attached  to  survey 
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1479,  goes  out  of  his  way  to  speak  of  the  survey  as  being  for 
the  lot  of  ground  to  Lirette  in  1769.  But  it  is  plain  that  the 
surveyor  had  no  authority  under  the  law  to  survey  French 
grants  as  such.  Those  grants  have  been  always  held  to  be 
mere  nullities.  (Wright  v.  Thomas,  4  Mo»  577.)  The  state- 
ment, therefore,  by  the  surveyor,  that  survey  1479  embraced 
the  lot  granted  to  Lirette  in  1*769,  was  an  extra-oflScial  expres* 
sion  of  his  private  opinion,  which  was  entitled  to  no  weight 
whatever  in  a  court  of  justice. 

The  court  below  erred  in  its  action  upon  the  evidence  bearing 
on  this  question  of  location.  The  plaintiff  was  permitted  to 
read  the  deed  of  Chouteau  to  Mullanphy  containing  recitals  to 
the  effect  that  the  land  conveyed  was  conceded  to  Lirette  and  by^ 
him  transferred  to  Vifvarenne.  The  object  of  the  plaintiff 
clearly  was  to  prove  the  location  by  the  declaration  of  defend- 
ants' grantor.  On  the  other  hand,  defendants  were  not  per- 
mitted to  prove  that  plaintiff  had  himself  asserted  and  main- 
tained title  to  a  tract  of  one  by  forty  arpens  under  the  same 
title  papers  located  elsewhere,  to -wit,  next  north  of  Gond^ 
See  also  defendants'  instruction  refused,  No.  22.  The  deci- 
sions of  the  court  are  irreconcilable  ;  both  may  be  wrong — one 
certainly  is. 

Second — *Ss  to  the  Confirmation  by  •Set  of  1S12, 

1.  The  construction  of  the  act  of  the  13th  of  June,  1812, 
has  been  settled  by  a  series  of  decisions  in  this  court,  com- 
mencing wiUi  the  case  of  Lajoye  v.  Prim,  3  Mo.  368,  and 
coming  down  to  Soulard  v.  Clark,  19  Mo.  570.  The  doctrine 
of  these  cases  has  been  recently  affirmed  by  the  Supreme  Court 
of  the  United  States.  (Guitard  v.  Stoddard,  16  How.  494.) 
The  rule,  as  established  by  the  cases,  may  be  thus  stated.  The 
confirmation  by  the  act  of  1812  is  not  founded  on  any  grants 
or  title  papers,  but  simply  on  the  right,  title  or  claim  evidenced 
by  the  fact  of  inhabitation,  cultivation  or  possession  prior  to 
1803.    Where  there  has  been  in  succession  a  possession  of  the 
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tame  lot  by  different  persons,  ts  was  the  case  in  Lajoje  ▼« 
prim,  the  person  laet  in  possession  prior  to  1808  is  eatitied  Iq 
the  benefit  of  the  confirmation.  It  is  not  doubted  that  titla 
papers  may  be  produced  for  the  purpose  of  showing  who  haa 
succeeded  to  the  right,  title  or  claim  attaching  to  the  fact  ot 
possession ;  but  this  limitation  of  the  rule  has  no  application 
to  the  case  before  the  court. 

The  testimony  of  Antoine  Smith,  the  plaintiff's  witness,  wa« 
direct  and  explicit  that  Lirette  was  in  possession  of  the  lot  im 
aontroirersy,  cultivating  it  as  his  own,  sixteen  years  after  the 
date  of  the  conveyance  to  Vifvtrenne,  and  full  eight  years  afctr 
the  death  of  Vifvarenne.  There  was  not  the  slightest  evidenoa 
to  the  contrary  of  this.  Under  this  state  of  the  case,  the  de- 
fendants moved  instruction  5th,  which  was  refused  by  the  cooEt. 
2.  Instructions  7  and  8,  as  to  abandonment  and  parol  transfer 
of  land  under  the  Spanish  law,  were  improperly  refused.  TIm^ 
were  pertinent  to  the  case.  (Strother  ¥.  Lucas.,  12  Pet.  8.} 
Instructions  Nos.  9  and  20  ought  to  have  been  given.  Tbcy 
gave  to  the  inventory  no  other  effect  than  what  it  had  by  tba 
Spanish  law,  when  it  was  made :  '^  The  inventory  is  an  inatm* 
ment  in  which  is  set  down  the  property  met  with  upon  a  pe^'* 
son's  death,  bankruptcy  or  other  occasion,  and  was  introduoad 
as  of  common  right  for  four  reasons  :  1.  That  the  heirs  might 
not  conceal  the  hereditary  property,  especially  the  moveables. 
2.  That  they  might  not  be  bound  beyond  the  actual  amount  of 
the  inheritance.  3.  That  as  by  means  of  it  there  could  be  no 
doubt  about  the  amount  of  the  inheritance,  they  could  not  aak 
delay  to  accept  or  renounce  it.  4.  To  make  proof  qf  anijf 
negative  allegaiions  which  are  judged  incapable  of  proof  in 
any  uth^r  manner. ^^  (4  Febrero,  1.)  Defendants  alleged 
that  the  property  in  dispute  was  not  the  property  of  Vifvarenne, 
and  the  inventory  was  adduced  as  proof  of  this  negative  alk« 
gation.  (See  also  4  Febrero,  14,105;  Escriche,  Dice,  de 
Legist,  y  Jurisp.  voc.  Inventario. )  Under  the  Spanish  law  the 
inventory  taken  by  public  authority  was  never  treated  as  a  mere 
tx  parte  proceediog,  but  partook  of  the  character  of  a  solemn 
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judicial  inqmsition.  The  separate  property  of  the  spouses  was 
idirajs  included  in  the  inventory  taken  of  the  community  pro- 
^rty  under  the  Spanish  law.  (See  5  Febrero  ;  Ferriere  cout. 
de  Paris,  vol.  3,  p.  686.)  4.  Defendants'  instruction  6. 
sboald  have  been  given. 

7%irrf— 7%«  Marriage  Contract. 

The  marriage  contract  creates  a  community  between  the  par** 
ties  ^^  according  to  the  ancient  custom  established  in  this  colo- 
ny.'* The  custom  here  referred  to  can  be  no  other  than  the 
Custom  of  Paris.  That  custom  was  the  common  law  of  the 
French  colonies.  (Petit,  Qonvcrnment  des  Colonies,  tome  2, 
p.  17  J,  Ut),  171, 177  ;  1  id.  71 ;  Charter  to  Croxat,  art.  7  ;  I 
Bioren  k  Duane's  Stat.  U.  S.  489. )  This  custom  unquestion* 
ably  subsisted  here  until  the  Spanish  government  took  posses* 
aion  of  the  colony  in  1769.  It  was  never  formally  abrogated 
by  the  Spanish  authority,  so  far  as  it  concerned  the  priratie 
contracts  of  the  inlabitants.  O'Eleilly's  proclamation  in  1769 
did  not  have  that  effect.  For  Mr.  Jefferson's  opinion,  to  th« 
effect  that  this  proclamation  only  introduced  the  Spanish  law  itL 
respect  to  judicial  procedure,  see  2  Duff  Green's  State  Papers^ 
public  lands,  p.  1.  The  Supreme  Court  of  Louisiana  has  de- 
cided  that  the  Spanish  law  was  introduced  into  Lower  Louisiana 
not  by  force  of  O'Reilly's  proclamation,  but  by  usage  or  popn* 
lar  adoption.  (Beard  v.  Poydras,  4  Mart.  867.)  No  such 
adoption  of  the  Spanish  law  of  contracts  waa  ever  had  by  th6 
j^ple  of  Upper  Louisiana.  Their  contracts  were  almost  in* 
▼ari  tbly  in  the  French  language,  and,  it  is  believed,  always  after 
the  French  forms. 

The  rights  of  the  parties,  then^  under  their  marriage  contract^ 
are  to  be  determined  by  the  custom  of  Paris.  By  the  custoift 
of  Paris,  all  the  movables  entered  into  and  became  a  part  of  th^ 
Ci>amon  property,  as  also  all  immovable  property  acquired  by 
either  spoase  during  the  marriage  otherwise  than  by  success 
stoa^  or  bjr  donation  or  testament,  from  an  aneeator  in  the  direct 
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aszceDding  line.  The  immovable  property,  owned  by  either 
spouse  at  the  time  of  the  marriage,  did  not  enter  into  the  com- 
munity, but  remained  the  separate  property  {propre)  of  the 
party  to  which  it  belonged.  Such  was  the  general  rule.  Nev- 
ertheless, the  parties  were  at  liberty,  by  their  marriage  con- 
tract, to  vary  the  above  rule  according  to  their  pleasure.  They 
might  withhold  any  or  all  of  their  movables  from  the  commu- 
nity, and  this  was  called  realisation ;  or  they  might  carry  any 
or  all  of  their  immovables  into  the  community,  and  this  was 
cMed  ameublissemenL  (See  LeBrun  Trait.  Com.  61;  Fer- 
riere.  Gout,  de  Paris,  III,  60,  68  ;  Pothier,  Trait,  de  la  Com. 
P.  1,  c.  8,  a  8  ;  7  Toullier,  252 ;  Duplessis,  Traite  de  la 
Com.  p.  859,  863,  428 ;  Merlin  Repertoire  voc.  Ameublisse- 
ment ;  2  Beaubien,  Lois  du  Bas  Canada,  302  ;  1  Low.  Can. 
Rep.  26  ) 

The  lot  in  question  in  this  cause  was  carried  into  the  conju- 
gal community  by  the  marriage  contract.  It  is  contended  for 
the  respondent  that  the  clause  of  ameublissement^  in  the  mar- 
riage contract,  merely  ameubles  such  propres  as  might  come 
to  the  parties  after  marriage.  This  position  is  not  tenable. 
The  insertion  of  the  clause,  ^^  and  such  as  may  happen  to 
come  and  belong  to  them  herea/ter^  whether  by  succession^ 
gifl^  legacy^  or  otherwiscy^  does  not  so  narrow  down  the  effect 
of  the  whole  clause.  A  little  further  examination  of  the  French 
writers  will  show  the  reason  of  the  particular  form  adopted  in 
the  clause  under  consideration.  It  was  a  question  among 
French  jurisconsult*  whether  a  general  ameublissement  of  all 
property  was  effectual  to  take  into  community  after  acquired 
propres.  Le  Brun  decides  this  question  in  the  affirmative. 
(Traite  de  Com.  p.  61.)  Ferriere  inclines  to  an  opposite 
opinion.  (Ferrriere,  3,  Coutume  de  Paris,  63.)  Pothier 
leans  to  the  opinion  of  Ferriere.  (Pothier,  Traite  de  Com.  P. 
1,  a  3,  u  3. )  Toullier,  an  able  writer  of  the  present  century, 
determines  this  question  in  favor  of  the  opinion  of  Le  Bran. 
Although  he  thinks  a  conventional  community  of  all  property 
will  take  in  future  propres^  yet  with  the  caution  of  a  prudent* 
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lawyer  he  says,  **  U  eat  bon  de  Pexprimer  dans  l^  coniract.^^ 
(7Toallier,  257.) 

With  the  aid  of  the  extracts  that  we  have  given  above,  there 
is  not  the  least  difficulty  in  ascertaining  the  force  and  meaning 
of  the  claase  of  ameublissemtnt  in  the  contract  in  question. 
It  was  the  intention  of  the  parties  that  all  their  property,  pre- 
sent and  future,  should  enter  into  community  ;  but  as  there  was 
a  doubt  suggested  by  jurists  whether  the  future  property  should 
not  be  particularly  named,  they  were  careful  to  avoid  the  doubt 
by  naming  it  expressly  in  the  contract.  It  certainly  would  be 
a  curious  result  in  jurisprudence  that  the  words  obviously  used 
by  the  parties  to  make  sure  of  bringing  ail  into  community, 
should  be  perverted  to  the  purpose  of  excluding  all  from  it. 

As  the  property  of  the  husband,  by  force  of  the  contract, 
passed  to  the  community,  it  remains  to  be  ascertained  to  whom 
it  passed  on  the  death  of  the  husband.  On  this  subject  the 
custom  of  Paris  is  too  explicit  to  admit  of  any  controversy. 
The  229th  article  is  in  these  words  : 


Apres  )e  trepas  de  Pun  des  dits  con- 
joints, l«s  biens  de  la  dite  comrounaute 
•e  diviseot  en  teUe  maniere  que  la 
moltie  en  appartient  au  sunrivant  et 
I'autre  moiete  aux  heritlers  du  tre- 
pMse. 


After  the  death  of  one  of  the  said 
parties,  the  property  of  the  said  com- 
munity is  divided  in  such  manner  that 
the  half  of  it  belongs  to  the  survivor 
and  the  other  half  to  the  heirs  of  the 
deceased. 


Property  brought  into  the  community  by  either  husband  or 
wife,  is  not  taken  back  by  such  party  at  the  dissolution  of  the 
community.  (See  Le  Brun,  588  ;  Pothier,  p.  1,  c.  3,  a  3  ; 
1  Demoalin,  871 ;  Duplessis,  Cout.  de  Paris,  428  ;  Ferriere, 
Coot,  de  Paris,  270  ;  7  Toullier,  128.) 

It  will  be  proper  to  consider  how  the  community  between 
Vifvarenne  and  wife  was  to  be  settled  according  to  the  terms  of 
their  contract.  From  the  mass  of  the  community  property, 
which,  by  force  of  the  clause  of  ameublissemeni  was  all  to  be 
Tegarded  as  movable,  the  wife,  being  the  survivor,  was  entitled 
to  take  400  livres  as  preciput;  she  was  then  entitled  to  tak^ 
600  livres  from  her  husband's  share  for  dauairey  which  would 
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be  equivalent  to  1200  livres  from  the  community  property.  Thd 
wife  then,  in  tlie  first  instance,  was  to  take  1600  livres  froiA 
the  community  property,  and  the  residue  of  the  mass  of  prop- 
erty was  to  be  divided  by  moieties  between  her  and  the  cfail- 
dren.  The  right  of  the  children  did  not  attach  to  the  moiety  of 
any  particular  piece  of  property,  but  to  the  half  of  the  whol^ 
as  one  mass^  after  the  rights  of  the  wife  were  satisfied.  Un- 
der such  circumstances,  it  was  insisted  that  the  action  of  eject** 
ment  would  not  lie  in  favor  of  the  representative  of  the  children 
against  the  representative  of  the  wife  ;  and  defendants'  instruct* 
tion  No.  10  was  asked  and  refused. 

The  inconvenience,  or  rather  the  utter  impracticability  of 
settling  a  community  in  an  action  of  ejectment,  strikes  the  mind 
at  once ;  and  the  gross  injustice  to  which  it  may  lead,  will  ap- 
pear by  attending  to  another  circumstance  in  this  case.  Thd 
defendants  ofi'ered  to  show  that  the  plaintifi*  had  in  fact  obtained 
under  Vifvarenne  two  by  forty  arpens  of  land  belonging  to  the 
community.  Now,  nothing  can  be  plainer  than  that  in  any 
fair  adjustment  of  the  community  between  the  representatives 
of  the  husband  and  of  the  wife,  they  should  respectively  ac- 
count for  what  they  had  received.  But  the  court  below  rejected 
the  evidence  on  the  ground,  as  it  would  seem,  that  in  an  action 
at  law  for  one  piece  of  property,  it  was  not  competent  to  in- 
quire into  the  title  to  other  property.  It  would  scarcely  be  pos- 
sible to  state  a  more  forcible  argument  against  the  propriety  of 
allowing  parties  to  an  unsettled  community  to  litigate  their 
rights  in  an  action  of  ejectment,  than  what  is  implied  in  this 
decision  of  the  court. 

Defendants'  instruction  No.  11  should  have  been  given. 

Fourth — Succession.  * 

Waiving  notr  all  question  about  the  title  to  the  property  in 
J.  B.  Vifvarenne,  and  all  objections  to  the  particular  form  of 
ioition  actually  resorted  to  by  the  plaintiff,  it  is  to  be  considered 
what  were  the  rights  «f  t^e  parties  under  the  marriage  eonftrad 
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and  die  law  of  succession  and  descent.  The  plaintiff  contends 
that  whatever  right  of  property  the  wife  had  in  the  husband's 
immovables,  by  force  of  the  marriage  contract,  was  lost  on  her 

Second  Marriage. 

The  Spanish  law  on  this  subject  is  mainly  borrowed  from 
the  civil  law.  By  the  provisions  of  the  civil  law,  husband  or 
wife  resorting  to  second  nuptials,  was  required  to  reserve  for 
the  children  of  the  first  marriage  all  property  acquired  from  the 
former  spouse  by  mere  lucrative  title,  or,  as  it  is  expressed  by 
Domat,  ^^  every  thing  that  is  given  by  the  law  or  by  the  mar- 
riage  contract,  in  favor  of  one  party ^  out  of  the  property  of 
the  other."  The  rule,  however,  did  not  extend  to  patrimonial 
property,  or  to  such  as  the  party  had  acquired  by  his  own  in* 
dustry,  or  by  any  other  onerous  title.  The  subject  is  fully 
explained  in  2  Domat,  sees.  8481-3439.  The  Spanish  law  was 
to  the  same  effect.    Febrero  says  : 


La  muger  que  contrae  seguodas  uup- 
cias  esta  obligada  a  reservar  a  loa 
hijos  de  su  primer  matrimonio  la  pro- 
priedad  de  todoB  los  bienes  que  bubo 
de  su  marido  por  arras,  testamento, 
fideicomlso,  legado,  donacion  entre 
Tivos  o  por  causa  de  miierte,  y  por 
otro  qualquier  tiJtfiio  lucrativo, 
•  •  •  • 

Pero  de  los  bienea  que  multiplican  y 
adquieren  cod  su  industria  constante 
matrimoDio,  nada  tienen  obligaclon  de 
reeervarlet,  aunque  sa  caseu.  muchas 
vecee  y  del  tal  matrimoDio  en  que  ad- 
quirierop  4o8  bienes  hayan  hijos,  antes 
bien  pueden  disponer  de  ellos  como  de 
loB  patrimoDiales,  por  que  los  adquie- 
ren con  8u  induatria  y  trabajo,  que  es 
Uinh  oneroso,    (7  Feb.  242.) 


The  wife  who  contracts  second  nup- 
tials is  obliged  to  reserve  to  the  chil- 
dren of  her  iirst  marriage  the  property 
in  all  the  effects  which  she  had  from 
her  husband  in  the  way  of  arrasy  tes- 
tament, trust,  legacy,  gift  inter  vivot 
or  causa  mortis,  or  by  any  other  lucra" 
tive  title. 

But  in  respect  to  the  property  which 
is  produced  and  acquired  by  industry 
during  the  marriage,  they  are  under 
no  obligation  to  reserve  it,  though  they 
marry  many  times,  and  though  of  the 
marriage  in  which  it  is  acquired,  chil- 
di  en  are  bom ;  on  the  contrary,  they 
may  dispose  of  it  as  patrimontal,  be- 
cause they  acquired  it  by  industry  and 
labor,  which  is  an  onerous  title. 


For  definitions  of  the  terms  onerous  and  lucrative^  as  ap- 
plied to  titles,  see  Escriche,  Dice.  voc.  Bienes  reservables. 
Gananeial  property  was  not  at  all  affected  by  the  law  of  second 
Iti — ^VOL.  zxn. 
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nuptials.  (6  Feb.  276 ;  14tb  Law  of  Toro.  Nov.  Reoop.  lib. 
10,  tit.  4. )  There  appears  to  be  little  difficulty  in  detenninlng 
the  trne  character  of  the  title  of  the  wife  to  one  half  of  the  im- 
moTables  of  the  husband,  brought  into  the  community  by  the 
contract.  The  husband,  by  the  clause  of  ameubliaseTnenty 
made  no  gift  to  the  wife.  The  same  clause  carried  into  com- 
munity the  property  of  the  wife.  The  title  of  the  wife,  there- 
fore, under  the  clause  of  ameublissementy  was  bought  and  paid 
for  by  an  equivalent  expressed  in  the  contract.  If  this  was  not 
an  onerous  title  on  the  part  of  the  wife,  there  is  difficulty  in 
ascertaining  the  true  distinction  between  onerous  and  lucrative 
titles. 

FlaintiflT's  instruction  No.  8  should  not  have  been  given. 
The  use  of  the  phrase,  **  or  in  any  other  manner ^^^  effectu- 
ally cut  off  all  possible  claim  of  defendants  through  Genevieve 
Cardinal.  In  any  supposable  case,  the  law  of  the  court  below 
was,  that  Genevieve  Cardinal  could  take  no  transmissible  inter- 
est from  J.  B.  Vifvarenne,  if  he  were  her  first  husband.  De- 
fendants' instruction  No.  14  should  have  been  given. 

On  the  hypothesis  that  J.  B.  Vifvarenne,  at  the  time  of  his 
death,  was  the  owner  of  the  lot  in  eontroversy,  and  that  the  title 
in  whole  or  in  part  passed  to  his  son  Louis,  it  remains  to  be 
considered  to  whom  the  title  passed  on  the  death  of  the  latter. 
The  rights  of  the  parties  may  depend  on  the  time  wh^  Louis, 
the  son,  died.  There  was  evidence  tending  to  show  that  he 
died  before  1804 ;  there  was  other  evidence  tending  to  show 
that  he  died  in  1813.  Up  to  September  1,  1807,  the  Spanish 
law  of  succession  prevailed  ;  at  that  date  a  new  law  was  intro- 
duced. If  Louis  Vifvarenne  died  before  September  1,  1807, 
the  rights  of  the  parties  may,  to  some  extent,  come  to  be  deter- 
mined according  to  the 

Spanish  haw  of  Succession. 

The  plaintiff  claimed  the  property  in  controversy  under  the 
descendants  of  the  paternal  aunts  of  Louis  Vifvarenne.  The 
defendants  exhibited  a  deed  from  the  half-brodiers  of  Lavis 
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Vifvarenne,  on  the  mother's  side.  The  question  now  is,  which 
is  to  be  preferred,  according  to  the  Spanish  law  of  succession — 
brothers  of  the  half-blood,  or  aunts  and  their  descendants? 

The  Spanish  law,  in  this  particular,  dojBS  not  materially  dif- 
fer from  the  civil  law,  as  contained  in  the  118th  novell  of  Jus- 
tinian. This  celebrated  novell,  which  has  been  adopted  into  the 
jurisprudence  of  the  greater  part  of  the  civilized  world,  made  no 
distinction  among  the  collaterals  of  the  whole  blood  and  of  the 
half-blood,  except  in  respect  to  brothers  and  their  descendants. 
No  regard  was  had  to  the  side  or  line  by  which  the  property 
came  to  the  decedent,  but  the  whole  succession  passed  by  one 
uniform  rule.  The  first  order  of  succession  among  collaterals 
consisted  of  brothers  of  the  whole  blood  and  their  descendants, 
who  wholly  excluded  brothers  of  the  half-blood.  The  second 
order  was  brothers  of  the  half-blood,  who  excluded  uncles  and 
aunts,  and  all  remoter  collaterals.  If,  therefore,  the  decedent 
left  half-brothers  by  either  side,  and  aunts  or  their  descen- 
dants, by  the  civil  law,  there  being  no  nearer  heirs,  the  half- 
brothers  would  take  all,  and  the  aunts  or  their  descendants 
nothing.     (2  Domat's  Civil  Law,  sec.  2928  et  seq.^ 

The  Spanish  law  was  the  same.  In  one  particular,  however, 
it  differed  perhaps  from  the  civil  law.  When  the  decedent  left 
DO  brothers  of  the  whole  blood,  but  brothers  of  the  half-blood 
on  each  side,  then,  by  the  Spanish  law,  regard  was  had  to  the 
side  by  which  the  property  came  to  the  decedent ;  in  suchwise 
that  property,  coming  from  the  father,  passed  to  the  half- 
brothers  on  the  father's  side,  and  that  coming  from  the  mother, 
to  the  half-brothers  on  the  mother's  side.  This  was  the  only 
instance  in  which  any  attention  was  paid  to  the  line  by  which 
property  came  to  the  decedent ;  and  the  rule  was  never  extended 
beyond  brothers  and  their  descendants.  In  all  cases,  brothers 
of  the  half-blood  would  exclude  uncles  and  aunts,  by  whichso- 
ever side  or  line  the  property  came  to  the  decedent. 

[Counsel  here  gave  lengthy  translations  from  Escriche's  Dic- 
tionary of  Jurisprudence,  and  from  Febrero,  sustaining  the 
rales  of  thd  Spanish  law  of  aoooession  as  laid  down- — ^Kep.] 
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See  also  Schmidt's  Civil  Laws  of  Spain,  265 ;  1  White's 
Recop.  116.  Defendants'  instruction  No.  16  was,  therefore, 
improperly  refused.  It  should  have  been  left  to  the  jury  to 
determine  the  date  of  the  death  of  Louis  Vifvarenne.  As  the 
court  ruled  it,  the  true  date  of  his  death  became  of  no  impor- 
tance whatever. 

Territorial  Law  of  Descent. 

This  act  went  into  effect  September  Ist,  1807.  (See  1  Ter. 
Laws,  125.)    It  superseded  the  Spanish  law  of  succession. 

I.  The  statute  has  no  application  to  property  acquired  bj 
the  intestate,  before  the  passage  of  the  act,  for  the  plain  rea* 
son  that  no  such  title  as  that  mentioned  in  the  above  section 
was  known  to  the  law  before  the  statute  was  enacted.  It  is 
not  pretended  that  Louis  Vifvarenne,  the  intestate,  ever  ao- 
quired  any  interest  in  the  property  in  dispute,  by  devise  or 
gift ;  or  even  by  descent,  strictly  speaking.  It  is,  however, 
insisted  by  the  plaintiff's  counsel,  that  he  acquired  it  by  a  title 
equivalent  or  at  least  analogous  to  descent  \  that  is,  by  suc'- 
cession y  under  the  Spanish  law. 

The  Spanish  law  of  succession  differed  widely  from  the 
English  common  law  of  descent.  The  last  mentioned  law, 
adopting  a  classification  of  things  peculiar  to  itself,  transmit- 
ted to  the  ordinary  the  title  of  the  decedent  to  all  his  personal 
property,  and  cast  upon  the  heir,  by  mere  operation  of  law,  the 
title  to  all  his  real  property.  In  the  Spanish  law,  the  com- 
mon law  classification  of  things  was  not  at  all  regarded. 
There  was,  indeed,  for  some  purposes  a  distinction  made  be- 
tween property  movable  and  immovable  ;  but  it  was  essentially 
different  from  the  common  law  division  of  property  into  per^ 
sonal  and  real.  For  instance,  a  term,  whether  of  long  or 
short  duration,  was  by  the  English  law  a  chattel ;  by  the  Span- 
ish law,  it  was  an  immovable.  So  the  stock  of  a  farm,  whether 
cattle,  implements  of  husbandry  or  the  like,  was  personal 
by  the  common  law>  tiniUnwiovable  by  the  Spanish  law. 
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(Escriche^  Dico.  too.  Bienes  inmeubles.)  But  in  the  matter 
of  succession,  the  Spanish  law  paid  no  attention  to  this  clas- 
sification of  property,  whether  natural  or  arbitrary.  The 
whole  property  of  the  decedent,  real  or  personal,  immovable 
or  movable,  was  welded  into  one  mass,  and  passed  to  the 
beirs  by  one  common  title.  'When  partition  came  to  be  made 
among  tiie  heirs,  the  same  rule  was  observed.  It  was  a  dis- 
tribution of  values,  not  a  partition  in  kind.  (Escriche,  Dice. 
Toc.  Sucesion,  Herencia,  Particion  de  Herencia. )  For  the 
sake  of  illustration,  let  it  be  supposed  that  the  elder  Vifva* 
renne,  at  the  time  of  his  decease  in  1781,  left  for  succession  to 
his  two  children  the  lot  of  land  now  in  controversy,  worth  then 
one  hundred  livres  (say  twenty  dollars),  and  also  a  bag  con- 
taining one  hundred  livres  in  coin.  On  a  partition  had  accord- 
ing to  the  Spanish  law,  between  the  two  sons,  Louis  takes  the 
lot  of  land  and  Fran9ois  the  bag  of  coin.  Unquestionably,  in 
1781,  they  took  their  several  parts  by  one  and  the  same  title. 
Did  the  legislature  of  Missouri,  in  1807,  seriously  propose  to 
itself  to  change  the  character  of  these  titles,  and  make  one 
a  title  by  the  English  law  of  descent,  and  the  other  a  title  un- 
der the  English  statute  of  distribution  ?  But  this  is  not  alL 
It  has  been  shown  that  all  the  property  of  the  elder  Yifvarenne 
was  carried  into  community  by  the  marriage  contract.  Upon 
Uie  dissolution  of  the  community,  partition  of  the  proper^ 
would  be  made  between  the  survivor  and  the  heirs  of  the  first 
deceased,  as  in  cases  of  succession ;  that  is,  the  whole  property, 
without  distinction  of  nature,  quality  or  legal  character,  would 
be  comprised  in  one  mass,  and  each  party  would  take  out  the 
share  in  value  to  which  he  was  entitled.  (See  the  form  of 
partition  of  community  property  under  the  Spanish  law,  5  Febr. 
429  e/  seq.)  Suppose,  then,  that  the  elder  Yifvarenne  left  at 
his  decease,  as  property  of  the  community,  the  lot  now  in  con- 
troversy, worth  100  livres  (made  a  movable  by  the  marriage 
eontract),  a  bag  of  coin  of  100  livres,  and  another  lot  belong- 
ing to  the  wife  (made  movable  by  the  contract),  worth  200 
livres :  on  a  partition  of  the  property,  the  wife  takes  out  the 
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hnsbaDcl's  lot  and  the  bag  of  coin,  and  Lonis  and  Francois  take 
the  lot  brought  in  by  the  wife,  being  the  equivalent  of  what  their 
mother  has  received :  is  the  title  of  the  children  different  from 
that  of  the  mother?  Do  they  claim  by  descent  from  their 
father?  Or,  after  all,  does  the  title  under  the  statute  of  1807 
depend  wholly  upon  the  accident  of  the  Spanish  partition  forty 
years  before  ?  It  is  manifestthat  an  attempt  to  apply  the  stat- 
ute of  1807  to  property  acquired  under  a  wholly  different  state 
of  the  law,  runs  at  once  to  absurdity.  The  conclusion  is,  that 
tiie  legislative  power,  in  1807,  never  contemplated  an  inquiry 
into  the  origin  of  a  title  prior  to  the  date  of  the  statute  under 
consideration,  but  intended  to  lay  down  a  rule  for  the  future^ 
to  apply  only  to  descents,  devisees  or  gifts  that  might  after- 
wards happen.  In  fact,  upon  any  other  hypothesis,  the  act  is 
retrospective,  giving  to  a  title  to  property  a  new  and  different 
quality.  This  court  did  not  hesitate  to  declare  that  an  act  of 
the  legislature  changing  the  quality  of  an  artificial  person,  such 
as  an  administrator,  was  unconstitutional  and  void.  (Frye 
V.  Kimball,  16  Mo.  9.) 

II.  Under  the  statute  of  1807,  brothers  of  Hie  half-blood 
were  entitled  to  the  inheritance,  in  preference  to  uncles  or 
aunts,  or  their  descendants  on  the  side  by  which  Uie  property 
eame  to  the  intestate.  It  becomes  necessary  here  to  state  the 
provisions  of  the  law  under  consideration  somewhat  more  par- 
ticularly. The  6th  and  7th  sections  are  applicable  only  to 
widows  and  descendants,  and  may  be  left  out  of  view.  The 
8th  section  gives  to  the  father,  in  case  the  decedent  left  no 
widow  nor  descendants,  a  life  estate  in  the  property  of  the  in- 
testate, unless  it  came  from  the  part  of  the  mother  ;  in  whidi 
case,  '^  il  shall  descend  as  if  the  intestate  had  survived  the 
faiher.^'^  The  9th  section  gives  to  the  brothers  and  sisters, 
and  their  descendants,  the  inheritance,  to  be  distributed  among 
them  as  tenants  in  common  after  the  death  of  the  father.  The 
10th  and  17th  sections  contain  the  like  provisions  in  respect  to 
the  mother,  declaring  that,  ^^  if  the  estate  came  from  the  part 
of  the  father,  it  shall  pass  as  if  the  intestate  had  survived 
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ihe  moiker.^^  The  last  clause  of  the  11th  section^  the  12th 
section,  and  part  of  the  14th  section  of  the  act  are  as  follows : 
*^  And  in  the  same  manner  ^he  estate  of  any  intestate,  leaving 
neither  widow  nor  lawful  issue,  nor  father  and  mother,  but 
brothers  and  sisters,  shall  be  distributed  among  the  brothers 
and  sisters  of  such  intestate,  or  their  representatiyes.'' 

^^  Sec.  12.  There  shall  be  no  distinction  in  the  distribution 
of  any  intestate's  estate  between  kindred  of  the  whole  or  half- 
blood,  unless  when  the  inheritance  came  to  the  said  person  so 
seized  by  descent,  devise  or  gift,  of  some  one  of  his  or  her 
ancestors  ;  in  which  case,  all  those  who  are  not  of  the  blood  of 
such  ancestors  shall  be  e^ccluded  from  such  inheritance. 

^^  Sec.  14.  The  real  and  personal  estate  and  slaves  of  any 
person  dying  intestate,  in  case  such  person  leaves  neither  widow 
nor  lineal  descendants,  nor  father  or  mother,  nor  brother  or 
sister,  nor  lawful  issue  of  any  brother  or  sister,  shall  descend 
to  and  be  divided  amongst  the  next  of  kin  of  equal  degree/'  &Ct 

The  question  now  is,  whether  it  was  the  intention  of  the  legis* 
lative  authority,  by  the  12th  section,  as  quoted  above,  to  exclude 
those  of  the  half-blood,  absolutely,  out  and  outj  so  as  to  admit 
those  standing  in  a  more  distant  degree,  or  simply  to  exclude 
them  when  claiming  against  those  who  stood  in  equal  degree. 

The  defendants  insist  that  brothers  o£  the  half-blood  are  en- 
titled to  the  inheritance  as  against  more  remote  relations. 

1.  The  last  clause  of  the  11th  section  directs  distribution 
among  brothers  and  sisters  and  their  representatives.  The  12th 
section  declares  the  rule  of  distribution  among  those  of  the 
whole  and  half-blood.  Now,  there  can  be  no  case  of  distribu^ 
turn  unless  the  parties  stand  in  the  same  degree.  Brothers  of 
the  whole  blood  might  exclude  brothers  of  the  half-blood  in  a 
question  of  distribution  ;  but  there  never  could  arise  any  ques- 
tion of  distribution  between  brothers  and  remoter  kindred.  It 
would  become  simply  a  question  of  preference,  priority,  exclu- 
sion. Accordingly,  half-blood  brothers  would  take  nothing 
when  there  were  brothers  of  the  whole  blood  claiming  the  inher- 
ttance ;  for  this  weald  be  the  aotual  ease  of  distribution  men- 
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tioned  in  the  statute.  But  in  a  case  where  no  brothers  of  the 
whole  blood  exist,  no  distribution  in  respect  to  half-blood  bro- 
thers and  remoter  kindred  is  to  ba  had  ;  but  the  rights  of  the 
parties  depend  simply  on  their  proximity  to  the  intestate  ;  and 
the  half-brothers  were  plainly  entitled  to  the  estate  under  the 
letter  of  the  11th  section. 

2.  There  can  not  possibly  be  any  of  the  half-blood  beyond 
brothers  or  sisters  and  their  descendants,  as  that  term  half' 
blood  is  understood  in  the  law.  Consequently,  the  12th  sec- 
tion of  the  statute  under  consideration  has  no  application  to 
any  case  except  that  in  which  a  controversy  arises  among  bro* 
thers  or  sisters  and  their  descendants.  It  certainly  has  no  ap- 
plication to  the  present  case,  as  the  dispute  between  the  half- 
brothers  and  paternal  aunts  of  Louis  Vifvarenne  does  not  at  all 
turn  on  the  quantum  of  the  intestate's  blood  that  they  might 
have  in  their  veinn,  but,  as  the  plaintiff  insists,  on  their  rela- 
tion by  blood  to  the  father  of  the  intestate.  In  short,  the  12th 
section  of  the  statute  is  extended  far  beyond  its  terms  by  the 
counsel  of  the  plaintiff,  and  is  made  to  embrace  all  cases  of  the 
whole  blood  to  the  intestate  when  there  happens  not  to  be 
blood  relationship  to  the  first  purchaser. 

8.  The  statute  itself  has  furnished  a  sure  guide  to  its  just 
interpretation.  When  the  intention  existed  to  exclude,  out  and 
outy  the  father  and  mother  from  the  inheritance,  this  intention 
was  expressed  in  plain  and  unequivocal  language.  According- 
ly, in  the  8th  and  17th  sections,  it  is  enacted  that,  where  the 
estate  came  from  one  parent,  it  should  descend  as  if  the  in- 
testate had  survived  the  other  parent.  Now,  if  there  was  the 
same  intention  to  exclude  the  brothers  of  the  half-blood  abso* 
lutely  by  the  12th  section,  how  happens  it  that  the  plain  terms 
of  the  8th  and  17th  sections  were  not  adopted? 

4.  By  the  14th  section  of  the  statute  under  consideration, 
the  paternal  aunts  of  the  intestate,  as  next  of  kin,  were  entitled 
to  inherit  only  in  the  event  that  the  intestate  **  leaves  no  bro* 
iher.^^  But  Louis  Vifvarenne,  the  intestate,  did  leave  two  bro- 
thers.   How,  then,  can  the  plaintiff  make  out  a  title  under  the 
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anats  7  He  proposes  to  do  it  bj  interpolating,  in  the  statute, 
after  the  word  "iro/Acr,"  the  words  **  qftht  blood  of  the  first 
pur  chaser. ^^  The  court,  then,  is  called  upon  to  make  a  new 
law  to  suit  the  plaintiff's  case.  In  this  aspect  of  the  case,  the 
inquiry  would  be,  not  what  the  law  was,  but  what  it  ought  to 
liave  been.  This  question  should  have  been  discussed  fifty 
years  ago. 

5.  But  the  12th  section  must  be  construed  in  reference  to 
the  antecedent  law.  Now,  it  has  already  appeared  that,  under 
the  Spanish  law,  the  brothers  of  the  whole  blood  would  entirely 
exclude  brothers  of  the  half-blood  from  an  inheritance,  how- 
ever acquired.  The  section  of  the  law  under  consideration 
professes  to  limit  this  rule  to  the  case  where  the  inheritance 
was  acquired  by  the  side  to  which  the  brother  of  the  half-blood 
was  not  related.  Under  the  plaintiff's  construction,  however, 
this  section  was  not  a  limitation  upon  a  pre-existing  distinction 
between  the  whole  and  half-blood,  but  was  itself  an  indepen- 
dent rule  of  absolute  exclusion,  and  is  to  be  applied  even  to  the 
ease  of  the  whole  blood,  as  will  presently  appear.  Defendants' 
instruction  on  this  point.  No.  18,  should  have  been  given. 

in.  Conceding  now,  for  the  sake  of  the  argument,  that  the 
half-blood  brothers,  under  whom  the  defendants  claim,  were 
absolutely  excluded  by  the  terms  of  the  12th  section,  it  remains 
to  be  considered  who,  then,  was  the  next  of  kin  under  the  14tfa 
section  of  act?  Tho  plaintiff  proved  that  the  Pawnee  grand* 
mother  of  Louis  Vifvarenne  was  living  about  1817.  This  was 
four  years  after  the  death  of  Louis  Cardinal  at  Opelousas. 

Under  the  civil  and  Spanish  laws,  the  grandmother,  as  sole 
surviving  ascendant,  there  being  no  descendants,  would  have 
been  entitled  to  the  whole  inheritance.  Under  the  English  stat- 
ute of  distributions,  it  has  uniformly  been  held  that  the  grand- 
mother, as  next  of  kin  ^  would  entirely  exclude  uncles  and  aunts 
who  stand  in  one  degree  more  remote.  (2  Williams  on  Execu- 
tors, 928. )  The  result  is,  that  the  grandmother  took  the  whole 
estate,   and  the  plaintiff  is  left  without  any  title  whatever* 
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There  certainly  is  not  a  line  or  a  word  in  the  act  that  impura 
the  right  of  the  grandmother,  as  next  of  kin,  .after  the  brothers 
of  the  deceased. 

In  vain  will  the  plaintiff  invoke  the  provisions  of  the  12th 
section ;  for  that  section  has  performed  its  office,  by  making 
the  proper  distinction  between  the  whole  and  the  half-blood, 
and  by  removing  the  half-blood  out  of  the  way  of  the  next  of 
kin.  Finally,  the  plaintiff's  counsel  are  driven  to  insist  that  a 
construction  of  the  statute  excluding  the  half-brothers  and  let- 
ting  in  their  grandmother,  is  absurd.  This  must  be  admitted. 
The  consequence  is  that  the  plaintiff's  construction,  excluding 
from  the  inheritance  brothers  of  the  half-blood,  in  favor  of 
remoter  kindred,  is  disproved  by  a  logical  reduetio  ad  absur^ 
dum. 

Defendants'  instruction  No.  19  should  have  been  given. 
The  proposition  advanced  in  this  instruction  rests  upon  an 
interpretation  of  the  12th  section  of  the  law  of  1807,  making 
the  descent  there  spoken  of  the  immediate  descent  to  the  in- 
testate. It  is  believed  that  such  is  the  just  interpretation  of 
the  section.  (See  Gardner  v.  Collins,  2  Peters,  51 ;  Den  v. 
Jones,  3  Hals.  340  ;  Curren  v.  Taylor,  19  Ohio,  86. )  There 
was  no  question  made  between  the  parties  that  at  least  one 
quarter  part  of  the  property  in  dispute  was  derived  by  succes- 
sion from  Fran9ois,  either  immediately  or  through  the  common 
mother. 

Mr.  T.  T.  Gantt  argued  in  a  written  brief  and  also  orally 
the  following  points :  1.  Instruction  No.  5  for  plaintiff  is  er- 
roneous. It  is  not  true  that  the  claim  accompanying  a  posses- 
sion and  making  it  adverse  must  be  shown  by  a  deed.  A  deed 
shows  the  extent  of  a  person's  claim  perhaps  more  accurately 
than  it  could  otherwise  be  evidenced ;  but  to  tell  the  jtry  thai 
it  can  be  shown  only  by  a  deed,  is  to  mislead  them.  So  also  it 
is  erroneous  to  rule  that  this  claim  must  appear  by  *^  a  deed 
purporting  to  convey  the  legal  title.''  Which  of  the  jury  is 
competent  to  decide  when  the  deed  purports  to  convey  the  legal 
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tide.  The  phrase  ^^  without  interruption  or  omission^^  tended 
to  mislead  the  jury.  2.  Defendants'  instructions  Nos.  24,  25, 
26  and  27,  were  improperly  refused.  They  contain  a  correct 
exposition  of  the  law.  3.  The  two  instructions  numbered  28 
and  29,  are  also  correct  expositions  of  the  law.  They  do  not 
state  the  doctrine  on  the  subject  of  possession  as  strongly  as 
the  defendants  were  entitled  to  demand  that  it  should  be.  There 
was  gross  error  and  impropriety  on  the  part  of  the  court  below, 
in  withdrawing  these  instructions  from  the  jury  after  the  argu- 
ment of  the  cause,  and  giving  in  lieu  thereof  instruction  marked 
6.  This  last  mentioned  instruction  is  contradictory  to  itself, 
to  authority  and  to  reason.  The  intimation  accompanying  it, 
(marked  instruction  No.  9,)  is  such  an  interference  with  the 
province  of  the  jury,  that  for  this  alone  the  judgment  of  the 
court  below  should  be  reversed.  In  aid  of  these  propositions 
the  following  authorities  are  cited:  Boyce  v.  Blake,  2  Dana, 
127;  Gates  v.  Loftus'  heirs,  4  Monr.  442 ;  Ellicott  v.  Pearl, 
10  Pet.  412,  442 ;  Lee  v.  McDaniel,  1  Marsh.  234  ;  Hopkins 
y.  Robinson^  3  Watts,  205 ;  Smith's  heirs  v.  Frost's  devisee, 
2  Dana,  148  ;  4  Bibb,  559  ;  Fox  v.  Hunter,  4  Bibb,  563  ;  Si- 
eaid  v.  Davis,  6  Pet.  124, 139.  The  case  of  Saxton  v.  Hunt, 
1  Spencer,  487,  will  be  found,  on  examination,  to  go  no  fur- 
ther  than  the  cases  in  2  Dana,  349,  and  4  Bibb,  559.  The 
case  in  1  Spencer  merely  decided  that  an  actual  possession 
can  be  admitted  only  by  an  adverse  actual  entry,  not  by  a 
constructive  entry.  No  lawyer  denies  this.  The  case  of  Far- 
rar  ▼.  Eastman,  10  Maine,  (1  Fairf.)  191,  165,  is  really  an 
authority  to  the  same  effect  as  those  cited  from  Kentucky.  It 
is  plain  that,  had  the  two  tracts  adjoined^  the  opinion  of  the 
eourt  would  have  been  different.  The  decision  turns  on  the 
fact  of  the  two  tracts  not  touching  each  other.  (See  also  2 
Maine,  275;  1  McLean,  214,  265;  3  id.  457.)  That  the 
statute  of  limitations  did  commence  running  before  the  survey 
in  1826,  see  Landes  y.  Perkins,  12  Mo.  138. 

OeytTy  Lord  and  Williams^  for  respondent.    Mr.  Lord,  in 
a  printed  brief,  made  the  following  points :  1.  Waddingham, 
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one  of  the  defendants ,  was  properly  admitted  to  testify  as  to 
his  possession  of  the  property  in  controversy.  2.  The  testi- 
mony offered  by  defendants  to  the  effect  **  that,  prior  to  the 
commencement  of  this  suit,  the  plaintiff,  and  others  in  privity 
with  him,  entered  into  the  possession  of  the  lot  in  the  common 
fields,  situate  north  of  Conde,"  &c.,  was  properly  excluded. 
Both  parties  claim  the  ^amt  lot,  and  both  claim  it  under  Yif- 
varenne.  3.  The  court  properly  excluded  the  paper  purporting 
to  be  the  deposition  of  Rene  Paul,  taken  before  two  justices  of 
the  peace,  in  a  case  wherein  Hempstead  was  plaintiff,  and 
Thomas,  defendant.  There  was  no  privity  between  the  parties 
to  that  suit  and  the  plaintiff.  The  testimony  purported  to  be 
taken  in  August,  1844,  and  was  not  filed  until  'April,  1845.  It 
could  not  have  been  read,  if  objected  to,  in  the  cause  in  which 
it  purported  to  be  taken.  4.  The  letter  of  Martin  Thomas, 
dated  April  2d,  1839,  to  the  school  commissioners,  was  wholly 
irrevelant.  6.  The  instructions  given  on  the  statute  of  limita- 
tions put  the  case  fairly  before  the  jury,  and  were  as  favorable 
towards  the  defendants  as  the  case  would  bear.  (See  1  Cow. 
286  ;  1  Root,  412  ;  6  Cow.  623,  725  ;  Adams  on  Eject.  484  ; 
12  N.  H.  9  ;  1  Dev.  &  Bat.  646  ;  1  Fairfield,  191 ;  6  Uar.  & 
J.  836  ;  1  Wash.  0.  0.  70,  80 ;  6  Ham.  87 ;  9  Johns.  806  ; 
10  Wend.  411 ;  2  A.  K.  Marsh.  454. )  6.  There  is  no  proof 
in  this  case  that  Lirette  was  the  last  person  in  possession  of 
the  lot  in  controversy  prior  to  December  20,  1808;  even  if 
Lirette  had  occupied  the  said  lot  after  his  conveyance  to  Vif- 
varenne,  his  occupation  would  have  enured  to  the  benefit  of  the 
latter.  Defendants'  instructions  Nos.  6  and  6  were,  there* 
fore,  properly  refused ;  so  also  those  marked  7  and  8.  7. 
Defendants'  instructions  9  and  20,  upon  the  effect  to  be  given 
to  the  inventory  given  in  the  evidence  by  defendants,  were  pro- 
perly refused.  8.  The  land  in  controversy  being  the  separate 
property  of  J.  B.  ViFavarenne,  did  not,  on  the  marriage  of  the 
said  Yifvarenne,  enter  into  a  community  established  between 
him  and  his  wife,  Genevieve.  It  remained  his  separate  prop- 
erty, and  at  his  death  parsed  to  his  heirs.     (Childress  v.  Gat* 
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ter,  16  Mo.  24  ;  1  White  Recop.  51,  68;  10  Mo.  818;  9 
Mart.  217 ;  Schmidt's  Civil  Law  of  Spain  and  Mexico,  18 ; 
4  La.  Ann.  250 ;  4  Mart.  N.  S.  212,  221  ;  2  La.  Ann. 
226 ;  5  Mart.  N.  S.  98 ;  19  Louis.  329 ;  17  Louis.  251 ;  3 
La.  Ann.  611 ;  5  Rob.  299;  6  Pothier,  59,  97,  122,  199, 
208-9.)  The  marriage  contract  did  not  make  it  community 
property.  9.  Upon  the  death  of  Francois  and  the  mother, 
Genevieye,  the  land  in  question  vested  absolutely  in  Louis 
Yifvarenne,  and  he  having  died  after  1807,  the  question  of 
descent  roust  be  determined  by  the  territorial  act  of  July  4, 
1807,  which  we  say  passed  the  land  to  his  aunts  upon  the  side 
of  his  father,  and  not  to  the  brothers  of  the  half-  blood  under 
whom  defendants  claim.  As  to  that  portion,  viz.,  one  half, 
which  came  to  Louis  directly  and  immediately  by  descent  or 
succession  from  his  father,  J.  B.  Yifvarenne,  there  can  be  no 
doubt  that  the  brothers  of  the  half-blood,  Charles  and  Tous- 
saint,  were  ^^  excluded  from  the  inheritance"  by  the  12th  sec* 
tion  of  the  act  of  1807,  as  not  being  **  of  the  blood**  of  said 
J.  B.  V.  (1  Terr.  Laws,  180,  131 ;  Childress  v.  Cutter,  16 
Mo.  44. )  As  to  that  portion  of  the  estate  which,  upon  the 
death  of  J*  B.  Yifvarenne,  passed  to  Francois,  and  finally  to 
Louis,  the  half-brothers  are  excluded  wholly  from  inheriting  it, 
not  being  **  of  the  blood**  oi  J.  B.  Yifvarenne  in  the  sense  of 
the  12th  section  of  the  act  of  1807. '  This  exclusion  of  those 
**  not  of  the  blood**  of  the  ancestor,  is  not  restricted  to  an  ex- 
clusion of  those  only  who  are  not  of  the  blood  of  the  immediate 
ancestor.  All  are  excluded  who  are  not  ^'  of  the  blood"  of  the 
ancestor  from  whom  the  estate  originally  came.  (4  Kent's 
Com.  404  n. ;  Lewis  v.  Gorman,  6  Barr,  164  ;  Maffit  v.  Clark, 
6  W.  &  S.  258 ;  Hart*s  Appeal,  8  Barr,  32 ;  Bevan  v.  Tay- 
lor,  7  S.  &  R.  897  ;  Hartman*s  Estate,  4  Rawle,  39  ;  6  Watts, 
118  ;  Brewster  v.  Benedict,  14  Ohio,  858 ;  Stewart's  lessee  v. 
Jones,  8  Gill  &  Jo.  1.) 

JV.  L.  fFUliams  referred  arguendo  to  the  following  t^uthor- 
ities  :  4  Whart.  259;  Paine,  457  ;  1  Spear,  22&;  7  Wheat. 
59  ;  Prest.  on  Abstr.  of  T.  383 ;  11  Pet.  41 ;  7  S.  &  R.  129 ; 
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4  Wash.  0.  C.  856 ;  9  Watts,  28  ;  10  id.  141 ;  8  id.  78  ;  8 
Whart.  538,  66 ;  3  S.  &  R.  291  ;  10  id.  303  ;  2  Johns.  280  ; 
1  Barr,  296  ;  9  Humph.  762-771 ;  1  Mass.  483 ;  4  id.  416  ; 
7  id.  381 ;  1  Calif.  581 ;  12  N.  H.  9. 

Leonard,  Jadge,  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  recover  possession  of  a  forty  arpent  lot  of 
ground,  now  in  the  city  of  St.  Louis,  originally  granted  to 
Lirette  in  1769,  and  sold  by  him  in  1774  to  John  B.  Vifva- 
renne.  The  title  of  both  parties  is  derived  from  Vifvarenne. 
The  plaintiff's  claim  from  the  last  surviving  child,  Louis  Vif- 
varenne, by  conveyances  from  the  descendants  of  his  two  sur- 
viving paternal  aunts,  his  next  of  kin  of  the  blood  of  his  father ; 
and  the  defendants  derive  their  title  from  three  half-brothers  of 
Louis  Vifvarenne,  children  of  the  mother,  by  Jacques  Mare- 
chal,  her  second  husband,  insisting  that  the  half-brothers  sac- 
ceeded  to  the  whole  lot  as  heirs  to  their  mother  and  half-brother, 
one  or  both,  to  the  exclusion  of  the  paternal  aunts. 

The  questions  discussed  involve  the  law  of  property  between 
husband  and  wife  as  it  stood  here  in  1777  when  the  marriage 
contract  between  J.  B.  Vifvarenne  and  wife  was  entered  into, 
the  Spanish  law  of  second  marriage,  the  law  of  successions 
down  to  the  American  law  of  descents  and  distributions,  intro- 
duced by  the  territorial  act  of  1807,  and  the  proper  construc- 
tion of  the  twelfth  section  of  that  act.  The  defendant  raised  other 
questions  in  reference  to  the  statute  of  limitations,  and  the 
presumption  of  title  proper  to  be  made  under  the  circumstances 
of  the  case. 

We  remark  that  the  case  involves  a  large  amount  of  prop- 
erty, and  that  the  questions  discussed  and  to  be  decided  depend 
upon  a  foreign  system  of  law  quite  different  from  that  to  which 
we  were  bred,  and  with  which,  of  course,  we  have  very  little 
familiarity.  These  questions,  too,  spring  out  of  the  transac- 
tions of  a  foreigi^  race  of  men,  the  French  inhabitants  of  this 
city,  whose  manners  and  customs  as  well  as  institutions,  both 
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legal  and  social,  were  very  different  from  our  own.  We  have 
therefore  approaohed  the  case  with  a  corresponding  distrust  in 
the  correetness  of  the  coDclosions  to  which  we  should  come. 
Bat  it  was  oar  duty  to  decide,  and  having  given  to  the  subject 
the  most  deliberate  and  attentive  consideration  that  we  are 
capable  of,  we  proceed  now  to  state,  as  briefly  as  possible,  our 
opinion,  without  however  claiming  for  its  correctness  that  def- 
erence and  respect  that  the  place  from  which  it  is  pronounced 
would  otherwise  entitle  it. 

The  marriage  contract  between  J.  B.  Yifvarenne  and  his 
wife,  Genevieve  Cardinal,  was  dated  5th  August,  1777,  Yif- 
varenne being  then  the  owner  of  the  lot  in  question.  The  hus- 
band died  in  1781  or  '82,  leaving  surviving  him  his  wife  and 
two  children  of  the  marriage,  Louis  and  Francis.  The  mother 
subsequently  married  J.  Marechal,  and  died  about  the  2d  of 
November,  1792,  leaving  surviving  her  three  children  of  this 
marriage.  The  children  of  the  first  marriage,  Louis  and  Fran- 
cis Yifvarenne,  died  many  years  ago,  without  any  descendants, 
leaving  surviving  them  their  three  half-brothers,  the  source  of 
the  defendant's  title,  and  two  paternal  aunts,  from  whom  the 
title  on  the  other  side  comes. 

1.  We  begin  with  an  inquiry  into  Madame  Cardinal's  title, 
alleged  to  have  been  required  by  force  of  the  marriage  con- 
tract, and  the  first  question  that  meets  us  at  the  very  threshold 
is,  what  law  prevailed  here  then?  the  customary  law  of  Paris, 
which  the  French  colonists  brought  with  them  to  Louisiana,  as 
their  right  under  their  king's  charter  ;  or  had  that  law  been  at 
that  time  superseded  by  the  law  of  the  new  sovereign? 

In  1816,  the  supreme  court  of  Louisiana  decided,  in  Beard  v. 
Poydras,  4  Mart.  367,  that  the  Spanish  law  was  introduced 
into  the  province  of  Louisiana  by  the  Spanish  authorities, 
shortly  after  O'Reilly's  proclamation  issued  in  1769,  upon 
taking  possession  of  the  country,  and  that  it  came,  if  not  by 
the  mere  legal  force  of  that  instrument,  at  least  by  the  practi- 
cal adoption  of  it  which  followed  immediately  upon  the  acces-* 
aion  of  the  Spanish  authorities  to  the  government  of  the  coun- 
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try.  Mr.  Jefferson  insisted,  in  the  celebrated  Battnre  case, 
(2  State  papers — public  lands  1,)  that  this  proclamation  only 
changed  the  civil  organization  and  the  form  of  judicial  pro- 
ceedings, and  that  the  French  law  siill  continued  in  force  in 
reference  to  the  civil  rights  of  the  inhabitants.  However,  that 
opinion  it  seems  has  not  prevailed,  the  opinion  of  the  supreme 
court  of  .Louisiana  having,  we  believe,  been  generally  recog- 
nized and  acted  upon,  not  only  in  that  state  but  here  also. 
Indeed,  in  the  present  case,  the  appeal  is  made  by  both  par* 
ties,  as  if  by  common  consent,  to  the  Spanish  law  of  successions 
and  of  second  marriages,  for  the  purpose  of  ascertaining  the 
rights  of  the  parties ;  and  some  of  these  rights  accrued  only  a 
few  years  after  the  date  of  the  contract. 

2.  We  assume  then  that  the  Spanish  law  was  prevailing  here 
as  early  as  1777,  and  that  law,  it  will  be  seen,  would  not  allow 
parties  to  introduce  by  contract  a  foreign  law  to  regulate 
affairs,  no  matter  how  unimportant ;  and  with  much  greater  rea- 
son would  they  be  prohibited  from  introducing  a  foreign  law  to 
regulate  the  property  relations  of  husband  and  wife,  a  matter 
everywhere,  under  every  system  of  law,  of  the  first  importance, 
and  never  left  unprovided  for. 

In  thePartidas,  (8  Tit.  14,  law  15,)  it  is  said:  "If  the 
laws  of  jurisprudence  of  another  country,  over  which  our  author* 
ity  does  not  extend,  should  be  appealed  to,  we  order  that  in 
our  dominions  they  shall  not  be  received  as  evidence,  except  in 
disputes  arising  between  individuals  of  such  foreign  country  or 
contracts  made  there.*'  In  Bourcier  v.  Lanux,  3  Mart.  581, 
the  question  was  as  to  the  validity  of  a  contested  sale  of  com- 
munity property,  and  as  the  sale  was  valid  by  the  French  law, 
and  the  parties,  by  their  marriage  contract,  which  was  madejn 
Louisiana  after  the  accession  of  the  Spanish  government,  had 
submitted  themselves  to  that  law,  it  became  necessary  to  decide 
the  very  question  now  before  us,  and  the  court  held  that  under 
the  Spanish  law,  then  in  force  in  Louisiana,  it  was  not  compe- 
'tent  for  parties,  by  special  agreement,  to  introduce  a  foreign 
law  for  the  regulation  of  the  conjugal  commanity,  and  there*^ 
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fore,  as  the  sale  lacked  the  Beeessary  Spanish  solemnities,  it 
was  void,  no  matter  how  it  might  be  under  the  French  law. 
Indeed,  this  is  a  principle  of  nniversal  jarisprndence,  and  almost 
of  necessity  adopted  and  acted  upon  in  every  civilized  comma  * 
nity.  Ko  one  can  fail  to  see  the  great  nncertaiuty  and  confu- 
sion that  wonld  prevail  where  snch  things  were  allowed  and 
generally  put  in  practice.  There  is  a  special  provision  in  the 
present  written  code  of  Louisiana,  allowing  parties,  about  to 
marry  there,  to  regulate  their  mutual  rights  of  property  accord- 
ing to  the  laws  of  any  other  State  of  this  Union  ;  and  no  one 
supposes  that  if  this  contract  were  to  be  executed  here  to-day 
between  competent  parties  that  it  would  confer  upon  either  the 
rights  of  property  that  would  exist  under  it  by  the  French  law» 
What  then,  in  1777,  was  the  Spanish  law  of  husband  and  wife, 
in  relation  to  the  property  of  each  other,  present  and  future  t 
What  changes  could  the  parties  make  in  it  by  express  agree- 
ment ?  And  what  changes  were  in  fact  made  in  the  present 
case  in  reference  to  this  property  by  the  contract  given  in  evi- 
dence ?  The  Roman  law  must  be  looked  to  as  the  original  of 
the  Spanish  law  upon  this  subject,  although,  of  course,  it  has 
been  greatly  changed  in  the  long  lapse  of  years,  both  by  usage 
and  by  the  written  laws  of  the  Spanish  sovereigns.  There, 
husband  and  wife,  were  considered  in  reference  to  each  other's 
property  as  distinct  persons — each  one  enjoying  and  exercising, 
in  his  own  name,  all  the  rights  of  ownership  over  what  belong- 
ed to  him.  The  marriage  union  itself  did  not  confer  upon 
either  party  the  property,  or  any  rights  in  the  property,  of  the 
other.  The  husband  was  bound  to  support  the  wife  during  the 
marriage  and  was  entitled  to  her  earnings,  and  on  his  death 
she  was  allowed  a  provision  out  of  his  succession,  not  exceed- 
ing a  certain  proportion,  for  her  support,  if  she  had  not  prop- 
erty enough  of  her  own  for  that  purpose.  Of  course  it  was 
competent,  where  a  marriage  took  place,  for  the  parties  and 
their  relations  and  friends  to  make  gifts  to  the  spouses  on  ac- 
count of  marriage,  and  these  were  governed  by  laws  peculiar 
to  such  transactions  ;  and  the  parties  themselves  were  vAso  at 
17 — YOL.  xxn. 
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libertj  to  make  any  mutual  agreement  with  one  another  in  ref- 
erence to  tbeir  property,  present  and  future,  and  for  its  ad- 
ministration during  the  marrisge,  and  distribution  when  the 
marriage  union  came  to  be  dissolved. 

There  does  not  seem  to  have  been  any  conjugal  communis 
of  goods  in  the  Roman  law,  and  the  institution  of  ganancial 
property,  or  the  community  of  gains,  found  in  the^  Spanish  law^ 
as  incident  to  the  relation  of  husband  and  wife,  is,  we  are  told, 
one  of  the  few  institutions  for  which  that  law  is  not  indebted  to 
Roman  jurisprudence,  although  even  this  is  said  not  to  be  sup- 
ported by  the  unanimous  assent  of  writers,  some  of  whom 
insist  that  among  the  ancient  Romans,  as  far  back  as  Romulus 
and  Numa,  all  property  acquired  during  the  marriage  was  ganan- 
cial or  common.  It  seems  also  to  have  been  even  of  modem 
growth  in  Spain,  for  we  are  told  that  no  mention  is  made  of 
it  in  the  Partidas.  Custom  gave  rise  to  it,  and  the  first  recog- 
nition of  it  by  the  ^'  lex  scrtpia^^^  is  said  to  be  the  notice  taken 
of  it  in  L.  17,  Tit.  2,  Lib.  4,  Del  Fuero  Juzgo.  (Institutes  of 
the  Civil  Law  of  Spain,  by  Aso  and  Manuel,  translated  by  Judge 
Johnson,  of  Trinidad,  and  found  in  White's  Compilation,  book 
1,  Tit.  7,  note  43. )  There  does  not  seem  to  be  any  controversy 
(or,  indeed,  ground  for  controversy)  as  to  the  character  of  the 
Spanish  customary  conjugal  community  in  relation  either  to 
the  property  that  goes  in  it,  the  manner  in  which  it  is  admin- 
istered during  the  marriage,  or  as  to  how  it  is  distributed  when 
the  marriage  is  dissolved.  We  will  refer,  however,  to  some  au- 
thorities in  reference  to  this  matter,  and  begin  with  the  expla- 
nation of  certain  terms  used  in  the  Spanish  law  at  the  time  of 
the  Partidas,  before  the  Spanish  customary  community  had 
been  established. 

Dowry,  or  dofe^  ^^  is  that  which  the  wife  gives  the  husband  on 
account  of  marriage,  and  is  a  sort  of  donation  made  with  a 
view  to  his  maintenance  and  to  the  support  of  the  marriage  ;'' 
and,  ^^  arras  J  is  that  which  the  husband  gives  the  woman  on 
account  of  marriage."  1  Partidas,  607  and  508.  '<  Although 
they  put  each  other  into  possession  (of  these  donations),  yet 
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the  husband  ought  to  remain  master  and  have  control  of  the 
whole,  and  receive  the  fruits  in  general,  as  well  of  that  which 
the  wife  has  giyen,  as  of  that  which  he  had  given  himself,  for 
the  maintenance  of  himself,  his  wife  and  family,  as  well  as 
for  the  proper  support  of  the  marriage.  '^  1  Partidas,  614. 
Paraphernalia  is  '*  all  the  estate  and  things,  whether  mova- 
ble or  immovable,  which  the  wife  retains  separately,  and  which 
are  not  comprehended  in  the  dowry.''  1  M.  &  C's.  Parti- 
das, 528. 

In  the  Institutes  of  the  Civil  Law  of  Spain,  before  referred 
to,  the  roles  of  this  customary  community  are  very  fully  ex- 
plained, and  we  make  several  short  extracts  from  book  1,  Tit. 
7,  chap.  5.  ^^  The  right  to  ganancias  is  founded  in  the  part- 
nership which  is  supposed  to  exist  between  the  husband  and 
wife,  because  she  bringing  her  fortune  (capiiales)  in  dote,  gift 
and  paraphernalia,  and  he  his  in  the  estate  and  property  which 
he  possesses,  it  is  directed  that  the  gains  which  result  from 
the  joint  employment  of  this  mass  of  property  or  capital  be 
equally  divided  between  both  parties.'' 

**  Ganancial  property  is  all  that  which  is  increased  or  multi- 
plied during  marriage.  By  multiplied  is  understood  all  that  is 
increased  by  onerous  cause  or  title,  and  not  that  which  is  ac- 
quired by  a  lucrative  one,  as  inheritance,  donation,  &c." 

From  all  which  it  is  inferred, 

^^  1st.  That  what  the  husband  or  wife  brings  into  the  marriage, 
his  or  her  own  peculiar  property,  or  acquire  during  it  by  lucrative 
cause  or  title,  does  not  come  into  partition. 

"  2d.  That  the  property  acquired  during  marriage,  by  pur- 
chase, sale,  or  other  onerous  cause  or  title,  does  come  into 
partition." 

From  the  first  principle  it  is  inferred,  1st,  ^^  that  dote,  arras, 
marriage  gift  and  paraphernalia,  are  not  ganancial  proper^, 
or  property  subject  to  partition  or  division." 

From  the  second  principle  it  is  deduced,  1st,  ^^  that  the 
fruits  produced  from  all  these  sums  (^capUcUes)  gained  and  im- 
proved during  the  marriage,  come  into  partition." 
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It  will  be  seen  by  reference  to  these  antborities,  tbat  this 
Spanish  commanitj  is  not  a  commnnitj  of  the  existing  prop- 
erty of  the  spouses y  bnt  a  community  of  gains,  acquisitions, 
profits,  made  during  the  marriage,  like  the  ordinary  community 
of  the  Roman  law,  and  the  modern  partnerships  of  the  com- 
mercial world — ^into  which  whatever  is  put  by  the  partners,  goes 
in  as  capital  and  is  refunded  before  the  profits  are  declared ; 
that  the  administration  of  its  affairs  is  given  to  the  husband  to 
the  exclusion  of  the  wife,  the  gains  io  be  applied  to  the  support 
of  the  family,  and  that  upon  its  dissolution  the  capital  put  in 
by  each  partner  is  restored,  and  the  residue  (the  gains),  after 
the  payment  of  the  debts,  equally  divided  between  them  ;  and 
such,  we  believe,  is  the  view  of  this  matter  always  heretofore 
taken  in  this  court. 

It  was  competent,  however,  for  the  parties  to  alter,  by  their 
agreement,  the  provisions  of  the  legal  community ;  they  were 
at  liberty  to  create  a  conventional  one,  different  from  that  or- 
dained by  the  law  ;  and  it  is  insisted  that  they  have  done  so, 
and  that  this  is  a  community  of  all  the  property  of  the  spouses 
present  and  to  come,  in  suchwise,  that  upon  its  dissolution  all 
belongs  to  them,  both  that  put  in  and  that  afterwards  acquired, 
like  the  ganancials  of  the  Spanish  community,  and  must  be 
divided  in  like  manner. 

3.  The  contract  is,  we  understand,  in  the  usual  form  of  a 
French  marriage  contract.  The  first  provision  declares  that 
the  future  spouses  shall  be  ^^  one  and  common  in  all  goods 
movable,  and  acquisitions  immovable,  according  to  the  ancient 
custom  established  in  the  colony,  to  which  the  said  parties  sub- 
mit themselves  by  reason  of  the  present  contract/'  And  this, 
we  are  told,  is  the  very  language  in  which  the  custom  of  Paris 
describes  the  community  of  goods  which  is  instituted  by  that 
law  upon  the  mere  fact  of  marriage.  A  subsequent  clause  in 
the  contract — the  clause  of  "  ameublissemenf^  as  it  is  called — 
provides,  that  ^^  the  future  spouses  take  each  other  with  the 
property  and  rights  to  them  now  belonging,  and  such  as  may 
happen  to  come  and  belong  to  them  hereafter,  whether  by  sac- 
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cession,  gift,  legacy  or  otherwise ;  which  property,  from  which 
side  soever  it  may  come,  shall  wholly  enter  into  the  community 
without  any  reserve ;"  and  this  we  are  told  has  the  effect,  by 
the  custom  of  Paris,  of  converting  the  lot  into  a  movable,  for 
the  purpose  of  the  contract,  and  carrying  it,  as  such,  into  the 
community,  with  all  the  incidents  annexed  by  the  ^^  custom" 
to  the  movables  of  the  parties. 

It  is  then  argued  that  the  French  conjugal  community  dif* 
f^rs  both  from  an  ordinary  partnership  and  the  Spanish  com- 
munity of  husband  and  wife,  in  the  distribution  that  is  to  be 
made  of  its  effects  upon  a  dissolution.     We  are  referred  to  the 
220th  article  of  the  custom  of  Paris,  for  the  rule  that  ^*  after 
the  death  of  one  of  said  parties,  the  property  of  the  community 
is  divided  in  such  manner  that  the  half  of  it  belongs  to  the  sur- 
vivor, and  the  other  half  to  the  heirs  of  the  deceased ;"  and 
are  told  that  Le  Brun,  a  French  writer,  after  examining,  on 
principles   of  natural  equity,  the  question  whether  property 
brought  into  the  community  of  husband  and  wife,  should  be 
taken  back  upon  its  dissolution,  and  stating  the  conflicting 
opinions  of  other  writers,  remarks  in  favor  of  the  negative 
opinion,  that  ^^  usage  has  confirmed  this  so  absolutely  for  our 
communities  between  spouses^  that  no  commentator  has  found 
any  difficulty  in  respect  to  it."    Now,  admitting  all  this  to  be 
true,  the  vice  of  the  argument  is,  that  it  assumes  either  that 
the  customary  law  of  Paris  was  the  law  here  when  the  contract 
was  made,  or,  if  not,  that  the  parties  introduced  it  by  their 
agreement.     It  may  be  conceded,  that  if  the  parties  had  ex- 
preBsly  provided  that  every  thing  that  entered  the  community 
should  be  divided  as  profits  equally  between  them,  th&t  provi- 
aion  would  have  been  effectual.    But  that  is  not  done  here. 
The  parties  have  not  provided  how  the  partition  shall  be  made 
by  any  words  expressive  of  that  intention  taken  by  themselveS| 
and  without  reference  to  some  custom  or  law  upon  the  subject* 
They  have  agreed  ^^  to  be  one  and  common  in  their  movables," 
and  that  ^^  their  immovables  shall  also  enter  into  the  commu- 
nity ;"  and  if  they  had  stopped  there,  these  clauses  must  have 
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been  construed  by  reference  to  some  custom  or  system  of  law,  or 
entirely  disregarded  as  too  indefinite  to  be  carried  into  execu- 
tion. This  is  the  case  with  all  contracts  e]q)ressed  in  general 
terms.  They  must  be  understood  and  interpreted  by  reference 
to  some  law,  or  altogether  fail  of  effect.  The  counsel  for  the 
defendants  were  fully  aware  of  this,  and  felt  that  they  most 
resort  to  some  system  of  law  in  order  to  ascertain  the  effect  of 
these  clauses.  The  contract  may  be  sufficiently  explicit  upon 
its  face,  without  reference  to  any  thing  external,  to  carry  the 
lot  into  the  community  ;  but  there  are  no  words  in  it  that  fix  the 
character  of  the  community,  in  reference  to  the  matter  now  in  . 
controversy — the  distribution  of  its  effects  when  it  comes  to  be 
dissolved.  Those,  too,  who  framed  this  formula  of  a  marriage 
contract,  were  aware  of  this,  and  therefore  made  the  parties  ex- 
pressly refer  to  the  law  or  custom  that  was  to  govern  their  com- 
munity. If  the  words  here  used  for  that  purpose  must  be  un- 
derstood as  referring  to  the  existing  law  of  the  province,  they 
are  lawful,  although  perhaps  superfluous,  and  will  be  effectual ; 
but  if  they  refer  to  the  custom  of  Paris,  it  is  nothing  other 
than  an  attempt  to  introduce  a  foreign  law  here  for  the  pur- 
poses of  this  contract,  and  can  not  prevail.  The  French  law  is 
a  sealed  book  to  us  in  reference  to  this  matter,  and  the  appeal 
to  it  is  made  in  vain. 

We  pursue  this  subject  no  further.  We  are  satisfied,  and 
the  result  is,  that  Madame  Cardinal  took  no  interest  in  the  lot 
under  the  marriage  contract  at  the  death  of  her  husband,  and 
this  is  the  conclusion  to  which  the  court  came  when  the  case 
was  last  here,  although  it  is  now  placed  on  somewhat  different 
grounds. 

We  do  not  stop  to  inquire  into  the  effect  of  the  special  dona- 
tion of  six  hundred  livres,  made  to  the  wife.  If  she  thereby 
became  a  creditor  of  the  husband,  even  with  a  security  upon  his 
estate,  and  this  right  passed  to  her  succession,  it  of  course  can 
only  be  exercised  in  a  suit  between  proper  parties,  and  not  in  a 
controversy  between  purchasers  of  a  lot  in  the  husband's  suo* 
cession,  claimed  on  one  side  from  the  husband,  and  upon  the 
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Other  side  from  tbe  wife.  If  the  wife's  succeesion  had  any 
aneh  demand,  it  is  enough  here  thtft  it  has  not  been  transfer- 
red to  these  defendants,  and  they  of  course  can  not  exercise 
rights  that  belong  to  others. 

4.  For  the  Spanish  law  of  snccession  we  mast  look  also  to 
the  Roman  law  upon  this  subject,  to  be  found  in  Justinian's 
celebrated  ll'Sth  novell,  which  has  become,  as  it  were,  the  law  of 
tbe  civHiaed  world,  on  account,  we  may  suppose,  of  its  ex- 
pressing the  general  sentiment  of  mankind  in  reference  to  the 
distribution  of  a  man's  property  after  his  death.  The  great 
difference  between  the  Roman  and  the  English  common  law  of 
descents  is,  that  the  former  looked  alone  to  the  intestate,  and 
called  his  kindred  to  hid  succession  according  to  their  proxim- 
ity of  relationship,  the  nearer  excluding  the  more  remote,  with- 
out  any  reference  to  the  source  from  which  the  property  was 
derived.  The  common  law,  proceeding  upon  feudal  reasons, 
after  the  descendants  of  the  last  owner  were  exhausted,  looked 
to  the  source  from  which  the  property  came,  and  by  its  sixth 
canon,  adopted,  as  Blackstone  tells  us,  as  a  rule  of  evidence  to 
carry  out  the  preceding  canon  in  favor  of  the  blood  of  the  first 
purchaser,  excluded  all  the  collateral  kindred  of  the  last  proprie- 
tor that  were  not  of  the  full  blood  of  the  intestate.  Again,  the 
Roman  law,  still  proceeding  upon  the  same  principle,  called  the 
diree  principal  lines  of  kindred  to  the  inheritance  in  the  ord^ 
of  natural  affection  :  first,  lineal  descendants,  then  lineal  ascen- 
dants, and  lastly,  collaterals  ;  while  the  common  law,  upon  tho 
same  feudal  reasons,  excluded  the  lineal  ascendants.  The  civil 
law,  therefore,  paid  no  regard  to  the  line  from  which  the  prop- 
erty came,  nor  to  quantity  of  blood,  except  in  the  case  of  bro- 
thers and  sisters  oF  the  whole  blood  and  their  descendants,  who 
took  before  and  to  the  exclusion  of  the  brothers  and  sisters  of 
the  half-blood. 

In  all  these  particulars  the  Spanish  law  appears  to  have  cor- 
responded substantially  with  the  Roman  law-— calling,  first, 
descendants,  then  ascendants,  and,  lastly,  collaterals;  making 
the  same  distinction  between  brothers  and  sisters  of  the  whole 
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and  the  half-blood,  and  paying  no  regard  to  the  line  from  which 
the  property  came,  except  in  the  single  instance  of  a  deceased 
brother,  leading  both  paternal  and  maternal  goods,  and  half- 
brothers  and  sisters  on  both  sides. 

Applying  these  rules  to  the  present  case,  if  Francis  Yifya- 
renne  died  under  the  Spanish  law,  leaving  no  descendants  but 
his  mother,  and  brothers  both  of  the  whole  and  of  the  half- blood, 
his  mother  succeeded  to  him  to  the  exclusion  of  all  the  bro* 
thers  ;  and  if  Louis  Yifvarenne  afterwards  died  under  the  same 
law  without  descendants,  or  ascendants,  leaving  brothers  of 
the  half-blood  only,  and  paternal  aunts,  the  brothers  of  the  half* 
blood  succeeded  to  the  exclusion  of  the  paternal  aunts.  la 
reference  to  the  order  in  which  the  three  lines  of  kindred  are 
called  to  the  succession,  it  is  to  be  observed,  that  the  Roman 
law  made  an  exception  in  favor  of  brothers  of  the  full  blood  of 
the  children,  whom  it  admitted  as  co-heirs  with  the  ascendants, 
a  privilege,  however,  not  extended  to  the  brothers  of  the  half- 
blood  .  But  it  is  assumed,  in  this  case,  that  the  Spanish  law  made 
no  such  distinction  in  favor  of  brothers  of  the  full  blood,  and 
however  this  may  be,  under  the  view  we  have  taken  of  the  case, 
the  result  here  would  be  the  same  under  either  rule. 

5.  It  was  the  Roman  law  of  second  marriages,  adopted  also 
into  the  Spanish  law,  that  a  forfeiture  was  thereby  incurred  to 
the  surviving  children  of  the  first  husband  of  all  the  property^ 
that  came  to  the  survivor  of  the  deceased  spouse.  The  forfeit- 
are  extended  to  all  that  came  either  immediately  or  through  an 
intestate  succession  to  a  deceased  child  of  that  marriage ;  it 
accrued  immediately  upon  the  second  marriage,  so  as  to  vest 
the  property  from  that  moment  in  the  children,  although  the 
woman  retained  the  usufruct  during  her  life ;  it  went  to  the 
children  of  the  deceased  parent  as  children,  and  not  to  them  as 
heirs  ;  and,  finally,  it  embraced  only  such  things  as  came  to  her 
by  a  lucrative  title,  and  does  not  extend  to  any  thing  that  she 
derived  from  husband  or  child  for  an  onerous  cause.  Under  the 
Spanish  law  this  forfeiture  was  incurred  by  the  wife  only  when 
she  was  left  a  widow  over  twenty-five,  the  age  of  Roman  ma- 
jority. 
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The  questions  discussed  i&  tbis  part  of  the  case  have  been 
aonfined  to  the  eharacter  of  Madame  GardinaPs  title  to  the  lot, 
supposing  she  had  acquured  an  interest  in  it,  under  the  marriage 
eontract,  and  to  the  character  of  Louis  Yifvarenne's  title  to  the 
part  that  his  brother  Francis  succeeded  to  from  the  father,  upon 
the  supposition  that  this  interest  descended  to  the  mother  and 
-was  afterwards  forfeited  by  a  second  marriage.  The  first  ques- 
tion is  already  disposed  of  by  our  opinion  in  reference  to  the 
effect  of  the  marriage  contract,  and  the  other  will  be  better  con* 
sidered  in  connexion  with  that  part  of  the  case  that  relates  to 
the  proper  construction  of  the  law  of  1807,  in  reference  to 
irhat  must  be  considered  a  title  *'  by  descent,  gift  or  devise,'' 
within  the  act.  We  may  remark  here,  however,  while  upon  the 
law  of  second  marriage,  that  it  sufBciently  appears  from  what 
kas  been  already  said,  that  it  is  not  a  title  by  immediate  descent 
from  the  father  to  Louis,  although  it  should  be  considered  as 
derived  remotely  from  the  father  through  the  brother  and 
mother.  (Domac's  Civil  Law,  part  2,  book  8,  tit.  4,  sees.  1 
and  2,  from  8431  to  3443.) 

6.  The  act  of  1807  was  the  first  American  law  of  descents 
introduced  here ;  it  superseded  the  Spanish  law  of  succession, 
and  was  a  complete  scheme,  which  provided  for  the  whole  sub- 
ject and  left  nothing  to  be  supplied  by  any  other  code.  It  was 
the  work  of  men  familiar  with  the  common  law  and  strangers  to 
the  Roman  law,  and  was  no  doubt  adopted  by  otir  territorial 
lawgivers  from  the  written  laws  of  the  older  states  of  the  Union, 
and  not  constructed  here  with  any  special  reference  to  the  ex- 
isting law  of  this  country. 

The  words  of  the  12th  section  are  :  ^^  There  shall  be  no  dis- 
tinction in  the  distribution  of  any  intestate's  estate  between 
kindred  of  the  whole  or  half-blood,  unless  when  the  inheritance 
came  to  the  said  person  so  seized  by  descent,  devise  or  gift,  o£ 
some  one  of  his  or  her  ancestors,  in  which  ease  all  those  who 
are  not  of  the  blood  of  such  ancestors  shall  be  excluded  from 
the  inheritance." 

The  previous  sections  provide  for  descendants — for  father 
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»nd  mother,  brothers  and  sisterg,  and  husband  iind  wife.  The 
18th  section  contains  a  general  provision  for  all  posthnmons  chil- 
dren ;  and  then  follows  the  14th  section,  calling  to  the  inherit* 
ance  when  there  is  neither  widow  nor  lineal  descendants,  nor 
father  or  mother,  nor  brother  sor  sisters,  or  their  descendants, 
the  next  of  kin  in  eqnal  degree.  And  the  defendants  insist  that 
the  effect  of  the  12th  section  is  merely  to  postpone  the  brothers  of 
the  half-blood  to  those  of  the  fall  blood,  and  not  to  exclude  them 
entirely  in  favor  of  more  remote  kindred ;  that  the  provision  is 
confined  in  its  operation  to  the  preceding  parts  of  the  act,  so  as 
only  to  effect  a  repeal  of  the  Spanish  preference  given  to  full 
brothers  over  half-brothers,  and  to  exclude  the  common  law 
rule  of  exclusion  from  being  applied  to  them,  and  that  it  does 
not  extend  over  the  whole  statute,  providing  in  the  specified 
cases  new  stocks  of  descent,  whose  blood  is  to  inherit  when  the 
lineal  descendant  of  the  last  owner  are  exhausted. 

The  section  embraces  two  distinct  provisions :  1.  That  in 
the  matter  of  descents  there  shall  be  no  distinction  between  the 
full  and  the  half-blood,  except  in  the  cases  there  specified  ;  and 
2.  That  in  those  cases,  that  is,  when  the  estate  comes  to  tiie 
intestate  by  ^^  descent,  devise  or  gift  of  some  one  of  his 
ancestors,  all  who  are  not  of  the  blood  of  such  ancestor 
shall  be  excluded."  The  first  provision  is  sufficiently  expli* 
eit,  and  was  probably  quite  superfluous ;  the  statute,  having 
provided  a  complete  scheme  of  descents  and  directed  whnt  kin- 
dred should  inherit,  without  making  any  distinction  on. the 
score  of  quantity  of  blood  or  double  relationship ;  none  of 
course  existed ;  all  are  brothers  and  sisters,  whether  they  be 
of  the  whole  or  of  the  half-blood,  and  the  proximity  of  rela- 
tionship is  the  same,  whether  the  parties  derive  their  blood 
from  the  same  single  ancestor,  or  from  the  same  pair  of  ances* 
tors.  The  effect  of  the  clause  no  doubt  would  be,  if  necessary, 
to  exclude  from  this  law  of  descents  not  only  the  Spanish  rule 
of  preference  between  brothers  of  the  full  and  of  the  half-blood, 
but  also  the  common  law  rule  of  entire  exclusion.  It  was, 
however,  quite  unnecessary  for  either  purpose,  although  it  was 
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no  donbt  aimed,  in  the  state  where  the  statute  was  originally 
constructed,  at  the  common  law  rule  of  exclusion,  and  inserted 
only  out  of  the  abundance  of  caution. 

The  other  provision  of  the  section  is  effective  in  the  construc- 
tion of  the  statute.  When  the  estate  comes  by  descent,  devise 
or  gift,  from  an  ancestor,  none  shall  inherit  who  are  not  of  the 
blood  of  that  ancestor.  This  is  not  the  Roman  or  Spanish 
law  of  preference  between  brothers  of  the  whole  and  of  the  half 
blood,  nor  the  common  law  rule  of  exclusion,  but  a  new  canon 
prescribed  by  the  law  given  for  this  new  scheme  of  descents. 
It  is  a  general  provision,  extending  over  the  whole  statute,  and 
regulating  all  the  cases  that  may  arise,  to  which  it  is  applica- 
ble. What  reason  is  there  for  limiting  it  to  the  first  degree  of 
collateral  kindred  ?  Such  a  construction  is  not  warranted  by 
the  words  used  nor  by  the  context ;  and  it  would  impute  to 
the  law- giver  the  folly  of  merely  repeating  what  had  already 
bees  declared  in  the  preceding  part  of  the  section,  and  result 
in  rendering  the  whole  section  without  any  real  effect  in  the 
operation  of  the  statute.  There  can  not,  we  think,  be  any 
doubt  in  the  matter.  Wherever  the  case  that  is  provided  for 
occurs,  none  can  inherit  who  are  not  **  of  the  blood"  of  the 
ancestor  ;  and  the  words,  **  of  the  blood,"  exclude  those  only 
who  have  noniB  of  the  blood,  without  reference  to  proportion  or 
quantity.  Those,  however,  such  as  have  none  of  the  blood  are 
entirely  excluded ;  and  then  those  **  of  the  blood"  who  stand 
next  in  degree  of  proximity,  are,  in  reference  to  this  inherit- 
anoe,  the  next  of  kin,  and  take  as  such.  If,  therefore,  the  lot 
came  to  Louis  Vifvarenne  by  descent,  devise  or  gift  of  his 
father,  his  half  blood  brothers  ate  entirely  excluded,  and  his 
paternal  aunts  are  his  next  of  kin,  and  inherit,  if  he  died  after 
Ae  law  took  effect. 

Other  questions,  however,  still  remain.  Does  the  expres- 
sion, ^^eome  to  (him)  by  descent,  devise  or  gift  of  someone 
of  his  ancestors,"  limit  the  acquisition  to  a  proximate  and  im- 
mediate descent,  devise  or  gift  from  such  ancest  r  directly  to 
tike  intestate?  Or  does  it  include  a  descent,  devise  or  gift,  which 
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can  be  deduced  mediately  from  any  aDcestor«  tio  matter  how 
remote,  who  was  the  first  purchaser  to  the  Id  testate?  The  de- 
fendants insist,  that  it  looks  only  to  the  immediate  descent ;  and 
the  plaintiiTs,  that  it  has  reference  to  the  origin  of  the  title  in 
the  first  purchaser,  and  only  requires  that  the  heir  should  bo 
of  the  blood  of  that  purchaser.  As  to  the  half  of  the  lot  that 
Louis  Yif varenne  took  by  descent  immediately  from  his  father, 
there  is  no  difficulty.  The  father  was  not  only  the  first  par- 
chaser,  but  the  ancestor  from  whom  it  came  by  immediate  de- 
scent, and  the  half-brothers  not  being  of  the  blood  of  the  fa- 
thers, the  paternal  aunts  inherit  as  next  of  kin,  as  to  this  half. 
But  the  question  is  important  as  it  regards  the  other  half  that 
descended  to  Fran9oi8,  and  thence  to  his  mother,  and  was  af- 
terwards either  forfeited  by  her  to  Louis  Vifvarenne,  on  her 
second  marriage,  or  passed  on  her  death  to  all  her  children  of 
both  marriages,  each  taking  one-fourth. 

This  question  was  in  the  Supreme  Court  of  the  United  States, 
in  the  case  of  Gardner  v.  Collins,  (2  Pet.  58,)  upon  a  clause 
in  the  Rhode  Island  statute  of  descents,  very  similar  in  ita 
language  to  our  statute.  The  case  was  ably  and  fully  argued, 
and  the  opinion  of  the  court  delivered  by  Judge  i^tory.  Ho'* 
states  the  question  in  the  case  to  be,  1st,  whether  the  words 
**  of  the  blood,'^  include  the  half  or  exclusively  apply  to  whole 
blood  ;"  and,  2d,  whether  the  words  of  the  statute,  ^^  come 
by  descent,  gift  or  devise  from  the  parent  or  other  kindred 
of  the  intestate,"  mean  an  immediate  descent,  &c.,  or  include 
a  descent,  &;c.,  which  can  be  deduced  from  or  through  any  an- 
oestor  who  was  the  first  purchaser  to  the  intestate ;  and  the 
opinion  of  the  court  was,  "  that  the  words  '  of  the  blood'  cona- 
prehcnded  all  persons  of  the  blood,  whether  of  the  ^hole  or 
the  half-blood  ;  and  that  the  words,  ^  come  by  descent,  gift  or 
devise  from  the  parent  or  other  kindred,'  &c.,  mean  imme- 
diaie  descent,  gift  or  devise,  and  make  the  immediate  ances* 
tor,  donor  or  devisor  the  sole  stock  of  the  descent." 

He  remarks,  ^'  It  is  true  that  in  a  sense  an  estate  may  be 
said  to  come  by  descent  from  a  remote  ancestor  to  a  person 
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upon  whom  it  has  devolved  through  many  intermediate  descents. 
Bat  this,  if  not  loose  language,  is  not  that  sense  that  is  ordi- 
narily annexed  to  the  term.  When  an  estate  is  said  to  have 
descended  From  A.  to  B.,  the  natural  and  obvious  meaning  of 
die  words  are,  that  it  is  an  immediate  descent  from  A.  to  B.'' 

And  again:  "The  cases  cited  at  the  bar  do,  however,  de- 
monstrate that  in  those  states  where  similar  language  is  used 
in  their  statutes  of  descents,  the  expression  has  been  uniformly 
construed  to  mean  immediate  descents,  gifts  or  devises,  unless 
that  construction  has  been  overruled  by  the  context.'* 

We  are  entirely  satisfied  with  the  reasoning  by  which  the 
court  reached  its  conclusions  ;  and  there  is  nothing  in  the  words 
or  context  of  our  statute  to  induce  us  to  put  a  different  con- 
struction upon  them,  or  to  depart  from  what  seems  to  be  the 
usual  interpretation  put  upon  similar  language  in  the  statute  of 
other  states.  We  are  accordingly  of  opinion,  that  the  person 
referred  to  in  the  act  as  the  new  fountain  of  inheritable  blood, 
is  the  ancestor  from  whom  the  property  came  to  the  intestate 
by  immediate  descent,  gift  or  devise. 

If,  then,  Louis  Vifvarenne  inherited  from  his  brother  or  mo* 
ther  the  half  of  the  lot  that  first  descended  to  Francois,  they, 
both  mother  and  brother,  constitute  new  stocks  of  descent  in 
relation  to  this  property,  and  the  half-brothers  being  of  the 
blood  of  both,  are  not  excluded  from  this  inheritance.  But  if 
he  acquired  it  by  the  forfeiture  incurred  by  thfe  second  mar- 
riage, the  plaintiffs  insist  that  this  is  a  title  by  gift  from  the 
father  within  the  meaning  of  the  act.  We  have  construed  the 
statute  with  reference  to  the  law  that  prevailed  here  at  the  time 
it  was  passed,  and  looking  only  at  substance,  without  any  re- 
gard to  form,  have  treated  a  Spanish  title  by  succession  from 
an  intestate  as  a  title  by  descent,  within  the  meaning  of  the 
law;  and  if  we  could  consider  this  title  as  substantially  an 
immediate  gift  from  the  father  to  his  son  Louis,  it  would  be 
suflScient  to  constitute  him  a  new  stock  of  descent  as  to  this 
part  of  the  lot  also.  It  is  true,  the  father  was  the  original 
owner  of  the  property,  and  it  is  from  him  that  this  title  may  be 
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said  to  h&ve  been  ultimately  derived,  and  that,  too,  without  any 
value  paid  or  received.  Yet  it  was  Fran9oi8  and  not  Louis 
that  was  immediately  indebted  to  the  father's  bounty  for  this 
part  of  the  lot.  He  permitted  it  to  descend  to  his  mother,  and 
the  title  of  Louis  Yifvarenne  accrues  through  a  forfeiture  im- 
posed upon  the  mother  by  law.  It  is  to  the  law  then  that  Louis 
may  be  said  to  be  indebted  for  the  property.  It  is  given  to  him, 
it  is  true,  as  the  surviving  child  of  the  first  marriage,  because 
it  came  to  the  mother  from  the  father  through  a  child  of  the  same 
marriage,  and  the  law  directed  that  the  forfeiture  it  imposed 
as  a  penalty  upon  the  second  marriage,  should  accrue  to  the 
surviving  children  of  the  deceased  husband.  This  forfeiture, 
however,  is  not  a  condition  to  which  the  father  originally  sub- 
jected the  property,  so  that  those  who  take  under  it  may  be 
considered  as  substituted  by  the  terms  of  the  original  transac- 
tion as  objects  of  the  donor's  bounty,  in  the  place  of  the  first 
donee,  but  is  a  penalty  existing  under  the  law,  and  therefore 
subject  to  be  changed  or  established  by  law  at  any  time  before 
rights  actually  attach  by  reason  of  a  forfeiture.  We  conclude, 
therefore,  that  if  the  mother  forfeited  to  Louis  Yifvarenne  what 
she  inherited  from  Fran9ois,  this  was  not  a  title  in  Louis  by  the 
gift  of  the  father,  and  therefore,  as  to  this  interest,  the  broth- 
ers of  the  half-blood,  who  are  his  next  of  kin,  succeed  to  the 
exclusion  of  the  paternal  aunts. 

We  do  not  think  the  circumstances  of  this  case  were  such  as 
to  entitle  the  defendants  to  the  instruction  they  asked  as  to  the 
presumption  of  title. 

7.  In  reference  to  the  statute  of  limitations,  we  only  re- 
mark, at  present,  that,  although  the  possession  of  part  of  a 
connected  whole  may  be  and  is  for  many  purposes  considered 
the  possession  of  every  part  of  it,  yet  we  are  not  prepared  to 
concede  that  these  contiguous  lots  could,  under  the  circumstan- 
ces, so  far  as  as  they  have  been  disclosed,  be  considered  a  sin- 
gle tract,  to  which  this  rule  would  be  applicable  for  the  purpo- 
ses of  the  statute  of  limitations ;  and,  therefore,  if  Mullanphy 
built  upon  one  of  the  lots  and  extended  the  enclosure  about  the 
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house  over  upon  this  lot,  accidentally,  through  mistake  or  igno- 
rance of  the  boundaries,  and  without  any  design  of  takiug  pos- 
session of  it,  this  is  not  a  possession  within  the  meaning  of  the 
statute  of  limitations;  although  the  actual  detention,  ^^ pedis 
possessioj^^  exists,  there  is  wanting  the  intention  on  the  part 
of  the  possessor,  which  is  necessary  to  constitute  a  civil  pos- 
session. 

8.  We  remark,  further,  that  we  are  by  no  means  ready  to 
yield  to  the  doctrine  that  one  who  has  taken  possession  of  a 
small  proportion  of  a  large  lot  of  ground  of  the  character  and 
situation  of  the  present  one,  under  a  deed,  not  of  the  lot, 
but  merely  of  whatever  interest  the  grantor  may  be  found  to 
have  in  it,  has,  without  any  th^ng  more,  a  possession  extend- 
ing over  the  whole  lot,  within  the  meaning  of  our  law  of  limi- 
tations. 

The  result  of  this  opinion  is,  that  the  judgment  must  be  re- 
versed, and  the  cause  remanded,  to  be  retried  in  conformity 
with  it ;  and  the  other  judges  concurring,  it  is  so  ordered. 

Scott,  Judge.  Whether  this  case  is  to  be  regarded  as  sub- 
ject to  the  Spanish  law,  or  to  be  governed  by  the  custom  of 
Paris,  will  not  materially  vary  its  result.  Whether  the  prop- 
erty, if  ameubled,  would,  after  the  dissolution  of  the  commu- 
nity, be  governed  by  the  Spanish  law  or  the  custom  of  Paris, 
is  a  question  which  was  not  %rgued,  nor,  from  ^he  turn  the  case 
lias  taken,  is  there  any  necessity  for  my  opinion  in  relation  to 
it.  It  seems  that,  by  the  custom  of  Paris,  property  ameubled 
ffas  subject  to  the  law  of  second  marriages.  Ferriere,  in  his 
introduction  to  the  practice,  says,  ^^  Pameublissement  est  sujet 
a  Pedit  des  secondes  noces."  Whilst  concurring  in  the  opin- 
ion, in  other  respects,  I  do  not  wish  to  be  understood  as  giving 
my  views  whether  this  contract  was  to  be  governed  by  the  Span- 
ish law  or  by  the  custom  of  Paris. 
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A  motion  for  a  reheariDg,  in  this  oase,  was  made  by  plain* 
tiff's  coansel  and  overrnled. 

Reasons  for  a  rehearing  presented  by  JR.  M.  Field* 

The  sum  of  the  decision  is  understood  to  be  that  as  early  as 
1777,  the  date  of  the  marriage  contract  in  question,  the  body 
of  the  Spanish  law  had  been  introduced  into  the  district  of  Illi- 
nois, of  which  St.  Louis  was  then  a  part ;  and  that  the  con- 
tract appeals  to  a  foreign  law  as  the  rule  to  regulate  the  rights 
of  the  parties,  contrary  to  the  express  prohibitions  of  the  Span- 
ish law,  and  is  therefore  inoperatiye. 

As  the  points  decided  were  not  discussed,  nor  even  suggested 
at  the  bar,  and  as  they  seriously  affect  the  rights  of  the  parties 
to  this  suit,  and  may  become  the  means  of  disturbing  a  great 
many  titles,  it  is  deemed  not  improper  for  counsel  to  present 
the  grounds  of  the  motion  for  a  rehearing  somewhat  more  fully 
than  is  usual  in  ordinary  cases. 

I.  It  becomes  important,  according  to  the  opinion  of  the 
court,  to  ascertain  when  the  Spanish  law  was  introduced  among 
the  French  inhabitants  of  the  Illinois,  so  as  to  abrogate  and 
render  null  their  established  forms  of  contracts.  If  we  are 
able  to  say  when  this  was  done,  we  ought  to  be  prepared  to 
show  how  it  was  done.  It  might  be  expected  that  in  a  case  of 
a  cession  by  one  friendly  power  to  another,  a  change  in  the 
whole  body  of  the  laws  of  the  ceded  country  would  be  preceded 
by  some  public  act  of  state  promulgated  to  the  people.  But  it 
is  admitted  on  all  hands  that  there  was  no  such  act  on  the  part 
of  the  Spanish  authorities  that  by  its  own  force  worked  this 
change  of  law,  in  any  part  of  Louisiana.  The  proclamation 
of  O'Reilly  of  25th  November,  1769,  did  not  profess  to  super- 
sede the  whole  existing  body  of  the  French  law.  It  abolished 
the  old  municipal  government  and  erected  another  in  its  stead. 
The  articles  annexed  to  the  proclamation  are  confined  to  mat- 
ters of  municipal  and  police  regulation.  The  instructions  pre- 
pared by  Urristia  and  Rey,  and  published  along  with  the  pro- 
clamation, comprise  only  six  sections,  five  of  which  relate  only 
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to  proeeediDgs  in  courts  of  justice  and  to  punishments  for 
crimes ;  one  briefly  explains  the  forms  of  testaments  and  the 
rales  of  succession.  Not  a  word  on  the  subject  of  private  con- 
tracts appears  in  these  instructions.  They  wens  prepared  for 
the  purpose  of  communicating  elementary  instruction  on  certain 
heads  of  the  Spanish  law,  in  order  to  pave  the  way  for  the  in- 
troduction at  some  future  day  of  the  whole  body  of  Spanish 
jurisprudence.  The  proclamation  and  instructions  may  be 
found  at  large  in  American  State  Papers,  vol.  1,  miscellane- 
008,  p.  868,  ei  seq. 

As  this  proclamation  plainly  did  not  by  its  terms  abrogate 
the  great  body  of  the  French  laws,  it  became  a  question  in  what 
manner  the  Spanish  law  came  to  be,  as  in  fact  it  did  become, 
the  controlling  rule  in  Lower  Louisiana.  The  prevailing  opin- 
ion seems  to  be  that  the  use  of  Spanish  forms  in  legal  pro- 
ceedings that  followed  the  proclamation,  led  to  the  introduction 
of  the  whole  Spanish  law ; — ^in  other  words,  the  proclamation 
led  to  the  use,  and  the  use,  in  the  course  of  time,  introduced 
the  Spanish  law,  to  the  entire  exclusion  of  the  former  system. 
This  is  the  account  of  the  matter  given  by  Judge  Martin,  in  his 
history  of  Louisiana,  lie  says  that  by  usage' the  Spanish  law 
gradually  and  imperceptibly  supplanted  the  French,  so  that  the 
precise  time  when  the  transition  from  the  one  system  to  the 
other  became  complete,  can  not  be  fixed.     (2  Martin,  8-14.) 

The  Supreme  Court  of  Louisiana  reasoned  upon  the  subjed 
in  the  same  way,  in  the  case  of  Beard  v.  Poydras.  It  held  that 
ihe  Spanish  law  came  into  Lower  Louisiana  by  usage  consequent 
upon  O'Reilly's  proclamation.  The  case  involved  the  mere 
question  of  the  slaius  of  a  person  depending  on  facts  that  oc- 
cnrred  subsequently  to  1785.  The  case  is  undoubtedly  of  au- 
thority to  show  that  the  Spanish  law  was  in  force  in  Lower 
liouisiana  at  that  date;  but  it  falls  far  short  of  deciding  that 
she  same  law  had  been  introduced  into  the  district  of  Illinois 
e^ht  years  before. 

On  the  part  of  the  defendants  it  is  insisted  that  O'Reilly's ' 
proclamation  did  not  extend  to  the  discrlot  of  Illinois,  anii  that; 
18 — ^VOL.  xxn. 
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80  far  from  there  being  any  adoption  of  the  Spanish  law  in  this 
district  in  the  matter  of  contracts,  the  usage,  up  to  the  date  of 
the  contract  now  in  question,  was  all  the  other  waj. 

The  country  of  the  Illinois,  embracing  the  territory  on  both 
•ides  of  the  Mississippi  river,  north  of  the  mouth  of  the  Ohio, 
was  originally  settled  by  the  Canadian  French.  Easkaskia  is 
said  to  hare  been  founded  in  1682  by  LaSalle,  on  his  return 
from  the  discovery  of  the  mouth  of  the  Mississippi.  This  fact 
has  been  questioned ;  but  it  is  unquestionably  true  that  this  set- 
tlement and  several  others  in  the  Illinois  existed  in  a  flourishing 
condition  full  twenty  years  before  the  foundations  of  Kew  Or* 
leans  were  laid.  During  the  course  of  the  French  and  Spanish 
dominations,  this  country  was  under  a  government  distinct  and 
separate  from  that  of  Lower  Louisiana.  Its  government  was 
indeed  subordinate  to  the  latter,  just  as  the  latter  was  subordi- 
nate under  the  French  to  the  government  oE  New  France,  and^ 
under  the  Spaniards,  to  the  captain  general  of  Cuba.  On  the 
dissolution  of  the  French  company  of  the  west  in  1732,  the 
king  appointed  Perier  governor  of  Louisiana  and  D'Artaguette 
lieutenant  for  Illinois.  The  latter  was  succeeded  by  La  Buis- 
sioniere,  and  he  in  his  turn  in  1751  by  the  Chevalier  Maciurty. 
The  last  remained  in  command  until  the  cession  of  the  pro- 
yince.  (1  Monette,  p.  276,  296.)  All  these  lieutenants  held 
commissions  directly  from  the  king.  Immediately  after  the 
surrender  of  the  eastern  part  of  the  Illinois  to  the  British,  in 
1765,  captain  St.  Ange,  a  subaltern  of  Macarty,  acting  as  it 
may  be  presumed  under  the  orders  of  his  superior,  came  over 
the  river  and  took  command  of  the  post  at  St.  Louis.  He  re- 
mained in  command  until  the  advent  of  the  Spanish  governor, 
in  1770  ;  and  although  his  grants  out  of  the  royal  domain  have 
been  decided  to  be  inoperative,  his  general  administration  as 
civil  commandant  is  believed  to  have  been  strictly  legal. 

When  Spain  took  possession  of  the  province  in  1769,  Pier- 
nas  was  appointed  lieutenant  governor  of  the  Illinois  district. 
From  this  time  forward  there  is  an  unbroken  series  of  lieu- 
tenant governors  for  the  Illinois  district,  holding  their  commis- 
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sions  directly  from  the  orown.  Their  style  of  office,  up  to 
1798,  was  *'  Lieutenant  Ooverntur  des  etabiisseTnens  de9 
Illinois. ^^  In  the  last  named  year  this  style  was  changed  to 
^^  Lieutenant  Ooverneur  de  la  Haute  LouiaianeJ^^  The  gen- 
eral powers  of  these  officers  in  the  administration  of  the  pablio 
affairs  of  their  district  was  as  great  as  those  of  the  governor 
general,  sabject,  however,  to  revision  by  appeal  to  the  lattw 
officer.     (Stoddard's  Louisiana,  p.  250,  275.) 

The  proclamation  of  O'Reilly  makes  no  mention  of  the  Illi- 
nois district.  The  motive  for  the  changes  effected  by  the  pro- 
damation  are  declared  in  the  preamble  to  be  the  forcible  resis- 
tance opposed  to  Spanish  authority  the  year  before  by  the 
people  of  New  Orleans  and  its  vicinity.  No  such  opposition 
was  offered  by  the  people  of  the  Illinois.  Rions,  with  a  party 
of  soldiers,  came  to  St.  Louis  as  early  as  1768,  and  took  pos- 
session for  the  Spanish  crown,  without  the  slightest  resistance 
on  the  part  of  the  inhabitants.  He  remained  hero  a  year  and 
was  hospitably  entertained.  (See  Primm's  Addreea  at  St. 
Loais  celebration  in  1844. ) 

Soon  after  the  date  of  the  proclamation,  O'Reilly  addressed 
to  the  commandant  at  St.  Louis  long  instructions  touching  the 
government  of  Illinois.  An  imperfect^  abstract  of  this  docu- 
ment is  given  in  Oayarre's  history  of  Louisiana,  under  Spain, 
p.  23.  No  allusion  is  made  to  the  proclamation,  nor  to  any 
actual  or  proposed  change  in  the  laws  of  the  district.  It  is 
certainly  extraordinary  that  so  important  a  matter  as  the  total 
subversion  of  the  whole  body  of  the  laws  under  which  the  peo- 
ple of  Illinois  were  living,  should  have  been  passed  ovor  in 
silence  in  this  communication  of  O'Reilly. 

In  February,  1770,  O'Reilly  published  his  regulations  in 
respect  to  grants  of  land.  They  will  be  found  at  large  in 
American  State  Paper?,  vol.  1,  miscellaneous,  p.  876.  In 
terms,  they  extend  throughout  the  province.  But  Stoddard 
expressed  the  opinion  that  they  had  no  force  in  Illinois,  partly 
because  Illinois  is  not  named  in  the  regulations,  and  partly  for 
the  reason  that  the  lieutenant  governors,  who  must  have  known 
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tiie  extent  of  their  own  powers,  practically  ditregarded  tliem,  of 
which  he  cites  seyeral  iDStanoee.     (Stoddard,  278. ) 

On  the  8d  of  November,  1770,  juit  five  days  after  O'Beilly 
left  New  Orleans  to  retom  to  Spain,  Unsaga,  the  goremor 
general  of  Loaisiana,  issued  his  own  proclamation  reciting  that 
frauds  had  been  practiced  in  the  sales  of  negroes,  immovablea 
and  real  estates,  and  therefore  ordering  and  decreeing  that 
**  no  person  shall  henceforth  sell  any  negroes,  plantations, 
bonses,  or  any  kind  of  sea-craft,  except  by  a  deed  executed 
before  a  notary  public,  to  which  shall  be  annexed  the  certificate 
of  the  registrar  of  mortgsges ;  that  all  other  acts  made  under 
any  form  shall  be  null  and  void,''  &;c.  This  prodamation  was 
to  be  promulgated  with  beat  of  drum,  and  a  copy  sent  to  aU  the 
posts.  The  proclamation  will  be  found  entire  in  the  appendix 
to  Gayarre's  history,  p.  681.  This  proclamation  certainly  was 
nerer  in  force  in  Illinois,  as  has  been  decided  repeatedly  by 
this  court  and  the  Supreme  Court  of  the  United  States.  If  thMi 
court  will  recur  to  page  69  of  the  printed  record,  it  will  see  that 
the  plaintiff's  principal  title  paper  of  1774  was  not  executed 
according  to  the  forms  prescribed  by  Unzaga,  and,  according  to 
the  terms  of  the  proclamation,  it  was  of  no  effect.  But  this 
proclamation  is  not  cited  for  the  purpose  of  proving  the  invali- 
dity of  that  title  paper.  It  is  brought  to  the  notice  of  the  court 
to  illustrate  the  great  powers  claimed  and  exercised  by  the 
Spanish  governors,  and  to  show  that  proclamations  issuing 
from  the  officers  of  Lower  Louisiana  were  not  regarded  as  ex- 
tending to  Illinois. 

The  practice  and  usage  at  St.  Louis,  subsequent  to  O'Reil- 
ly's proclamation,  appear  in  the  arrives  in  which  many  of  the 
marriage  contracts  were  deposited.  An  abstract  of  all  the  con- 
tracts there  preserved  has  been  prepared  and  is  now  submitted 
to  the  court.  This  abstract  shows  that  from  the  accession  of 
Piemas,  up  to  the  date  of  the  contract  in  dispute,  nineteen 
marriage  contracts  were  entered  into  before  Piernas  and  Oruxat« 
Of  ttiese,  eleven  adopt  precisely  the  formula  of  the  one  in  die « 
petC)  and  ux  of  theotheie  bear  plain  marks  of  their  on|^  in 
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tiie  Frendi  law.  Only  six  are  in  the  Spanish  language.  FoUr 
of  these  are  verbal  translations  of  the  French  formnla  of  the 
contract  in  dispute.  Of  the  remainuotg  two,  one  (that  of  Mar- 
tin Dnraldey  the  Spanish  sorrejer  general),  creates  no  conven- 
tional eommnnitj,  and  the  other  (that  of  Sylvester  Labadie), 
seems  to  have  been  prepared  with  an  eye  to  both  the  Spanish 
and  French  law.  It  plainly,  however,  treats  the  French  law  ai 
being  at  that  time  the  prevailing  system,  for  it  carefully  re* 
atricts,  by  express  stipnlation,  the  commonity  to  the  acquets 
and  gains  made  during  the  marriage. 

It  is  manifest,  from  this  abstract,  that,  in  the  matter  of 
contracts,  there  was  not  as  early  as  1777  any  adoption  of  the 
Spanish  law  at  St.  Louis  ;  but,  on  the  contrary,  that,  by  con* 
aent  of  governors  and  governed,  it  was  excluded. 

The  testimony  of  Brackenridge,  the  historian,  is  to  the  same 
purpose.  In  his  history  of  Louisiana,  p.  241,  he  says  :  *^  The 
Lieutenant  Governor,  who  resided  at  St.  Louis,  was  the  comman- 
der of  the  militia,  and  had  a  general  supetintendence  of  the 
public  works  uid  property ;  but  I  do  not  know  the  exact  extent 
of  his  powers.  The  laws  of  Spain  were  in  force  here,  but  it 
does  not  appear  that  any  other  had  been  in  practice  besides  those 
relating  to  lands  and  the  municipal  arrangements.  Laws  regu- 
lating civil  contracts  are  so  intimately  interwoven  with  the 
manners  of  a  people,  that  it  is  no  easy  task  to  separate  them. 
Hercy  la  coutume  de  Paris ^  the  com7non  law  of  the  French 
colonieSy  was  the  system  by  which  their  contracts  were  goV" 
emed.^*  If,  on  the  whole,  it  should  be  regarded  as  doubtfal 
whether  the  Spanish  or  the  French  law  was  in  force  at  the  dale 
of  the  contract  in  question,  the  presumption  ought,  in  reason, 
to  be  in  favor  of  the  existence  of  such  a  state  of  things  ai 
would  uphold  the  contract,  rather  than  of  such  as  would  render 
it  of  no  effect.  And  this  presumption  is  much  strengthened  by 
the  circumstance  that  the  contract  was  executed  in  the  chamber 
of  the  government,  and  in  the  presence  of  governor  Gruzat, 
Judge  Labuxiere  and  Mr.  Perrault,  gentlemen  who  understood 
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the  true  state  of  the  law  at  that  day  much  better  than  any  of 
the  present  generation. 

II.  Taking  it  for  granted  now  that  the  Spanish  law  was  in 
force  to  its  fullest  extent  at  the  date  of  the  contract,  it  is  to  be 
considered  whether  there  really  be  any  rule  in  the  Spanish  law 
that  renders  the  contract  inoperative,  so  far  as  the  defendants 
seek  to  give  it  effect.  The  matter  must  be  determined  in  the 
same  way  as  it  the  contract  came  to  be  judged  in  Madrid. 

The  law  of  the  Partidas,  cited  in  the  opinion  of  the  court, 
is  admitted  to  do  no  more  than  lay  down  a  rule  of  universal 
jurisprudence.  The  rule  is  acknowledged  everywhere  that  laws 
have  no  extra-territorial  operation.  Tbey  are  never  admitted 
in  another  state  as  baring  any  force  propria  vigure. 

Furthermore,  it  is  conceded  that  the  citizens  of  one  state  ctui 
not,  by  any  form  of  agreement,  introduce  into  it  the  laws  of 
another  state,  ast  laws  ;  in  other  words,  to  be  obeyed,  as  ex- 
pressing the  will  oE  a  foreign  sovereign.  These  principles  be- 
long to  universal  jurisprudence,  for  they  flow  of  necessity  from 
the  nature  of  sovereignty  and  of  government.  But  these  prin- 
ciples fall  far  short  of  excluding  a  reference  to  foreign  laws, 
when  such  reference  becomes  necessary  to  ascertain  the  meaning 
of  a  contract.  The  first  duty  of  a  court,  in  judging  a  contract, 
is  to  ascertain  the  intention  of  the  parties,  and  the  last  to  declare 
whether  the  ascertained  intention  be  consistent  with  the  law. 

Manifestly  the  contract  in  question  has  but  one  meaning  the 
world  over.  The  rules  of  interpretation  by  which  that  mean- 
ing is  to  be  arrived  at  are  the  same,  whether  those  rules  are 
applied  by  a  French,  Spanish,  or  American  court.  It  becomes 
a  different  question  when  the  lawfulness  of  the  ascertained  in- 
tention is  inquired  into.  Here  the  local  law  is  supreme,  and 
all  other  laws  have  no  effect. 

The  difficulty  in  the  present  case  seems  to  arise  from  losing 
sight  of  the  distinction  between  the  instruments  of  evidence  and 
the  rules  of  law.  The  defendants  do  not  appeal  to  the.ct/^/cma 
qf  Paris  as  furnishing  the  rule  of  law  by  which  the  validity  of 
the  contract  is  to  be  tested,  but  as  supplying  the  means,  and 
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the  only  means  by  which  the  intention  of  the  parties  can  be 
ascertained. 

By  the  French  and  Spanish  law,  in  all  cases,  and  by  the 
English  law,  with  rare  exceptions,  parties  to  contracts  are  at 
liberty  to  adopt  any  forms  of  expression  to  signify  their  inten- 
tions. They  may  refer  to  any  document,  paper,  law,  statule, 
ordinance,  custom  or  usage,  domestic  or  foreign,  and  the  thing 
thus  referred  to  becomes  a  part  of  the  contract,  with  the  same 
effect  as  if  its  terms  were  incorporated  into  the  contract  in 
words.     This  is  familiar  learning.^ 

It  is  understood  to  be  conceded  in  the  opinion  of  the  court, 
that  if  the  parties  had  copied  the  words  of  the  229th  article  of 
the  custom  of  Pans  into  their  contract,  these  words  would 
then  have  expressed  an  intention  to  which  the  Spanish  law  would 
have  given  effect.  But  it  is  manifest  that,  under  the  rule  just 
mentioned,  this  has  been  in  substance  done  by  the  apt  words  of 
reference  contained  in  the  contract. 

Let  it  be  supposed  that  the  stipulation  in  the  contract  in 
question  had  been  expressed  in  this  form  :  ^^  The  said  parties 
are  to  be  one  and  common  in  all  property,  according  to  the 
terms  of  a  certain  parchment  writing  kept  in  the  Ch&telet  at 
Paris,  containing  862  articles,  and  entitled  La  Couiume  de  la 
Prevole  et  Vicomte  de  Paris. ^^  And  suppose  that  the  writing 
thus  referred  to  had  been  produced  in  court :  could  it  be  made 
a  serious  question,  whether  the  writing,  with  its  229th  article, 
was  to  be  taken  as  part  of  the  contract?  ,  Would  the  whole 
effect  of  such  a  reference  be  destroyed  as  soon  as  it  turned  out 
that  a  people  ou  the  other  side  of  the  Atlantic  had  adopted  that 
purchment  writing  as  their  public  law  ? 

It  was  held  by  the  Supreme  Court,  in  the  case  of  Cutter  v. 
Childress,  admitted  by  the  plaintiff's  counsel  in  the  argument 
of  this  case,  and  not  now  controverted  in  the  opinion  of  the 

*  Such  referenoee,  as  is  well  koown,  are  in  consraot  use,  not  onlj  io  private  agret- 
loeots,  bat  in  the  most  soleinn  acts  of  state,  In  public  etatates  and  in  the  entries  of 
(ormal  jadginents  of  ooorts  of  ja«tioe.  Io  the  earlj  legiilation  of  Vennont,  there  were 
jereral  instaooee  in  whioh  the  l^gUlitare  al  ipted  statutes  of  Oonnecticat  by  their  titlet 
CBlj,  dxrl^ing  that  thejr  shooli  be  the  law  at  VenBont  as  M«jf  9tood  on  tlu  Connecticut 
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court,  that  bj  the  wordi  in  the  coDtract,  <^  the  ancient  custom 
established  in  this  colony ^^^  the  parties  pointed  to  the  terms  of 
that  parchment  writing  just  spoken  of. 

It  is  eoneeded  on  all  hands  that  under  the  Spanish  law  the 
parties  had  the  privilege  of  making  their  contract  in  t^  French 
language.  From  this  simple  privilege  every  thing  that  the  de- 
fendants claim  on  this  point,  follows  as  a  necessary  conse- 
quence. 

It  is  an  established  rule  of  interpretation  that  when  technical 
words  are  used  in  an  instrument,  they  must  be  construed  ac- 
cording to  the  meaning  which  they  have  in  tibe  art  or  science 
from  which  they  are  borrowed.  This  rule  is  recognized  by  all 
courts,  and  is  applicable  to  all  languages. 

Now  the  contract  in  question  is  fall  of  these  tedinical  terma, 
borrowed  from  the  French  law.  The  words  conquets^  douairCj 
prefix^  preciput^  are  of  this  description.  To  the  ear  of  a 
jadge  of  Spanish  or  English  law  alone,  they  are  mere  gibber- 
ish. By  the  light  of  the  French  law,  their  meaning  is  plain. 
He  who,  in  expounding  this  contract,  lays  aside  the  French  law 
as  a  sealed  book,  will  put  away  the  only  interpreter  by  whidi 
the  meaning  of  its  terms  can  be  known. 

What  is  true  of  particular  words  may  be  predicated  of 
clauses.  Take  the  clause  of  ameuhlissement.  In  the  light  of 
the  English  law  it  has  no  sense.  In  the  light  of  the  Spanish 
law  it  is  nugatory.  With  the  aid  of  the  French  law,  its  mean- 
ing and  force  become  apparent.  As  tbe  clause  is  technical,  the 
parties  will  be  presumed  to  have  used  it  in  the  sense  which  it 
has  in  the  French  law,  from  which  it  was  borrowed. 

Bat  this  rule  of  interpretation  is  not  confined  to  words  and 
clauses.  It  is  applicable  to  the  whole  instrament.  If,  in 
taking  up  the  marriage  contract,  and  examining  it  as  a  whole, 
by  its  parts  and  its  foar  corners,  we  recognize  it  as  a  formula 
devised  under  a  particular  jarispradence  to  accomplish  particu- 
lar purposes,  we  must  have  recourse  to  that  jurisprudence  to 
learn  the  purposes  to  be  accomplished,  and  in  this  way  become 
acquainted  with  the  real  intention  of  the  parties  expressed  in 
the  contract. 
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The  practical  application  of  thia  rale  of  interpretation  to  the 
present  case  would  result  in  this,  as  the  expressed  intention  of 
the  parties,  that  all  the  property  of  the  parties  to  the  marriage 
contract  was  carried  into  conjugal  community  in  suchwise  that 
on  the  dissolution  of  the  community  the  property  was  to  be 
divided  between  the  survivor  and  heirs  of  the  first  deceased, 
by  moieties.  It  is  understood  to  be  conceded,  in  the  opinion  of 
the  court,  that  the  parties  intended  by  their  contract  to  bring 
about  thi^  result;  and  that  the  result,  when  brought  about  by 
express  contract,  is  repugnant  to  no  rule  of  the  Spanish  law. 

There  are  undoubtedly  inconveniences  attending  the  interpre- 
tation of  contracts  by  reference  to  a  foreign  law  with  which  our 
courts  are  not  familiar,  but  these  inconveniences  fall  mainly,  if 
not  entirely,  upon  the  parties.  As  they  have,  referred  to  that 
law  as  expressive  of  their  intentions,  they  must  show  by  evi- 
dence the  terms  of  the  law,  just  as  they  are  required  to  produce 
any  instrument  or  writing  which,  by  like  reference,  they  have 
made  a  part  of  their  agreement. 

In  this  connection,  however,  it  is  proper  to  remark  that  there 
is  an  inaccuracy  in  calling  the  custom  of  Paris  a  foreign  law. 
Strirtly  speaking,  it  is  a  domestic  law  repealed.  In  1770,  it 
had  been  in  force  at  this  place,  as  part  of  the  Illinois  district, 
full  three  quarters  of  a  century.  Supposing  it  to  be  then  re- 
pealed, it  could  not,  in  1777,  the  date  of  the  contract,  be 
called  a  foreign  law  in  any  other  sense  than  as  our  revised  code 
of  1835  is  now  a  foreign  law.  And  it  is  conceived  that  our 
courts  are  bound  to  know  and  take  notice  of  the  custom  of 
Paris  in  the  same  manner  and  to  the  same  extent  as  of  any 
other  of  our  repealed  codes.  The  parties,  therefore,  were  not 
required  to  prove  the  custom  of  Paris  as  matter  of  fact  on  the 
trial. 

The  views  that  have  been  suggested,  it  is  believed,  are  fully 
sustained  by  authority. 

There  has  been  a  great  variety  of  opinion  among  jurists  as  to 
die  particular  law  that  should  govern  the  rights  of  property  be- 
tween husband  and  wife  in  cases  where  there  was  no  marriage 


Digitized  by 


Google 


278  ST.  LOUIS. 


Cutter  T.  Waddingham. 


contract.  Some  hold  it  to  be  the  law  of  the  matrimonial  domi- 
cile others  of  the  future  or  actual  domicile  and  others  still  of 
the  niius  of  the  property.  These  different  opinions  are  cited 
and  commented  upon  by  Story,  Conf.  Laws,  148,  et  seq. 
Where,  however,  a  marriage  contract  has  been  entered  into, 
there  has  been  no  diversity  of  opinion — «I1  jurists  agreeing  that 
the  contract  is  operative  everywhere.  (Story,  169,  adfin^m.) 
It  must  be  admitted,  however,  that  the  rule  which  gives  effect 
to  a  marriage  contract  everywhere,  does  not  meet  the  diflBculty 
suggested  in  the  opinion  of  the  court.  The  objection  in  the 
case  at  bar  is  that  the  contract  is  invalid,  because  it  refers  to 
a  foreign  law,  and  therefore  it  can  not  be  known  what  the  con- 
tract is  until  the  foreign  law  is  known,  and  that  is  a  sealed 
book.     The  objection  is  obviously  one  of  mere  form. 

In  France,  before  the  revolution,  a  part  of  the  provinces  was 
governed  by  the  civil  law,  and  was  called  pays  du  droit  ecrit. 
The  remainder  of  the  provinces  was  governed  by  particular  cus- 
toms, and  was  called  pays  cotiiumiere.  In  the  customary  pro- 
vinces, with  one  exception,  (Normandy,)  conjugal  community 
existed.  In  the  provinces  subject  to  the  written  law,  a  legal 
community  did  not  exist,  but,  as  in  the  Spanish  law,  it  might 
be  introduced  by  contract,  and  modified  at  the  pleasure  of  the 
contracting  parties.  It  was  in  like  manner  lawful  for  the  par- 
ties to  modify  by  contract  the  legal  community  existing  in  any 
of  the  customary  provinces.  (See  Pothier,  Traite  Com.  article 
preiiminaire. )  In  this  respect,  therefore,  France  and  Spain 
were  equally  liberal.  Now,  Ferriere,  in  his  Science  des  Ab- 
taireSy  p.  864,  has  given  the  formula  of  a  marriage  contract  by 
which  parties,  domiciled  in  a  province  of  the  written  law,  may 
adopt  the  rule  of  community  prevailing  at  Paris.  It  is  con- 
ceived in  general  terms,  stipulating  for  a  community,  ^'  suivani 
et  ail  desir  de  la  communautS  de  ParisJ^^  The  same  writer, 
at  page  878,  gives  a  like  general  formula  for  the  parties  domi- 
ciled in  Normandy,  who  may  chose  to  adopt  the  custom  of 
Paris.  It  is  plain,  from  these  examples,  that  the  distincion 
between  referring  to.  a  law  by  its  name  or  title,  and  setting 
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forth  its  terms  at  large,  is  a  subtlety  that  has  altogether  eluded 
the  notice  of  French  lawyers. 

The  English  courts  have  dealt  with  this  subject  in  a  spirit  of 
enlightened  liberality,  a  striking  example  of  which  is  furnished 
in  the  very  recent  case  of  Duncan  y.  Cannon,  decided  in  the 
court  of  appeals  during  the  last  year.  (81  Eng.  Law  and  Eq« 
Bep.  448. )  The  case  was  this :  A  Scotch  gentleman  married 
an  English  lady  in  London.  A  marriage  contract  between  the 
parties  was  executed  at  London,  by  the  terms  of  which  the  hus- 
band was  to  have  *^  a  conjunct  fee  and  life  rent"  in  the  prop- 
erty of  the  wife.  The  married  couple  went  to  Scotland  to  re- 
side. In  a, few  years  they  removed  to  England,  wher^the  hus- 
band embarked  in  business  and  subsequtntly  became  bankrupt. 
A  controversy  arose  between  the  wife  and  the  assignees  in  re- 
spect to  the  husband's  rights  in  her  property  under  the  contract. 
There  was  no  direct  reference  in  the  contract  to  the  law  of 
Scotland  ;  but  the  master  of  the  rolls  laid  hold  of  the  circum- 
stances that  the  contract  was  in  Scotch  form,  and  the  husband 
had  a  Scotch  domicil,  as  sufficient  evidence  of  the  intention  of 
the  parties  in  that  respect.  He  accordingly  received  proof  of 
the  Scotch  law  and  interpreted  the  contract  by  that  law.  From 
this  decision  there  was  an  appeal ;  and  the  court  above,  with- 
out hearing  argument  for  the  appellees,  affirmed  the  judgment. 
Lord  Justice  Bruce,  in  giving  the  opinion,  said  :  '*  It  was,  I 
think,  conceded  at  the  bar,  (but  however  this  may  have  been,  I 
consider  it  to  be  clear  from  the  Scotch  form,  the  expressions 
snd  the  nature  of  the  contract,  and  the  husband's  Scotch  do- 
micil at  the  time  when  he  entered  into  it,  a  domicil  which  he 
does  not  appear  at  that  time  to  have  intended  to  change,  and 
-which  continued  at  the  time  of  the  marriage,)  that  the  contract 
must  receive  the  same  construction  and  produce  the  same  effect 
as  it  would  have  received  and  produced  if  it  had  been  prepared 
and  signed  in  Scotland,  if  the  domicil  of  the  wife  had  then 
been  in  Scotland  and  the  marriage  had  been  solemnized  in  Scot- 
land. The  contract,  therefore,  must  bo  construed  by  the  law 
of  Scotland  or  with  reference  to  that  law." 
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In  another  part  of  the  same  opinion,  the  learned  Lord  Jus- 
tice said:  ^*  The  expressions  of  this  contract  are  ezpressione 
with  which  the  English  law  is  not  familiar,  whidi  it  does  not 
indeed  understand.  They  are  foreign.  It  knows  nothing  of 
conjunct  fee  and  life  rent — ^nothing  of  an  express  provision  for 
children,  being  no  provision  at  all  for  children.  The  interpre- 
tation, coming  as  it  must  from  Scotland,  tells  us  the  meaolBg 
of  the  terms  used." 

It  will  be  observed  that  the  doctrine  of  this  case  goes  much 
farther  than  what  is  claimed  by  the  defendants  in  the  present 
ease.  There  the  judges  went  out  of  the  contract  to  find  the  law 
by  which  it  should  be  interpreted.  In  the  present  case,  the  par- 
ties have  in  the  contract  expressly  furnished  the  rule  of  inter- 
pretation. There  the  judges  declared  that  the  validity  of  the 
contract  must  be  tested  by  the  foreign  law.  Here  the  parties 
are  content  that  their  contact,  when  ascertained,  shall  be  judged 
by  the  domestic  law. 

The  following  cases,  though  not  deciding  the  precise  point 
now  under  consideration,  serve  to  show  the  readiness  with  whidh 
English  judges  resort  to  foreign  law,  when  such  a  reference  is 
necessary,  to  learn  the  intention  of  contracting  parties  :  Faa- 
bert  V.  Turst,  1  Bro.  P.  C.  129 ;  Anstruther  v.  Adair,  2 
Mylne  &;  E.  618 ;  Este  v.  Smyth,  18  Beav.  112 ;  Guepratte 
V.  Young,  4  De  Gex  &;  Smale,  217. 

In  the  case  of  Le  Breton  v.  Miles,  (8  Paige,  262,)  Chancel- 
lor Walworth,  following  the  example  of  the  English  courts,  had 
resort  to  a  foreign  law  for  the  interpretation  of  a  contract 
made  by  the  parties  in  reference  to  that  law.  In  that  case 
it  appeared  that  the  parties,  being  domiciled  in  the  state  of 
New  York,  made  a  marriage  contract  reciting  that  they  intended 
to  remove  to  France,  and  declaring  that  ^*  the  law  of  commu- 
nity is  the  rule  under  which  we  understand  ourselves  as  mar- 
rying." The  contract  was  in  the  French  language,  but  was 
executed  in  New  York,  and  the  marriage  took  place  there.  The 
parties  never  did  in  fact  remove  to  France,  and  a  controversy 
arose  as  to  the  effect  of  this  contract  on  property  in  New  York* 
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The  chancellor  held  that  it  appeared  by  the  recital  that  the  par- 
ties contracted  in  reFerenoe  to  the  law  of  France,  and  he  took 
means  to  ascertain  that  law  and  gave  effect  to  the  contract  ao* 
eordingly.  A  superficial  reader  of  the  report  of  this  case 
might  suppose  that  effect  was  given  to  the  contract  because  the 
parties  expressed  an  intention  of  removing  to  France  ;  but  on 
a  careful  examination,  it  will  become  manifest  that  this  circum* 
stance  is  referred  to  only  as  showing  what  particular  law  of 
community  was  in  the  minds  of  the  parties.  The  parties  stip- 
ulated for  a  community,  but  they  did  not  in  terms  declare 
whether  it  should  be  the  community  of  the  French,  Spanish  or 
Canadian  law.  There  was  a  doubt  as  to  the  community  intend- 
ed. The  expressed  intention  to  remove  to  France  solved  the 
doubt.  It  is  plain  that  the  chancellor  did  not  mean  to  say  any 
thing  quite  so  absurd  as  that  two  citisens  of  New  York,  by  the 
mere  recital  of  their  intention  to  go  abroad,  acquired  a  privi- 
lege, above  all  other  citizens,  of  violating  the  principles  of  uni- 
▼ersal  jurisprudence.  The  cjise  at  bar  is  obviously  much 
stronger  than  the  one  just  quoted.  The  court  has  no  need  to 
grope  about  in  search  of  a  law  by  which  to  construe  the  con- 
tract. The  parties  have  set  down  the  rule  for  interpretation  in 
plain  words  on  the  face  of  their  agreement. 

The  courts  of  New  York  have,  in  other  cases,  freely  referred 
to  foreign  law,  where  it  became  necessary  to  ascertain  or  effec- 
tuate the  intention  of  contracting  parties.  (See  Decourche  v. 
Savetier,  3  J.  C.  R.  190  ;  De  Burante  r.  Gott,  6  Barb.  494  ; 
Crosby  v.  Berger,  8  Edward's  Oh.  R.  588.) 

The  case  cited  from  Louisiana,  (Bourcier  v.  Lanuse,)  is  not 
regarded  by  the  defendants  as  really  deciding  any  thing  ad- 
verse to  the  doctrine  for  which  they  contend.  On  the  contrary, 
it  illustrates  the  very  distinction  on  which  they  rely.  In  that 
ciise  there  was  a  muriage  contract  adopting  the  custom  of 
Paris.  An  alienation  of  the  community  property  was  made  by 
tbe  husband  in  a  form  good  by  the  custom  of  Paris,  but  invalid 
by  the  Spanish  law  as  wanting  the  formalities  required  by  that 
IsKW.    The  court  decided  i^at  an  agreement  to  submit  to  the 
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custom  of  Paris  could  not  dispense  with  the  solemnities  pre- 
scribed by  the  Spanish  law  in  the  alienation  of  property.  The 
conclusion  was  correct.  No  one  would  suppose  at  the  present 
day,  under  our  law,  that  parties  here  could,  by  any  form  of 
agreement,  dispense  with  the  rules  that  a  deed  is  requisite  for 
the  conveyance  of  real  property,  and  that  a  privy  examination 
of  a  married  woman  is  necessary  to  render  her  conveyance 
effectual.  The  Louisiana  judges  did  in  truth  no  mere  than  de- 
clare the  maxim  of  universal  jurisprudence,  locus  regit  actum. 
It  is  perhaps  superfluous  to  repeat  that  the  defendants  in  the 
present  case  admit  that  the  intentions  of  the  parties  to  the  con- 
tract, when  ascertained,  can  be  carried  out  only  in  the  event 
that  they  are  found  to  be  consistent  with  the  local  law. 

Diligent  search  has  been  made  for  an  adjudged  case,  in  which 
it  has  been  held  that  a  contract  became  inoperative  because  it 
referred  to  a  foreign  law.  No  such  ease  has  been  found,  and 
it  is  believed  that  none  exists  in  the  books. 

It  is  well  known  that  commercial  contracts  containing  sadi 
references  are  of  every  day  occurrence.  Take  the  common  case 
of  a  promissory  note  payable  in  a  foreign  currency ;  the  value 
of  such  foreign  currency  can  never  be  known  without  knowing 
the  foreign  law  by  which  it  is  established.  Take  the  case  of 
an  obligation  for  money  with  interest  after  the  rate  allowed 
by  the  British  law.  What  shall  be  done  ?  Shall  the  creditor 
have  no  interest  at  all,  or  shall  the  debtor  be  compelled  to  pay 
more  than  five  per  cent.,  which  would  be  found  to  be  the  rate 
allowed  by  British  law,  if  we  were  permitted  to  look  into  it  ? 
There  would  be  no  end  of  citing  instances  of  the  like  kind 
occurring  in  the  common  business  of  life,  but  it  is  not  deemed 
necessary  to  pursue  the  subject  farther. 

III.  Supposing  now  that  the  Spanish  law  was  in  full  force 
here  at  the  date  of  the  contract  in  question,  and  that  parties  by 
that  law  were  prohibited  from  making  any  reference  to  a  fcMr- 
eign  law  under  pain  of  nullity,  it  is  to  be  considered  whether 
the  contract  in  the  present  case  can  not  be  upholden  on  the 
ground  that  the  custom  of  Paris  became  here,  under  the  Span- 
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ish  rule,  a  valid  local  custom.  In  Spanish  jurisprudence,  cus- 
tom was  regarded  as  having  all  the  force  of  an  express  law. 
The  requisites  to  its  validity  are  explained  in  1st  Partida,  tit. 
2,  law  5.  This  law,  in  Moreau  &;  Carlton's  abridgement,  is  in 
these  words  :  *^  By  the  people  is  understood  all  the  inhabitants 
of  any  country  or  place,  without  distinction  ;  and  if  all  or  a 
greater  part  of  them  observe  any  usage  for  a  term  of  ten  or 
twenty  years,  with  the  knowledge  of  the  sovereign  and  without 
being  opposed  by  him,  such  usage  will  have  the  force  of  cus- 
tom, if  during  that  time  there  had  been  pronounced  two  uncon- 
tradicted judgments  conformably  thereto  ;  or  a  decision  declar- 
ing the  existence  of  such  a  custom,  after  it  had  been  disputed. 
Usage,  to  have  the  force  of  custom,  ought  moreover  to  be  rea- 
sonable, not  contrary  to  the  law  of  God,  the  empire  or  natural 
law ;  nor  to  have  been  established  through  error :  for  otherwise 
it  would  be  an  abuse,  and  could  have  no  effect.'' 

It  might  be  supposed,  from  the  terms  of  this  law,  that  no 
custom  was  valid  until  two  judgments  were  rendered  in  its  favor, 
bat  such  construction  would  be  plainly  absurd.  Gregorio 
Lopes,  the  great  commentator  on  the  Partidas,  in  his  7th  gloss 
on  this  law,  says  that  the  judgments  mentioned  in  this  law  are 
put  as  examples  of  one  kind  of  proof  of  the  custom,  and  that 
others  may  be  resorted  to.  His  language  is  this  :  **  Si  non  sit 
iste  modus  probandi  sed  alius,  ex  quo  coUigi  possit  tacitus  con- 
sensus populi,  non  excluditur  per  istam  legem.  Illud  enim, 
quod  inducit  consuctudinem,  est  usus  et  mores  populi;  non 
ergo  debit  arctari  ad  sententias  tantnm.  Ostendit  igitur  ista 
lex  unum  modum  iiiducendi  et  probandi  consuctudinem,  et  per 
hoc  non  alios  excludit." 

White  gives  an  extract  from  the  Manual  del  Abogado  that 
fairly  expresses  the  Spanish  law  in  this  particular:  **  Custom 
is  unwritten  law  that  has  been  introduced  by  use.  In  order  to 
be  such  and  not  vicious,  it  is  required  that  the  usage  be  that  of 
the  people  or  the  greater  part  of  them  for  the  space  of  ten 
years,  and  that  it  be  in  harmony  with  the  general  utility.  Two 
uniform  judgments  or  sentences  are  one  of  the  proofs  of  cus- 
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torn.  A  legitimate  coBtom  has  the  force  of  law ;  derogates  the 
former  law  that  i8  contrary  to  it,  and  interprets  the  donbtfnl 
law  ;  from  whence  it  is  said  that  there  is  a  custom  beyond  Uie 
law,  contrary  to  the  law,  and  according  to  the  law."  (1  White^ 
360.)  Escricle,  in  his  Dictionary  of  Jorisprudence,  says: 
**  Gastom  is  either  general  or  special ;  general  when  it  is  ob* 
served  thronghont  the  whole  kingdom  —  special  when  it  is  ob- 
served in  some  particular  district.  We  most  not  confound  ens* 
torn  with  usage ;  usage  is  no  more  than  a  fact,  custom  is  a  law ; 
there  may  be  usage  without  custom,  but  there  can  be  no  cus* 
tom  without  usage  to  accompany  or  precede  it :  usage  consists 
in  the  repetition  of  acts,  and  custom  arises  out  of  this  repetition. 
The  usage  leading  to  a  custom  may  be  proved  by  public  wri* 
tings,  by  the  testimony  of  distinguished  and  ancient  persons  of 
the  country,  or  by  two  concurring  judgments  upon  the  matter 
to  which  it  relates."  (Escriche,  Dice.  voc.  Oostumbre.  See 
also  Recopilacion  de  leyes  de  las  Indias,  lib.  2,  tit.  1,  law  4, 
in2  White,  25.) 

It  will  be  seen  that  the  requisites  of  a  good  local  custom 
under  the  Spanish  law,  are  that  it  shall  have  been  used  by  the 
greater  part  of  the  people  for  the  space  of  at  least  ten  years  ; 
that  it  should  have  been  approved  or  at  least  acquiesced  in 
by  the  public  authorities,  and  that  it  should  not  be  immoral 
or  unreasonable.  Let  us  test  the  Akcibnt  Custom  by  these 
rules. 

When  the  Spanish  ofScers  superseded  the  French  authorities  ia 
the  district  of  Illinois,  in  1770,  they  found  there  a  population 
entirely  French,  and  acquainted  with  no  other  system  of  muni- 
cipal law  than,  the  custom  of  Paris,  which  had  been  in  use  from 
the  time  of  the  first  settlements,  about  four-score  years  before. 
The  abstract  of  the  marriage  contracts  in  the  hands  of  the  court, 
shows  that  up  to  this  date  there  were  sixteen  marriage  contracts 
entered  into  at  this  place,  which  were  deposited  in  the  archives, 
and  still  remain  there.  Fifteen  of  these  created  a  community 
in  express  terms,  according  to  the  custom  of  Paris  {suivani 
et  au  desir  de  la  cautume  de  Paris).    The  other  does  no^' 
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name  the  custom  expressly,  but  it  contains  the  clause  of  ameu- 
blissement,  and  is  thoroughly  French  in  its  character. 

Duiing  the  first  ten  years  of  the  Spanish  governmenty  under 
the  administration  of  the  royal  goyernors,  Piemas,  Cruzat  and 
Leyba,  there  were  twenty-eight  marriage  contracts  entered  into 
that  still  remain  in  the  archiyes.  The  custom  of  Paris  is  not 
mentioned  in  any  of  them  by  name,  but,  with  only  two  excep- 
tions, they  plainly  refer  to  it  by  apt  words  of  description,  such 
ss  the  ancient  custom^  customary  law^  &c.  No  less  than 
nineteen  adopt  the  precise  language  of  the  contract  now  in 
question.  There  are  two  that  clearly  do  not  adopt  the  custom. 
The  one  says  nothing  on  the  subject  of  community,  and  the 
other  expressly  adopts  the  Becopilacion  of  Castile.  It  is  not 
deemed  important  to  examine  the  abstract  farther,  although  it 
will  be  found  that  the  same  old  custom  is  generally  adopted  in 
the  marriage  contracts  made  during  the  Spanish  rule,  and  the 
last,  in  point  of  date,  that  is  found  in  the  archiyes,  was  entered 
into  before  Stoddard,  the  American  commandant,  and  is  an 
exact  copy  of  the  formula  of  the  contract  now  in  question. 

Confining  our  attention  to  the  first  ten  years  of  the  Spanish 
administration,  as  being  the  term  fixed  by  the  Spanish  law  for 
the  ripening  of  an  usage  into  a  custom,  it  is  found  that  more 
than  eleyen-twelfths  of  the  marriage  contracts  then  executed 
adopt  the  custom  of  Paris.  This  happened  with  the  concur- 
rence of  the  soyereign,  for  the  royal  ofiScers  set  their  hands  to 
eyery  one  of  them.  The  end  accomplished  was  not  repugnant 
to  the  law  of  God,  to  the  public  utility,  or  to  the  dictates  of 
right  reason.  The  case  then,  at  all  points,  falls  in  the  cate- 
gory of  a  yalid  local  custom,  under  the  Spanish  law. 

We  need  not  be  surprised  at  this  result.  The  same  result  was 
brought  about  in  another  way  in  the  other  part  of  the  French 
possessions  in  America.  When  the  English  receiyed  Canada 
from  the  French  in  1764,  under  the  treaty  of  cession,  their  first 
act  was  to  extend  the  English  law  oyer  the  country  by  act  of 
parliament,  couched  in  terms  less  dubious  than  those  of  O'Reil- 
ly's proclamation.  The  Canadian  French  were  disgusted  with 
19— VOL.  xxn. 
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the  ch&Dge ;  they  remonstrated  against  it ;  thej  persisted  in 
petitioning  the  king  and  the  parliament,  nntil  at  the  end  of  ten 
years  the  English  goyemment  restored  the  custom  of  Paris 
under  the  name  of  the  ^'Custom  of  Canada."  This  custom 
remains  to  the  present  day  the  basis  of  the  jurisprudence  of 
Lower  Canada. 

It  is  curious  to  mark  the  working  of  national  pride  and  jea- 
lousy in  these  transactions.  The  English,  as  we  have  just  seen, 
restored  the  custom  of  Paris  to  Canada,  but  took  care  to  give  it 
a  new  name.  In  a  like*  temper,  the  Spanish  goyemment  per- 
mitted the  people  of  the  Elinois  district  to  make  their  contracts 
according  to  the  custom  of  Paris  ;  but,  that  the  national  dig- 
nity might  not  be  compromised  by  the  mention  of  the  capital  of 
a  riyal  power,  la  cautume  de  Paris  was  turned  into  Pancienne 
coutume. 

Vf.  It  only  remsdns  to  consider  the  effect  of  the  circum- 
stance that  the  contract  in  question  was  entered  into  before  the 
royal  goyemor,  and  was  sanctioned  by  the  oflScial  signature  of 
that  officer. 

We  see  that  the  parties  intended  to  adopt  the  community 
established  by  the  custom  of  Paris.  The  goyemor  advised 
them  that  the  intention  was  lawful;  and  he  drew  up  the  con- 
tract in  a  form  to  effectuate  that  inteotion.  After  a  lapse  of 
well  nigh  eighty  years,  we  are  told  that  the  governor  did  not 
understand  his  business  ;  that  he  ought  to  have  written  out  the 
229th  article  of  the  custom  of  Paris  in  words  at  length,  instead 
of  referring  to  it  by  words  of  description ;  in  shott,  that  the 
contract  is  bad  in  point  of  form.  The  contract  is  not  invalid 
by  reason  of  any  immorality  or  unreasonableness  in  its  terms , 
but  because  it  trenches  on  the  sovereignty  of  his  Catholic 
majesty  by  a  Broad  allusion  to  a  law  of  his  most  Christian 
majesty. 

It  has  just  been  assumed  that  govemor  Cruzat  informed  the 
parties  that  their  intention  to  adopt  the  custom  of  Paris  was 
legal.  This  is  implied  from  the  circumstances.  Neither  party 
could  read  or  write.    In  Spanish  practice,  formal  instruments 
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were  to  be  drawn  up  by  or  under  the  supervision  of  some  pub- 
lic officer.  It  was  the  duty  of  the  officer  to  explain  to  illiterate 
parties  the  legal  effect  of  its  particular  clauses,  and  the  officer 
himself  was  amenable  to  seyere  penalties  if  he  inserted  any 
stipulation  that  was  contrary  to  the  laws.  (1  Febrero,  177  ; 
3  id.  417.) 

Beyond  all  question  the  contract  is  to  have  the  same  effect 
now  that  it  had  when  entered  into.  If  Labpixiere  and  Roussel, 
the  subscribing  witnesses  and  brothers-in-law  of  Yifvarenne, 
had,  on  the  death  of  the  latter,  in  1781,  set  up  the  pretension 
that  is  now  brought  forward  by  a  party  claiming  under  them, 
the  matter  would  then  have  been  judged  by  Cruzat,  the  officer 
before  whom  the  contract  was  made.  There  is  no  difficulty  in 
conjecturing  what  would  have  been  the  result.  It  is  not  denied 
that  this  court  may  correct  the  errors  of  governor  Cruzat ;  but 
the  function  is  a  very  delicate  one,  and  ought  not  to  be  exer- 
cised, save  in  a  case  clear  beyond  all  doubt. 

The  Supreme  Court  of  the  United  States,  in  speaking  of  the 
acts  of  the  Spanish  governors,  holds  this  language :  '^  No  prin- 
ciple can  be  better  established  by  the  authority  of  this  court, 
than  that  the  acts  of  an  officer,  to  whom  a  public  duty  is  as- 
signed by  his  king,  within  the  sphere  of  that  duty,  are  prima 
Jacie  taken  to  be  within  his  power.  The  principles  on  which  it 
rests  are  believed  to  be  too  deeply  founded  in  law  and  reason 
ever  to  be  successfully  assailed.''  (Strother  v^  Lucas,  12  Pet. 
437,  and  many  cases  there  cited. ) 

Under  the  Spanish  constitution  of  government  the  power  of 
making  and  dispensing  with  the  laws  was  vested  in  the  king ; 
and  the  power  might  be  delegated  to  another  at  the- royal  pleas- 
ure. The  12th  law  of  the  1st  Partida,  in  the  Latin  version  of 
Gregorio  Lopez,  says  :  ^^  Imperator  aut  Rex  in  dominio  suo^ 
vel  alius  ejus  mandatoy  potest  legem  condere  super  temporali- 
bus."  The  power  of  modifying  the  general  laws  of  the  kingr 
dom,  so  as  to  suit  the  condition  of  the  distant  colonies,  was  un- 
doubtedly delegated  to  the  royal  governors.    Upon  no  other 
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principle  can  the  proclamations  of  O'Reillj,  of  Unzaga,  of 
Carondelet,  of  Qayoso,  be  upholden. 

White,  in  his  Becopilacion,  (vol.  1,  p.  367,)  has  given  ex* 
tracts  from  Solorzano's  work  on  the  political  government  of  the 
Indies  under  Spain.  Thej  serve  to  show  the  large  powers  con- 
ferred on  the  Spanish  governors ;  a  portion  of  these  extracts 
is  here  transcribed : 

^<  Subjects  have  bo  obligation  to  investigate  or  know  the  or- 
ders and  instructions  of  a  secret  nature  which  are  given  to  the 
viceroys,  in  which  bounds  are  put  to  their  power,  for  if  they  do 
not  obey  them,  they  are  subject  to  reprehension  and  punish- 
ment ;  but  what  they  may  perform  must  be  sustained,  because 
they  are  in  quality  of  factors  or  substitutes  to  royalty,  for 
whose  actions  he  who  named  them  is  accountable  as  having  pat 
them  in  that  charge,  which  is  indeed  conformable  to  right,     * 

*  *  But  this,  as  I  said,  proceeds  with  reference  to  common 
law,  and  it  is  fit  that  the  viceroys  and  governors  of  the  Indies 
never  cease  to  bear  it  in  mind ;  still,  as  regards  the  municipal 
duties  of  these,  the  whole,  or  almost  the  whole,  is  left  to  their 
discretion  and  prudence.  ♦  ♦  ♦  The  provinces  of  the  In- 
dies, being  as  they  are  so  distant  from  Spain,  it  became  neces- 
sary in  these  more  than  in  any  other,  our  powerful  kings  should 
place  these  images  of  their  own,  who  should  represent  them  to  the 
life  and  efficaciously.  ♦  ♦  ♦  What  I  reckon  as  certain  is, 
that  the  person  to  whom  there  is  the  greatest  likeness  is  to  the 
kings  themselves  who  appoint  them  and  send  them  out.  *  *  * 
From  which  it  happens  that  regularly  in  the  provinces  entrusted 
to  them,  and  in  every  case  and  in  all  things  which  are  not  es- 
pecially excepted,  they  possess  and  exercise  the  same  power, 
authority  and  jurisdiction  with  the  king  who  names  them.     * 

♦  ♦  And  all  this  is  very  right ;  for  wherever  the  representa- 
tion of  another  is  given,  there  the  true  copy  of  that  other  is 
given ;  and,  in  general,  this  representation  is  more  resplendent 
when  the  viceroys  and  magistrates  are  further  removed  from 
the  masters  who  influence  and  communicate  it  to  them — as  Plu- 
tarch finely  expresses  it  by  the  example  of  the  moon,  whidi 


Digitized  by  VjOOQ IC 


OCTOBER  TERM,  1855.  289 

Cutter  V.  Waddingham. 

becomes  of  greater  size  and  splendor  in  proportion  as  she  re- 
moves from  the  sun,  which  is  the  object  that  giyes  her  that 
splendor.  ♦  ♦  ♦  Much  greater  pains  are  required  with 
viceroys  for  the  new  world,  which  is  so  much  further  distant 
from  the  eyes  of  their  kings,  and  is  composed  of  so  many  dif- 
ferent nations  and  mixtures  of  people,  and  comprehends  so 
many  new  provinces,  in  which  every  day  there  occur  some  new 
and  unthought  of  affairs — where  mutiny  and  sedition  are  cou'* 
templated — where  sudden  and  dangerous  changes  are  experien- 
ced— ^where  municipal  laws  are  not  known  or  not  found  suffi- 
cient for  every  case ;  and  if  we  wish  to  make  use  of  the 
Roman  code  or  the  Castiliany  these  do  not  square  with  those 
of  the  country  ;  and  the  very  state  of  the  republic  is  so  incon- 
stant, varied  and  different  in  itself  every  day,  that  things  which 
yesterday  might  be  judged  and  considered  very  straight  and 
regular,  to-day  would  become  unjust  and  pernicious.  ♦  ♦  ♦ 
The  first  established  rule  and  sentence  is  that  viceroys  can  act 
and  dispatch  in  the  provinces  of  their  government,  in  cases  that 
have  not  been  specially  excepted,  all  that  the  prince  who  named 
them  might  or  could  do  if  he  were  himself  present.  «  «  « 
All  which  is  indeed  conformable  to  the  purpose  for  which  these 
honorable  and  preeminent  employments  were  instituted,  which 
was,  as  it  appears,  that  subjects,  who  live  and  reside  in  such 
remote  provinces,  may  not  be  obliged  to  go  and  seek  the  king 
who  lives  so  far  off ;  that  they  may  have  near  them  a  substitute 
of  his,  to  whom  they  can  apply ;  with  whom  and  of  whom  they 
can  treat.  The  lawyer  Ulpiano  dares  to  say,  in  an  absolute 
style,  <  that  there  is  no  case  in  the  provinces  which  can  not 
be  dispatched  by  them;'  and  the  same  doctrine  and  many 
examples  to  confirm  it  are  taught  to  us  by  many  other  texts  of 
law,  civil,  canonical  and  royal.  ♦  ♦  ♦  Even  when  they 
exceed  their  powers  or  secret  institutions,  they  must  be  obeyed 
like  the  king  himself,  although  they  transgress  and  are  after- 
wards punished  for  it.'' 

It  is  impossible  to  read  the  foregoing  extracts  from  Solor- 
xano  and  doubt  the  ample  authority  of  governor  Oruzat  to  give 
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fall  validitj  to  the  contract  in  question,  although  it  might  not 
be  strictly  conformable  to  the  general  laws  of  the  kingdom. 

Some  observations  will  now  be  submitted  on  the  separate 
opinion  of  one  member  of  the  court  to  the  effect  that  property 
ameubliy  according  to  the  custom  of  Paris,  was  subject  to  the 
law  of  second  marriages,  and  therefore  the  result  would  be  the 
same  under  the  facts  of  the  case,  whether  the  rights  of  the  par- 
ties were  determined  by  the  French  or  Spanish  law. 

1.  The  law  of  second  marriages  is  in  its  nature  penal,  and 
it  is  supposed  that  the  French  penal  laws  were  out  of  use  here 
in  1792,  when  Geneyieve  Cardinal,  the  twice  married  woman^ 
died,  and  the  rights  of  the  children,  under  the  law  of  second 
marriages,  attached. 

2.  It  is  thought  to  be  not  altogether  clear  that  the  law  of 
second  marriages  ever  had  any  force  in  the  French  colonies. 
The  Supreme  Court  of  Louisiana  has  forestalled  this  inquiry 
only  as  to  the  Spanish  law.  The  law  is  in  its  nature  wholly 
unfitted  for  an  infant  colony. 

3.  The  law  was  no  part  of  the  custom  of  Paris.  It  was 
introduced  into  the  kingdom  by  an  edict  of  Francis  I.,  A.  D. 
1560.  The  279th  article  of  the  custom  of  Paris  created  certain 
disabilities  in  the  wife  marrying  a  second  time,  but  that  article 
has  no  bearing  on  the  rights  of  the  present  parties. 

4.  By  the  edict  of  Francis  I.,  the  widow  marrying  a  second 
time  was  required  to  reserve  for  the  children  of  the  former  bed 
her  interest  in  the  excess  of  the  first  husband's  contributions  to 
the  community  above  her  own.  The  language  of  Pothier  on  the 
subject  is  this:  ^'L'avantage,  qui  r^sulte  a  une  femme  de  ee 
que  son  dcfunt  mari  a  apport^  de  plus  qu'elle  a  la  communaut^, 
paratt  aussi,  lorsqu'elle  I'a  accept^e,  etre  un  avantage  sujet  au 
second  chef  de  P6dit,  pour  la  moieti6  de  ce  qu'il  a  apportd  de 
plus  qu  'elle.*'    (Traite  du  Mariage,  607.) 

.  Applying  the  rule  as  stated  by  Pothier,  it  would  be  necessary 
to  take  an  account  exhibitiog  the  value  of  what  was  brought  to 
the  community  by  the  husband  and  wife  respectively.  Surely 
such  an  account  can  not  be  taken  in  this  action  of  ejectment. 
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5.  In  another  particular  the  French  law  of  second  nuptials 
was  more  favorable  to  the  wife  than  the  Spanish  law.  By  the 
former  law  she  was  not  required  to  reserve  what  came  to  her  by 
succession  from  a  child  of  the  former  marriage.  Pothier,  affer 
stating  the  changes  in  the  civil  law,  in  this  respect,  says : 
<<  Nous  n'avons  pas  admis,  en  pays  coutumier,  cette  reserve  des 
biens,  auxquelles  la  femme,  qui  a  convol6  en  secondes  noces,  a 
succ^d^e  a  quelqu  'un  de  ses  enf  ans  du  premier  mariage ; 
quoiqu  'ils  viennent  du  premier  mari  par  le  canal  de  cet  enfant, 
elle  ne  les  tient  point  de  son  premier  mari :  elle  ne  les  tient 
point  de  son  premier  mariage ;  le  litre  de  succession,  auquel  ils 
lui  sout  £chus,  est  un  titre  tout  different."  (Traite  du  Mariage, 
609.) 

6.  Under  the  construction  of  the  territorial  law  of  descents, 
adopted  by  the  court,  it  is  of  no  importance  to  the  present  par- 
ties whether  the  Spanish  or  French  law  of  second  marriages  was 
in  force  here.  But  it  may  turn  out  to  be  of  great  importance 
whether  the  property  in  dispute  went  into  the  community  ac- 
cording to  the  one  law  or  the  other.  In  truth  it  may  so  happen 
that  one  quarter  part  at  least  of  this  highly  valuable  estate  may 
fall  to  the  one  or  the  other  party,  as  this  question  may  ulti- 
mately  come  to  be  decided  by  the  court. 

R.  M.  Field, 
of  Counsel  for  Appellants* 


Paoifio  Railroad,  Defendant  in  Error,  r.  HueHBS,  Plaintiff 

in  Error. 

1.  Tba  acceptance  by  the  Pacific  Railroad  of  the  act  of  March  1, 1851,  amen- 
datory of  its  original  charter^  did  not  discharge  one^  who  had  previously 
made  a  subscription  to  the  capital  stock  of  said  company^  from  his  obliga- 
tion to  pay  calls  regularly  made  upon  such  subscription ;  nor  did  the  act  of 
December  25, 1862,  (Sess.  Acts,  1863^  p.  10,)  la  mo  far  as  it  fixed  the  loca- 
tion of  the  Pacific  Railroad.  (Renshaw  v.  Pacific  Railroad,  18  Mo.  210, 
afikmed.) 
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2.  When  legislative  changes  in  a  charter  of  incorporation  of  a  railroad  are  sacb 
as  consist  only  of  an  increase  of  the  corporate  powers,  or  of  a  different  or. 
ganization  of  the  corporate  bod j,  leaving  it  with  lawful  power  to  execute 
what  may  be  considered  as  sabttantially  the  original  object  of  its  creations 
obe  who  has  previously  subscribed  to  the  stock  of  said  railroad  company 
can  not  set  up  such  changes  as  a  defence  at  law  to  an  action  for  calls  upon 
such  subscription  of  stock.    The  remedy,  if  any,  is  in  equity. 

Error  to  St.  Louis  Court  </  Common  Pkas. 

This  was  an  action  brought  by  the  Pacific  Railroad  to  recover 
calls  made  upon  a  subscription  of  ten  shares  of  stock  of  plain- 
tiff taken  by  defendant,  Hughes.  The  action  is  founded  on  the 
sixth  section  of  the  original  act  of  incorporation,  approved 
March  12, 1849.  (Sess.  Acts,  1849,  p.  220.)  Defendant's 
subscription  was  made  February  8,  1860.  The  defence  relied 
on  was  that  subsequent  acts  of  the  legislature,  to- wit,  that  ap- 
proved March  1, 1851,  (Sess.  Acts,  1851,  p.  268,)  and  those 
approved  December  25, 1852,  (Sess.  Acts,  1863,  p.  10, 363)— 
being  amendatory  of  the  original  charter,  and  having  been  ac- 
cepted by  plaintiff  without  the  consent  of  defendant,  had  effected 
such  changes  in  said  charter  as  to  discharge  the  defendant  from 
his  obligation  to  pay  subsequent  calls  upon  his  subscription  of 
stock. 

The  seventh  section  of  the  original  act  of  incorporation, 
(Sess.  Acts,  1849,  p.  219,)  gave  to  the  Pacific  Railroad  <<  full 
power  to  survey,  mark,  locate  and  construct  a  railroad  from  the 
city  of  St.  Louis  to  the  city  of  Jefferson,  and  thence  to  some 
point  in  the  western  line  of  Van  Buren  county  (now  Cass 
county)  in  this  state,  with  a  view  that  the  same  may  be  hereaf- 
ter continued  westwardly  to  the  Pacific  ocean." 

By  the  ninth  section  of  the  amendatory  act  of  March  1st, 
1851,  the  seventh  section  of  the  original  charter  was  repealed, 
and  power  was  given  to  the  company  **to  survey,  mark  out, 
locate  and  construct  a  railroad  from  the  Mississippi  river,  or 
any  other  point  in  the  city  of  St.  Loais,  on  any  route  the  said 
company  may  deem  most  advantageous,  to  any  point  on  Ae 
western  line  of  this  state  which  the  said  company  may  select." 
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By  the  fourth  section  of  this  act,  the  seyenth  section  of  the  gen- 
eral act  concerning  corporations  (R.  C.  1845,  p.  230),  which 
proYides  that  '<  the  charter  of  every  corporation  that  shall  here- 
after be  granted  by  the  legislature,  shall  be  subject  to  altera- 
tion, suspension  and  repeal  in  the  discretion  of  the  legisla- 
ture," which  was  left  in  full  force,  as  respects  plaintijOf,  by  the 
original  act  of  incorporation,  was  abrogated  as  respects  said 
plaintiff. 

By  the  eleventh  section  of  an  act  approved  December  25, 
1852,  (Sess.  Acts,  p.  12,)  it  was  provided  that  "  the  Pacific 
railroad  shall  be  deemed  a  railroad  beginning  in  the  city  of  St. 
Louis,  and  running  westwardly  by  the  way  of  Jefferson  city, 
and  thence  along  the  best  and  most  practicable  inland  route 
through  the  county  of  Johnson,  and  terminating  at  any  point 
in  Jackson  county  which  may  be  designated  by  the  said  com- 
pany, any  thing  contained  in  the  charter  thereof  to  the  contrary 
notwithstanding."  By  the  second  section  of  this  act  it  was 
provided  that  **  the  Pacific  Railroad  may  lay  out,  construct  and 
maintain  a  line  of  railway  or  branch  railroad,  with  a  single  or 
double  track,  from  any  point  on  the  main  line  of  the  Pacific  rail- 
road east  of  the  Osage  river,  to  any  point  on  the  western  boun- 
dary of  this  state,  south  of  the  Osage  river,  which  the  said  cor- 
poration may  select,"  &;c.  The  tenth  section  of  this  act  is  as 
follows  :  ^*  The  said  company  shall  keep  separate  accounts  of 
the  cost  of  surveying,  locating,  constructing,  maintaining,  al- 
tering and  operating  said  southwestern  branch  railroad,  and  also 
of  the  earnings  thereof,  and  may,  if  the  board  of  directors  shall 
deem  it  advisable,  create  a  new  stock  for  said  branch,  and  shall 
apply  the  same,  as  well  as  the  proceeds  of  the  lands  due  to  said 
south-western  branch,  apd  the  proceeds  of  tho  bonds  authorized 
by  the  ninth  section  of  this  act,  exclusively  to  the  construction 
of  said  south-western  branch,  and  pay  the  dividends  declared 
from  the  nett  profits  of  said  branch  to  those  who  shall  become 
stockholders  therein,  or  their  legal  representatives,  according 
to  their  respective  shares." 

By  section  first  of  another  act  of  the  general  assembly,  ap- 
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proved  December  25, 1852,  (feess.  Acts,  1868,  p.  363,)  power 
was  given  to  the  Pacific  Railroad  company  ^^  to  extend  and  con- 
struct  a  branch  railroad  from  any  point  on  the  main  trunk  line 
or  the  south-west  line,  not  nearer  than  twenty  miles  of  St. 
Louis,  to  the  Iron  Mountain,  in  St.  Francois  county,  and  Pilot 
Knob,  in  Madison  county,  and  may  extend  the  same  to  the  Mis- 
sissippi river,  and  also  to  the  boundary  line  of  the  state  of 
Arkansas  ;"  ^^  and  the  said  company  shall  keep  separate  ac- 
counts of  the  operations  of  said  branch  road,  including  the  cost 
of  construction,  and  the  earnings  thereof,  and  shall  make  divi- 
dends of  its  nett  earnings  among  the  stockholders  in  said  branch 
and  the  Pacific  railroad,''  &;c. 

The  finding  of  the  facts  by  the  court  is  as  follows :  **  That 
the  defendant  subscribed  to  ten  shares  of  the  capital  stock  of 
the  plaintiff,  and  agreed  to  pay  the  calls  icci  charged  in  the  peti- 
tion ;  that  the  various  calls  set  out  in  the  petition  were  duly 
made,  and  that  the  defendant  failed  and  refused  to  pay  the  sev- 
eral calls  which  the  petition  charges  he  failed  and  refused  to 
pay ;  that  the  several  acts  of  the  general  assembly  stated  in  the 
answer  were  passed  amending  the  charter  oE  said  plaintiff  sub- 
sequent to  said  subscriptions  by  the  defendant,  and  that  the 
defendant  did  not  consent  to  any  of  said  amendatory  acts  ;  that 
the  board  of  directors  of  the  plaintiff  and  a  majority  of  the 
stockholders  assented  to  and  accepted  said  amendments  to  the 
charter,  and  the  plaintiff  is  acting  under  said  amendments. 
The  south-west  branch,  authorized  to  be  constructed  by  the  act 
of  the  general  assembly,  has  been  surveyed  and  located,  and 
the  costs  of  surveying  and  locating  the  same,  amounting  to 
$40,000,  has  been  paid  out  of  the  general  funds  of  the  plain- 
tiff. Said  branch  begins  to  diverge  from  the  main  road  at  a 
point  about  forty  miles  from  St.  Louis,  and  said  branch  is 
about  181  miles  long.  The  plaintiff  has  held  no  election  to 
obtain  the  consent  of  the  stockholders  to  build  said  branch  out 
of  the  common  stock,  and  it  has  not  yet  been  determined 
whether  the  said  branch  shall  be  built  by  the  creations  of  sepa- 
rate stock  or  out  of  the  common  stock.     A  contract  has  been 
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made  by  the  plaintiff  for  the  construction  of  the  said  branch, 
and  the  work  done  with  reference  to  said  branch  has  been  paid 
for,  thus  far,  out  of  the  common  funds  of  the  plaintiff.  Some 
stock  has  been  subscribed  separately  for  said  branches,  but  no- 
thing has  as  yet  been  paid  on  said  stock  subscriptions,  nor  has 
any  of  the  lands  ceded  to  the  plaintiff,  for  the  construction  of 
said  branch,  been  Sold.  The  plaintiff  keeps  distinct  accounts 
for  said  branch — accounts  entirely  distinct  from  the  accounts 
for  the  construction  of  the  main  road.  The  said  south-western 
branch  is  to  cost  between  eight  or  nine  millions  of  dollars.  The 
plaintiff  caused  surveys  to  be  made  for  about  sixty  miles  for  the 
Iron  Mountain  branch,  and  paid  the  expenses  thereof.  The 
plaintiff  has  relinquished  the  said  Iron  Mountain  branch.  The 
amount  of  calls  due  from  the  defendant  to  the  plaintiff,  on  de- 
fendant's subscription,  was,  at  the  commencement  of  this  suit, 
two  hundred  dollars ;  that  the  interest  on  said  calls,  from  the 
times  they  were  respectively  due,  amounts  to  thirty- one  dol- 
lars. Thereupon,  the  court  declares  that  the  plaintiff  is  enti- 
tled to  recover  the  sum  of  two  hundred  and  thirty- one  dollars 
and  costs.''     Judgment  was  accordingly  given  for  that  sum. 

Dayton  and  Buckner,  for  plaintiff  in  error.  1.  At  the  time 
of  defendant's  subscription  of  stock  the  general  assembly  had 
power,' under  the  7th  section  of  the  general  act  concerning  cor- 
porations, to  alter  or  modify  or  amend  any  charter  of  incorpo- 
ration, even  against  or  without  the  consent  of  the  stockholder. 
(Renshaw  v.  Pacific  Railroad,  18  Mo.  210.)  By  the  amenda- 
tory act  of  March  1, 1851,  this  power  was  abandoned  as  re- 
spects the  Pacific  railroad.  After  the  passage  of  this  act  the 
general  assembly  could  not  make  any  essential  change  in  the 
charter  of  plaintiff,  without  its  consent ;  nor  could  the  consent 
of  the  corporation,  or  a  majority  of  the  stockholders,  to  such  a 
change,  bind  any  stockholder  refusing  to  ratify  the  amendatory 
act.  2.  The  act  of  December  25, 1852,  worked  a  thorough  and 
essential  change  in  plaintiff's  powers.  It  was  in  fact  a  new 
charter.  It  is  no  answer  to  this  to  say  that  the  company  was 
authorized  to  keep  separate  accounts  between  the  main  trunk 
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road  and  the  branch  road,  and  could  also  have  a  separate  and 
distinct  stock.  The  same  company  had  the  construction  of  both 
roads,  and  the  mere  authority  given  to  the  company  to  deter- 
mine whether  five  hundred  miles  of  railroad,  instead  of  two 
hundred  and  fifty,  should  be  constructed,  and  eighteen  millions 
of  dollars  instead  of  half  that  sum  expended,  was  such  a 
change  in  the  contract  of  defendant  as  to  abrogate  it  entirely. 
It  has  not  yet  been  determined  whether  new  stock  shall  be  is- 
sued or  not,  as  authorized  by  the  act  of  December  26, 1852. 
All  expenses  for  both  roads  have,  as  yet,  been  paid  out  of  a 
common  fund.  8.  Defendant  contracted  to  pay  a  certain  sum 
towards  the  construction  of  one  road  in  this  state.  He  can  not 
rightfully  be  required,  under  that  agreement,  to  contribute  to- 
wards building  two  roads,  with  different  interests,  extending 
double  the  distance,  and  costing  twice  as  much  money.  "* 

Glover  4*  Richardson  and  T.  T.  Gantty  for  defendant  in 
error.  1.  The  construction  of  the  south-west  branch  was  not 
to  be  a  burden  on  the  stockholders  of  the  Pacific  railroad  unless 
it  should  be  so  agreed.  This  was  never  done.  The  case  stands 
thus.  The  same  trustees  stand  charged  with  the  execution  of 
two  separate  and  different  offices.  To  this  there  can  be  no  legal 
objection.  The  burden  of  constructing  the  south-west  branch 
was  never  assumed  either  on  separate  or  joint  account.  There 
was  then  no  enlargement  of  the  powers,  duties  or  burdens  of 
the  Pacific  railroad  company.  2.  It  must  be  shown  that  the 
Pacific  railroad  company  has  legally  bound  itself  to  appropriate 
defendant's  money  to  build  the  south-west  branch,  or  he  hjia 
no  just  cause  of  complaint.  8.  The  fact  that  the  company  may 
have  expended  money  illegally  in  making  the  surveys  of  the 
Iron  Mountain  railroad,  and  the  south-west  branch,  will  not 
discharge  the  defendant  from  his  liability  to  pay  his  subscrip- 
tion. 4.  The  act  of  December  25,  1852,  was  either  void  or 
not  void.  If  not  void,  if  it  was  competent  for  the  legislature 
to  pass  an  act  operative,  propria  vigore^  on  the  old  subscri- 
bers, there  is  an  end  of  the  case.  If  void,  then  the  law  has  no 
effect,  and  every  old  subscriber  may  have  his  remedy,  if  the 
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company  misapply  or  attempt  to  misapply  the  funds  receivable 
for  die  originifi  undertaking.  Should  the  misapplication  have 
occurred,  the  directors  are  liable  for  a  breach  of  their  trust ; 
should  it  be  attempted  or  contemplated,  the  remedy  is  by  in- 
junction. 6.  The  act  of  1862  is  not  obligatory  on  the  compa- 
ny without  its  acceptance.  This  acceptance  can  be  made  effec- 
tually only  in  one  way ;  by  convening  the  stockholders  and 
taking  the  sense  of  them  on  the  point  of  acceptance  or  rejec- 
tion. This  does  not  appear  ever  to  have  been  done.  Nor  does 
it  appear  that  there  has  been  any  certificate  of  such  acceptance 
filed  in  the  office  of  the  secretary  of  state,  within  six  months  of 
December  25,  1862.  This  being  so,  the  act  of  that  date  is 
void,  and,  so  far  as  the  company  has  been  assuming  to  act  un- 
der it,  their  acts  have  no  legal  sanction  ;  but  this  does  not  dis- 
charge subscribers.     (See  sec.  15  of  Act  of  December  25.) 

Leonabb,  Judge,  delivered  the  opinion  of  the  court. 

After  the  company  was  incorporated,  Mr.  Hughes  subscribed 
for  the  stock,  for  the  calls  upon  which  this  suit  is  instituted. 
The  remedy,  by  personal  action,  is  given  by  the  6th  section  of 
the  charter,  which  authorizes  the  company  to  make  calls  for  the 
payment  of  the  capital  stock  as  they  may  deem  proper ;  ^^  and 
if  any  stockholder  shall  fail  to  pay  any  such  requisition  within 
ten  days  after  the  time  appointed,  to  recover  the  same  with  in- 
terest ;  and  if  not  collected,  the  company  may  declare  the  stock 
forfeited  and  sell  the  same."  Subsequently,  the  amendatory 
act  of  1st  March,  1851,  and  the  two  amendatory  acts  of  25th 
December,  1852,  were  passed  and  accepted  by  the  company ; 
but  the  defendant,  not  having  assented  to  them,  insists  that  the 
effect  of  them  is,  ipso  facto ^  as  a  matter  of  law,  to  discharge 
him  from  his  obligation  to  pay  the  subsequent  calls  upon  his 
stocky  and  this  is  the  question  we  are  now  called  upon  to  settle. 

When  an  unincorporated  joint  stock  company  is  formed,  the 
rights  of  the  partners,  not  only  as  between  themselves  individ- 
ually, but  also  between  each  member  and  the  whole  body  of  the 
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subscribers,  are  nsnally  settled  by  the  articles  of  association  or 
a  deed  of  settlemeDt.  These  articles,  constitatiog  the  associa- 
tion, and  regalating  not  only  the  powers  of  the  majority,  but 
also  the  rights  of  each  stockholder,  are  the  constitution  of  the 
society,  and  of  course  can  not  be  changed  without  the  consent 
of  every  member  ;  and  therefore,  if  the  company  attempt  to  ap- 
propriate the  funds  to  a  purpose  not  authorized  by  the  articles, 
or  assume  powers  not  conferred  by  the  constitution  of  the  com- 
pany, the  law  will  protect  the  minority  by  an  injunction  or  a 
decree  for  a  dissolution  of  the  company,  and  an  account  and 
distribution  of  its  effects,  as  the  character  of  the  act  complained 
of  may  require. 

And  it  may  be  that  the  same  law  ought  to  prevail  when  a 
mere  private  company,  charged  with  no  public  duties,  and  act- 
ing alone  with  a  view  to  the  interests  of  its  members,  acts  un- 
der a  charter  of  incorporation,  upon  the  principle  that  the  char- 
ter then  stands  as  the  constitution  of  the  society  in  lieu  of  arti- 
cles of  asssociation,  and  regulates  the  rights  and  duties  both  of 
the  company  and  the  stockholders,  pursuant  to  their  mutual 
agreement.  Accordingly,  there  are  cases  in  the  books  of  pro- 
ceedings against  incorporated  joint  stock  companies,  by  indi- 
vidual members,  to  restrain  the  company  from  misapplying  the 
corporate  funds  ;  and  this  relief  may  be  extended  even  to  a  dis- 
solution of  the  society,  and  an  account  and  distribution  of  its 
effects,  if  the  case  require  it,  upon  the  same  principles  that  sim- 
ilar relief  is  administered  in  ordinary  partnerships. 

But  it  must  be  observed  that  there  is  an  admitted  distinction 
between  a  company  acting  under  mere  articles  of  association 
and  one  acting  under  a  charter  of  incorporation,  in  reference  to 
the  control  of  the  majority  over  the  constitution  of  the  compa- 
ny. In  the  one  case  the  articles  are  inviolable  in  every  partic- 
ular, no  matter  how  minute,  unless  a  power  to  alter  is  expressly 
given  to  the  company ;  in  the  other,  as  the  law  authorizes  the 
government  to  change  the  chanier,  with  the  assent  of  the  majo- 
rity, it  may  be  said  that  there  is  an  implied  assent  on  the  part 
of  each  stockholder  to  all  such  changes.    It  is  insisted,  how- 
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ever,  that  this  implied  assent  does  not  extend  to  such  fanda- 
mental  changes  as  make  the  amended  charter  an  entirely  differ- 
ent enterprise  ;  changing,  for  instance,  a  charter  for  a  canal  into 
one  for  a  railroad  or  a  charter  for  a  road ;  to  accommodate  one 
line  of  travel,  into  one  for  a  road  for  the  accommodation  of  an 
entirely  different  line ;  nor  to  changes  that  materially  alter  the 
constitution  of  the  society,  or  greatly  enlarge  its  powers. 

In  England,  however,  where  private  property  is,  perhaps,  as 
well  protected  as  in  our  own  country,  no  such  limitation  appears 
to  be  recognized  in  reference  to  this  implied  assent  of  all  the 
stockholders  to  future  changes  in  the  constitution  of  the  com- 
pany, made  by  the  government,  with  the  consent  of  a  majority 
of  its  members.  Accordingly,  Lord  Brougham,  in  Ware  v. 
Grand  Junct,  Wat.  Co.,  (2  Russ.  &  Mylne,  470,)  refused  to 
restrain  a  railroad  company  from  applying  to  parliament  for  an 
enlargement  of  its  powers  and  for  fundamental  changes  in  its 
constitution,  upon  the  ground  that  it  was  the  right  of  the  com- 
pany to  procure  these  changes,  if  they  desired  them;  and  that 
all  who  became  stockholders,  did  so  with  their  eyes  open  to  this 
power  of  the  majority  over  the  constitution  of  the  society.  We 
remark  here,  too,  that  a  distinction  seems  to  exist  in  the  Eng- 
lish courts  between  mere  private  corporations,  acting  exclusive- 
ly for  the  benefit  of  their  members,  as  banking  and  other  sim- 
ilar companies,  and  railroad  companies,  that  must  be  considered 
as  acting  partly  with  a  view  to  the  public  interest,  in  consider- 
ation of  which  they  obtain  from  the  government  the  right  of 
taking  compulsorily  the  land  of  private  individuals  for  the  use 
of  the  road.  (Ffooks  v.  The  Lond.  &  S.  W.  Railroad  Co.,  19 
Eng.  Law  &;  Eq.  Rep.  11.) 

But,  however  all  this  may  be,  and  recognizing  for  the  pur* 
poses  of  the  present  case  the  right  of  each  stockholder  to  re- 
sist fundamental  changes  in  the  charter  to  his  injury  and 
against  his  consent,  it  seems  to  us  that  the  American  cases  that 
have  allowed  this  matter  to  be  set  up  at  law,  as  a  defence  to  a 
suit  for  calls  upon  stock  taken,  have  not  been  very  well  con- 
sidered, are  without  any  precedent  in  the  English  courts,  are 
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not  warranted  apon  just  legal  principles,  and  can  not  be  cajr- 
ried  out  in  practice  witbout  infinite  miscbief,  not  only  to  tbe 
public  interests  involved  in  all  great  works  of  tbis  cbaracter,  bat 
also  to  tbe  private  rigbts  of  tbe  otber  members  of  tbe  company. 
If  tbe  dissenting  member  is  released  at  law  by  tbe  mere  effect 
of  tbese  fundamental  cbanges,  it  is  because  tbey  bave  of  tbem- 
selves  broken  up,  witbout  any  judicial  sentence  to  tbat  effect, 
tbe  original  association,  on  account  of  tbe  inability  or  unfitness 
of  tbe  corporation,  as  now  constituted,  to  execute  tbe  original 
purpose?  of  tbe  association.  It  is  very  evident,  bowever,  tbat 
wbenever  tbis  question  is  to  be  discussed  and  settled,  tbere  are 
otber  parties  interested  in  it  besides  tbe  complaining  stockhold- 
ers and  tbe  corporate  body.  Tbe  members  of  tbis  ix>mpany 
bave  agreed  witb  one  another  to  construct  a  railroad  out  of  a 
joint  fund,  to  wbich  eacb  baa  contributed  in  proportion  to  the 
share  bo  is  to  have  in  tbe  work  when  completed  ;  and  it  is  not 
and  ought  not  to  be  in  the  power  of  any  one  or  more  of  the 
partners,  at  pleasure,  to  break  up  tbis  undertaking  by  with- 
drawing  the  fund  already  advanced ;  or,  which  is  the  same 
thing,  by  withholding  what  he  has  agreed  to  contribute ;  nor 
ought  the  courts  of  justice,  by  their  judgments,  to  produce 
this  result,  unless  in  a  case  proper  for  such  relief,  and  in  wbich 
all  the  interests  to  be  affected  are  represented  before  tbe  court. 
Whether,  however,  the  alleged  changes  in  the  constitution  of 
this  company,  procured,  or  at  least  assented  to  by  a  majori^ 
of  the  company,  are  of  such  a  character  as  to  warrant  the  in- 
terference of  the  courts  at  the  instance  of  a  dissenting  stock- 
holder, by  injunction  against  a  probable  misapplication  of  the 
funds,  or  by  a  decree  for  a  dissolution  of  tbe  original  associa- 
tion, on  account  of  the  unfitness  or  inability  of  tbe  corporation, 
as  now  constituted  under  the  amended  charter,  to  execute  the 
original  purpose  of  the  partners,  need  not  be  now  determined. 
In  the  view  we  take  of  tbe  case,  it  is  enough — yielding  to  this 
stockholder  all  the  rights  that  he  would  have  in  a  private  joint 
stock  company,  acting  under  voluntary  articles  of  association-— 
without  any  power  in  the  company  to  change  the  objects  of  as- 
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sociation,  or  alter,  in  the  least,  the  constitutioii  of  the  society — 
that  his  remedy  for  a  wrong  of  the  character  of  the  present 
one,  is  a  suit  in  equity,  in  which  all  the  parties  in  the  matter  to 
be  litigated  may  be  heard,  and  complete  justice  done  to  all  upon 
the  final  determination  of  the  case.  And  to  this  view  of  the 
subject  we  incline,  notwithstanding  some  of  the- American  cases 
to  which  we  have  been  referred  hold  quite  a  different  doctrine, 
and  allow  fundamental  changes  in  a  charter  to  be  used  by  a 
stockholder  as  a  defence  at  law  against  subsequent  calls  upon 
stock  previously  subscribed,  but  with  considerable  difference  of 
opinion  as  to  the  character  and  extent  of  the  changes  necessary 
to  produce  this  result. 

In  reference  to  this  defence  at  law,  we  remark,  that  the  only 
cases  we  have  found  in  which  the  relief  was  actually  granted 
upon  the  ground  suggested,  are,  The  Union  Lock  k  Canal 
Co.  V.  Towne,  1  N.  H.  44 ;  Hartford  &  N.  H.  Railroad  y. 
Croswell,  5  Hill,  385;  and  Winter  v.  The  Musco.  R.  Ce.,  11 
Oeor.  451  ;  although,  in  the  cases  of  Indiana  k  Ebensburg 
Turnp.  Co.  v.  Phillips,  2  Penn.  Rep.  184 ;  Penn.  &  Ohio 
Can.  Co.  V.  Webb,  9  Ohio,  189;  Barrett  v.  Sangamon  & 
Alton  Railroad,  18  Illinois,  506,  and  Green,  k  Col.  R.  Co. 
y.  Coleman,  5  Rich.  140,  the  general  doctrine  is  recognized 
upon  the  authority  of  previous  cases  in  Massachusetts,  New 
Hampshire  and  New  York,  but  not  applied  on  account  of  the 
diaracter  of  the  charges  made. 

In  the  New  Hampshire  and  New  York  cases,  the  stockhold- 
ers were  discharged  at  law  from  the  calls  upon  their  stock,  be- 
cause the  legislature  had  subsequently  increased  tho  power  of 
the  company,  in  one  case,  authorizing  it  to  purchase  a  hundred 
instead  of  six  acres  of  land ;  and  in  the  other,  allowing  it  to 
ran  a  line  of  steamboats  from  the  termination  of  their  road ; 
and  in  Oeorgia,  the  original  termination  of  the  road  was  chang- 
ed to  a  new  point,  fifty  miles  short  of  it,  and  in  a  different 
direction.  These  are,  it  is  beliered,  the  first  cases  in  which 
this  doctrine  was  put  in  practice,  and  the  authorities  referred 
to  for  it  are  two  eases  from  Massachusetts,  Mid.  Tump. 
20— VOL.  xxn. 
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Co.  T.  Looke,  8  Mass.  268,  and  Med.  Tarnp.  Co.  t.  Swan, 
10  Mass.  384  ;  a  case  from  New  York,  Livingston  v.  Lynch, 
4  John.  Ch.  Rep.  673,  and  the  case  from  Pennsjlyania,  of 
Ind.  and  Eben.  Tnmp.  Co.  y.  Phillips,  2  Penn.  184. 

A  careful  examination  of  the  Massachasetts  cases,  to  which 
all  the  others  refer,  will  show,  it  is  believed,  that  they  contain 
no  SQch  doctrine  as  that  applied  in  the  cases  that  cite  them  as 
authority.  The  only  question  in  them  was,  whether  the  com- 
pany could  recover  upon  an  express  collateral  promise  of  the 
stockholder  to  pay  calls  ;  and  while  it  was  holden  that  it  could 
not,  because,  under  the  circumstances  attending  the  promise,  it 
could  not  be  considered  as  made  to  the  company,  it  was  at  the 
same  time  admitted  that  the  party  was  a  member  of  the  com- 
pany as  then  constituted,  and  liable  as  such  to  all  the  reme- 
dies provided  by  the  charter  in  respect  to  calls  upon  stock  sub- 
scribers. 

The  case  from  Johnson's  Ch.  Reps,  was  a  suit  in  equity,  and 
the  decree  of  the  chancellor  establishes  that  in  a  private  joint 
stock  company  the  majority  can  not  change  the  constitution  of 
the  society  as  established  by  its  members,  without  the  oonsent  of 
every  one  ;  and  how  the  case  of  the  Ind.  and  Ebensb.  Tump. 
Co.  V.  Phillips  is  now  considered  in  Pennsylvania,  is  shown  by  the 
subsequent  cases,  already  referred  to,  of  Irwin  v.  Tump.  Co., 
and  Gray  v.  The  Monongahela  Nav.  Co. 

The  English  cases  referred  to  in  the  briefs,  we  think,  afford 
no  countenance  to  the  doctrine  here  insisted  upon.  We  remark, 
however,  that  there  is  a  manifest  distinction  between  the  Geor- 
gia case  and  the  cases  from  New  Hampshire  and  New  York. 
In  the  former,  assuming  that  there  had  been  a  substantial  legis- 
lative change  in  the  termination  of  the  road,  so  that  it  was  quite 
a  different  enterprise  from  that  originally  contemplated,  the 
plaintiff's  right  to  recover  further  calls  might  be  repelled  upon 
the  ground  that,  as  the  company  had  no  power,  as  now  consti- 
tuted, under  the  amended  charter,  to  build  die  road  originally 
designed,  it  ought  not  to  be  allowed,  even  at  law,  to  collect 
funds  that  it  could  not  lawfully  use ;  but,  in  the  other  case,  the 
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objection  is  not  that  the  funds,  if  used  at  all,  must  be  misap* 
plied,  but  that,  as  the  company  is  now  anthoriEed  to  do  other 
things,  it  may  misapply  them,  or,  at  least,  that  it  is  now  00 
changed  in  its  constitution,  that  it  is  an  unfit  agency  to  be 
tnisted  with  the  application  of  the  funds  originiJIy  contributed, 
and  should,  therefore,  be  deprived  of  all  control  over  them. 

We  are  disposed  to  think  that,  in  both  classes  of  cases,  the 
better  and  safer  remedy  for  all  persons  interested  would  be  a 
direct  proceeding  in  equity,  in  which  all  the  necessary  parties 
could  be  brought  before  the  court ;  bat,  without  determining 
this  now,  we  are  satisfied  that  when  the  changes  are  of  the 
diaracter  last  indicated,  consisting  only  of  an  increase  of  cor- 
porate powers,  or  of  a  difierent  organization  of  the  corporate 
body,  leaving  it,  with  lawful  power,  to  execute  what  may  be 
considered  as  substantially  the  original  work,  the  party  can  not 
be  relieved  at  law  in  a  suit  for  calls  upon  his  stock. 

We  proceed,  therefore,  to  an  examination  of  the  changes  here 
complained  of.  They  are,  in  the  termination  of  the  road,  and 
in  the  additional  powers  conferred  upon  the  company,  not  only 
to  build  branches,  but  also  to  issue  new  stock,  and  thereby  les- 
sen the  relative  power  of  the  stockholders. 

The  original  charter  was  for  a  ^'road  from  the  city  of  St. 
Louis  to  the  city  of  Jefierson,  thence  to  some  point  in  the  west- 
em  line  of  Van  Buren  (now  Cass)  county,  in  this  state,  with  a 
view  to  its  continuation  westward  to  the  Pacific  ocean."  The 
amendment  of  March  1st,  1851,  was  from  the  same  beginning, 
^<  on  any  route  the  company  may  deem  most  advantageous  to 
any  point  in  the  western  line  of  this  state,  which  the  said  com- 
pany may  select ;"  and  the  act  of  25th  December,  1852,  pro^ 
Tided  that  the  road,  beginning  at  the  same  beginning,  should 
mn  "  westwardly  by  way  of  Jefferson  city,  and  thence  along 
Ae  best  and  most  practicable  inland  route  through  the  county 
of  Johnson,  terminating  at  any  point  in  Jackson  county  whidi 
may  be  designated  by  the  company." 

In  Irwin  v.  The  Tump.  Oo.,  (2  Penn.  &  Watt's  Eep.  470,) 
it  was  held  that  a  change  in  the  intermediate  points  of  a  road 
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would  not  release  the  stockholders  from  the  calls  ;  and  in  the 
Penn.  and  Ohio  Oan.  Go.  y.  Webb,  (9  Ohio,  189,)  it  was  re- 
marked by  the  court,  even  in  reference  to  changes  in  the  termi- 
native  points :  ^^  It  is  not  every  minute  change  which  will  ab- 
solve a  subscriber  from  his  engagements.  In  works  of  this 
kind,  some  power  of  regulation  is  retained  by  the  legislature- 
some  discretion  is  confided  to  agents  who  execute  the  details. 
When  the  subscription  is  general,  nncombined  with  conditions, 
perhaps  the- stockholder  has  no  reason  to  complain  of  any  line 
of  transit  which  starts  from  the  same  point  of  business,  accom- 
modates the  same  line  of  travel,  and  substantially  subserves  the 
same  general  interests."  The  only  objection,  however,  that 
could  be  taken  here,  in  reference  to  the  legislative  change  in  the 
position  of  the  road,  is  to  that  made  by  the  act  of  Ist  March, 
1851  ;  but  it  was  decided  here,  in  the  Pacific  Railroad  v.  Ren- 
shaw,  (18  Mo.  210,)  that  that  change  did  not  release  the  stock 
subscribers,  and  there  is  no  pretence  for  insisting  that  the  sub- 
sequent change  in  the  location  of  the  road,  made  by  the  act  of 
25th  December,  1852,  had  that  effect.  That  act  only  desig- 
nated one  of  the  many  routes  that  it  was  competent  for  the 
company  to  select  under  the  act  of  March,  1851,  and  by  ac- 
cepting the  amendment  of  1852,  and  thereby  selecting  the  route 
there  indicated,  the  company  only  exercised  the  power  of  selec- 
tion they  had  under  the  act  of  March,  1851. 

In  reference  to  the  other  amendments,  it  is  seen  that  they 
do  not  put  it  out  of  the  power  of  the  company  to  apply  the 
fund  to  the  purpose  for  which  it  was  subscribed,  and  therefore 
these  changes,  under  the  view  we  have  taken  of  the  law,  consti- 
tute no  defence  in  this  action. 

If  the  company  are  about  to  misapply  the  funds  to  the  injury 
of  any  stockholder,  his  redress  is  by  a  direct  proceeding  to  re- 
strain such  misapplication ;  and  if  the  company  can  not  now 
be  safely  trusted  with  the  funds,  on  account  of  the  changes  in 
its  constitution,  or  if  it  ha$  conducted  or  is  tiow  so  conducting 
the  affairs  of  the  stockholders  as  to  show  that  a  continuation  of 
the  association  oan  not  result  in  effecting  its  original  purpose. 
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and  tbe  stockholders,  in  a  public  corporation  of  this  character, 
»re  entitled  to  the  same  relief  to  which  they  are  entitled  against 
a  private  joint  stock  company,  (about  which  we  refrain  from 
expressing  any  opinion,)  the  remedy  is  a  direct  proceeding  to 
which  all  the  associates  are  made  parties,  either  individually  or 
by  representation,  and  where  prope>  relief  can  be  administered 
to  the  complaining  party,  according  to  the  exigency  of  the  case, 
and  consistently  with  the  rights  of  others. 

The  result  is.  Judge  Ryland  concurring,  that  the  judgment 
must  be  affirmed. 

Scott,  Judge.  The  question  involved  in  this  case  seems  to 
be  well  settled  in  the  American  courts.  That  a  material  alter- 
ation in  the  charter  of  a  corporation,  which  is  its  fundamental 
law,  will  discharge  a  stockholder  from  future  liability  for  calls 
on  his  subscription,  previously  made,  when  the  alteration  is 
effected  without  his  consent,  stands  on  principles  of  law  long 
recognized,  and  founded  in  justice.  I  do  not  find  that  there  is 
any  contrariety  of  opinion  on  the  subject.  Courts  have  differed 
as  to  the  extent  of  the  change  in  a  charter  which  will  produce 
this  consequence,  but  all  of  them  unite  in  sanctioning  the  gen* 
ethl  rule.  Although  a  stockholder  is  a  member  of  the  corpo- 
rate body,  yet  there  is  an  individual  contract  between  him  and 
diat  body  which  is  defined  by  the  terms  of  the  charter  existing 
at  the  time  of  his  subscription.  He  agrees  to  pay  his  money 
for  a  specified  purpose,  and  for  that  alone,  and  on  no  principle 
of  law  or  justice  can  the  corporation,  without  his  consent, 
change  the  purpose  to  which  he  agrees  it  shall  be  applied  and 
yet  compel  its  payment.  A  payment  coerced  under  such  cir- 
cumstances, would  be  arbitrary  and  tyrannical  and  abhorrent 
to  all  our  notions  of  the  sanctity  of  contracts.  It  is  no  an- 
swer that  the  stockholder  was  aware  that  a  majority  of  the  cor- 
poration could  apply  for  and  obtain  from  the  legislature  a 
change  of  its  powers  and  objects.  The  legislature  may  change 
tbe  charter,  but  it  has  no  power  to  vary  the  contract  of  the 
atockholder  against  his  consent.    If  a  corporation  will,  against 
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the  wishes  of  its  stockholders^  obtain  a  mftterial  change  of  ite 
fundamental  law,  it  most  be  content  to  lose  the  subscriptioas 
which  had  been  previoasly  made.  It  is  for  the  interest  of  cor- 
porations that  snch  should  be  the  law.  What  prudent  man 
would  invest  his  money  in  an  enterprise  which  he  has  wdl 
considered  and  deemed  profitable,  if,  at  any  moment  after- 
wards, a  majority  of  &ose  with  wbom  he  is  assodated  may 
change  the  character  of  the  enterprise  and  compel  him  to  pay 
his  money  in  an  adventure  whidi  his  judgment  condemns  and 
which  he  sees  would  end  in  ruin  ? 

As  this  is  a  matter  of  some  moment  at  this  time,  it  may  be 
as  well  to  refer  to  some  of  the  eases  which  have  been  decided 
in  relation  to  it.  As  far  as  I  have  examined,  they  are  of  one 
tenor.  In  the  case  of  the  Middlesex  Turnpike  Gor.  v.  Locke^ 
(8  Mass.  268,)  it  was  determined  that  where  the  directors  of  a 
turnpike  corporation,  with  the  assent  of  the  corporation,  pro- 
cured an  act  of  the  legislature,  altering  the  course  of  the  turn- 
pike road,  one  who,  before  such  alteration,  had  subscribed  for  a 
8h«re  and  had  expressly  promised  to  pay  all  assessments,  was 
held  not  to  be  answerable  in  an  action  for  the  assessments • 
The  court  said  the  plaintiffs  rely  on  an  express  contract,  and 
they  are  bound  to  prove  it,  as  they  allege  it.  Here  the  proof 
is  of  im  agreement  to  pay  assessments  for  making  a  turnpike 
ia  a  certain  specified  direction,  and  of  the  making  a  turnpike 
in  a  different  direction.  The  defendant  may  truly  say,  nott 
hmc  in  /(Bdera  vent.  He  was  not  bound  by  the  application  of 
the  directors  to  the  legislature  for  the  alteration  of  the  coarse 
of  the  road,  nor  by  the  consent  of  the  corporation  th^eto. 
Much  fraud  might  be  put  in  practice  under  a  contrary  decision. 
The  same  doctrine  is  maintained  by  the  same  court  in  the  sub- 
sequent case  of  the  Middlesex  Turnpike  Corporation  v.  Swan, 
(11  Mass.  898.)  In  the  case  of  the  Hartford  k  New  Haven 
Bailroad  Go.  v.  Groswell,  (6  Hill,  888,)  the  Supreme  Gourt  of 
New  Tork  held  that,  if  a  corporation  procure  an  alteration  to 
be  made  in  its  charter,  by  which  a  new  and  different  businesa 
ii  superadded  to  that  originally  contemplated,  such  of  tko 
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Stockholders  as  do  not  assent  to  the  alteratioa  will  be  absolved 
from  liabili^  on  their  subscriptions  to  the  capital  stock,  espe- 
cially if  the  alteration  be  one  plainly  prejudicial  to  their  inter- 
ests. In  this  case,  the  court  remarked :  ^^  It  is  most  obvious,  if 
incorporated  companies  can  succeed  in  establishing  this  sort  of 
absolute  control  over  the  original  contract,  entered  into  with 
them  by  the  several  corporators,  there  is  no  limit  to  which  it 
may  not  be  carried,  short  of  that  which  defines  the  boundary  of 
l^islative  authopty.  The  proposition  is  too  monstrous  to  be 
entertained  for  a  moment.  Oorporations  possess  no  such 
power.  The  original  charter  is  ihe  fundamental  law  of  the 
association,  the  constitution  which  prescribes  limits  to  the  direc- 
tors, oflGksersand  agents  of  the  company  not  only,  but  to  the 
action  of  the  corporate  body  itself,  and  no  radical  change  or 
alteration  can  be  made  or  allowed  by  which  new  and  additional 
objects  are  to  be  accomplished,  or  responsibilities  incurred  by  the 
company  so  as  to  bind  the  individuals  composing  it,  without 
their  assent."  In  New  Hampshire,  in  the  case  of  the  Proprie* 
tors  of  the  Union  Locks  &  Canals  v.  Towae,  (1  New  Hamp. 
44,)  it  was  determined  where  an  individual  had  contracted  to 
take  a  share  in  a  corporation  created  for  the  purpose  of  making 
a  river  navigable,  and  empowered  to  hold  real  estate  not  ex- 
ceeding six  acres,  and  to  collect  a  toll  forty  years,  not  exceed- 
ing twelve  per  cent,  per  annum  on  the  amount  of  money  ex- 
pended, and  afterwards,  the  legislature,  upon  the  petition  of 
the  corporation,  but  without  the  assent  of  the  individual,  au- 
thorised them  to  hold  real  estate  to  the  amount  of  one  hundred 
acres,  and  to  collect  a  toll  unlimited  as  to  its  amount  and  du- 
ration, that  the  individual  was  discharged  from  his  contract 
iMid  not  liable  for  any  subsequent  assessment  on  the  share. 
The  court  observed,  the  opinion  being  delivered  by  Judge 
Woodbury,  <^  that,  to  make  a  valid  change  in  this  private  con- 
tract, as  in  any  other,  the  assent  of  both  parties  is  indispensa- 
ble.  The  corporation,  on  one  part,  can  assent  by  a  vote  of  the 
inaj(»ity  ;  the  individual  on  the  other  part,  by  his  own  personal 
act*     However  the  corporation  then  may  be  bound  by  the  as- 
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sent  to  the  additional  acts,  this  defendant,  in  his  individual 
capacity,  haying  neyer  consented  to  either  of  them,  is  under 
no  obligation  to  the  plaintiffs  except  what  he  incurred  by  be- 
coming a  member  under  the  first  act.  Consequently,  the  as- 
sessments sued  for,  if  raised  to  advance  objects  essentially  dif- 
ferent  from  those  origiqally  contemplated,  are  not  made  in 
conformity  to  the  defendant's  special  contract  with  the  corpo- 
ration ;  and  this  action,  sustainable  on  that  contract  alone, 
cannot  be  supported/'  In  Georgia,  in  the  case  of  Winter  v. 
The  Muscogee  Railway  Co.  (11  Ga.  450,)  it  was  decided  that, 
^^  where  a  charter  was  granted  to  build  a  railroad  between  cer- 
tain points,  and  the  defendant  subscribed  for  shares  of  stock, 
and  afterwards  the  charter  was  amended  by  changing  one  of 
the  termini  of  the  road,  running  it  in  a  direction  different  from 
that  contemplated  by  the  original  charter,  the  defendant  was 
released  from  the  payment  of  his  subscription,  as  he  had  not 
consented  to  the  alteration.''  The  court  said  '^  that  corpora- 
tions can  exercise  no  power  over  the  corporators  beyond  those 
conferred  by  the  charter  to  which  they  have  subscribed,  except 
on  the  condition  of  their  agreement  and  consent.  That,  al- 
though alterations  may  be  made  in  the  charter  of  an  incorpora- 
ted company,  in  furtherance  of  the  designs  and  objects  of  the 
company,  yet  in  all  such  cases  due  regard  must  always  be  had 
to  the  inviolability  of  private  contracts.  The  original  contract 
of  the  parties  can  not  be  materially  or  essentially  altered  by  an 
amended  charter,  so  as  to  bind  subscribers  thereto  without  their 
assent."  The  doctrine  maintained  in  this  opinion  is  recognised 
in  Illinois,  in  the  case  of  Barret  v.  The  Alton  &  Sangamon 
Railroad  Co.,  (18  Ills.,  508.)  On  this  question  similar  views 
are  expressed  by  the  court  of  Ohio,  in  the  case  of  The  Penn. 
&  Ohio  Can.  Co.  v.  Webb,  (9  Ohio,  136)  ;  also  by  tiie  court  in 
Vermont,  in  the  case  of  Stephens  v.  Rutland  k  Burlington 
Railroad  Co.,  reported  in  Wharton's  Law  Register  for  Janua- 
ry, 1858.  The  court  in  Pennsylvania,  in  the  case  of  the  Turn. 
Co.  V.  Phillips,  (2  Penn.  &  Watts,  194,)  maintain  the  same 
doctrine ;  nor  do  I  conceive  that  there  is  any  thing  inconsistent 
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with  the  principle  therein  declared  in  the  subsequent  case,  in 
the  same  book,  of  Irwin  v.  The  Turnpike  Co.,  470. 

I  do  not  understand  that  the  law  in  England,  in  relation  to 
this  question,  is  different  from  that  maintained  in  the  courts  of 
the  United  States.  This  may  be  inferred  from  the  cases  of  the 
Midland  Great  West.  Railway  Co.  v.  Gordon,  (16  Meeson  k 
Wellsby,  808,)  and  Davis  v.  Hawkins,  (3  M.  &  Sel.  488.)  I 
do  not  consider  that  the  case  of  Ware  y.  Tho  Grand  Junction 
Water  Works  Co.,  (2  Rus.  &  Mylne,  470,)  contains  any  thing 
at  variance  with  the  principle  above  stated..  That  was  no  ac- 
tion on  a  contract.  The  law  applicable  to  contracts  had  noth- 
ing to  do  with  it.  That  was  an  application  by  the  stockhold- 
ers to  a  court  of  Chancery  to  restrain  the  corporation  from 
applying  to  parliament  for  an  enlargement  of  its  powers. 
Corporations  may  undoubtedly  apply  to  the  legislature  for  an 
extension  of  their  powers,  but  they  must  take  the  consequence 
of  such  extension  when  it  materially  and  essentially  varies  !he 
purposes  and  objects  of  the  original  charter.  What  redress 
18  it  to  a  party  if  he  is  compelled  to  pay  his- money  in  the  first 
instance,  and  then  to  apply  to  a  court  for  an  injunction  to  re- 
strain its  improper  application  ?  If  collected,  it  can  not  be  ap- 
plied to  the  original  purposes  of  the  corporation,  for  they  are 
materially  changed ;  and  so  if  the  company  is  restrained,  it 
must  lie  idle  in  its  hands,  and  if  so,  it  should  not  be  received, 
as  in  equity  and  justice  it  ought  to  be  returned  to  the  stock- 
holder, as  it  can  not  be  used  for  the.  purpose  for  which  it  was 
agreed  to  be  paid. 

In  my  opinion,  the  change  in  the  charter  was  of  such  a  char- 
acter as  justified  the  subscriber  in  withholding  the  payment  of 
his  calls,  and  therefore  the  judgment  should  be  reversed. 
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Speck,  Appellant,  y.  Wohlien  and  WolfF|  Bespondents. 

1.  Whenever  by  the  rules  of  equity  a  party  is  entitled  to  have  a  right  to  land 
rested  in  him^  the  remedy  may  be  had,  in  St.  Louis  county^  in  the  Land 
Court 

2.  Where  a  sale  of  real  estate  of  a  decedent  has  been  made  under  an  order  of 
the  probate  court  for  the  payment  of  the  debts  of  aaid  intestate's  estate 
upon  a  petition  of  the  administrators^  and  the  sale  has  been  approved  by 
said  court,  but  the  administrators  have  refused  to  make  a  deed  of  the  land 
sold ;  heldy  that  a  court  of  equity  can  not  compel  the  administrators  to  make 
a  deed  to  the  purchaser,  nor  can  it,  by  its  decree^  vest  the  title  to  the  land 
in  said  purchaser. 

3.  Where  a  sale  of  real  estate  of  a  decedent  for  the  pajrment  of  debts  is  ap- 
proved by  the  probate  court  at  the  same  term  during  which  the  sale  takes 
place,  the  heir,  not  having  notice  of  such  approval,  so  that  he  is  deprived 
of  his  appeal,  may  call  in  question  such  approval  in  a  suit  brought  against 
him  by  the  purchaser  for  a  devestiture  of  title. 

Error  to  St.  Louis  Land  Court. 

This  was  a  suit  institated  by  Ann  0.  Speek,  against  L.  Ba- 
dolph  Wohlien  as  the  only  heir  of  Diedriok  W.  Wohlien ,  and 
also  of  Anna  Wohlien,  his  wife,  and  against  John  Wolff,  as  the 
surviving  administrator  of  the  said  Diedrick  W.  WoUien. 
Plaintiff,  in  her  petition,  prayed  that  the  title  to  a  oortain  lot« 
situate  in  the  St.  Loais  common,  might  be  vested  in  her,  the 
said  plaintiff. 

The  faots,  as  they  appeared  in  proof  on  the  trial,  are  as  fol- 
lows :  The  city  of  St.  Louis,  by  deed  dated  May  22d,  1842, 
demised  to  Diedrich  W.  Wohlien  lot  No.  5,  in  block  No.  14,  of 
the  St.  Louis  common,  containing  8  57-100  acres,  at  an  annual 
rent  of  $45  52 ;  that  being  five  per  cent,  upon  the  amount  bid 
($910  85)  for  said  lot  by  him  at  a  public  sale.  Wohlien  had 
tiie  privilege  of  at  any  time  paying  the  amount  of  his  bid,  and 
upon  80  doing  would  have  been  entitled  to  receive  a  fee  simple 
deed  from  the  city.  At  the  end  of  fifty  years  from  the  sale, 
and  at  the  end  of  every  fifty  years  thereafter,  the  lot  was  to  be 
valued,  and  the  said  Wohlien  was  to  pay  as  a  yearly  rent  there- 
after five  per  cent,  upon  such  valuation. 
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The  said  D.  W.  Wohlien  died  about  August  18th,  1842, 
leaving  the  respondent,  L.  Rudolph  Wohlien,  his  only  heir.  His 
widow,  Anna  Wohlien,  and  the  respondent,  John  Wolff,  admin- 
istered on  his  estate.  At  the  December  term,  1844,  of  the  St. 
Louis  Probate  Court,  said  administrators  presented  their  peti- 
tion for  the  sale  of  so  much  of  the  real  estate  of  their  intestate 
as  would  pay  the  remaining  debts  due  from  his  estate.  After- 
wards, all  ike  steps  required  by  law  haying  been  duly  taken, 
said  eourt,  at  its  March  term,  1845,  ordered  the  real  estate  of 
the  deceased,  mentioned  in  the  said  petition,  and  as  a  part 
thereof  the  aboye  described  lot,  to  be  sold  on  the  &st  Monday  of 
June,  at  the  succeeding  June*  term  of  said  court.  Said  lot  was 
duly  appraised  and  was  valued  ^<  at  the  sum  of  $1600  for  the 
fee  of  the  same,  the  purchase  price  of  the  same — $910  85— 
being  yet  due  to  the  dty,  which  is  included.'' 

On  the  day  appointed  in  the  order,  to-wit,  June  2d,  1845, 
all  the  requisites  of  the  law  having  been  complied  with,  all  the 
rigbt,  title  and  interest  of  the  intestate,  in  and  to  the  lot  in  con- 
troversy, was  duly  exposed  for  sale.  It  was  fully  made  known 
and  explained  to  the  bidders  and  others  present  at  the  sale,  that 
there  was  due  to  the  city  on  said  lot  the  sum  of  $910  85,  that 
being  the  amount  of  the  bid  made  by  the  intestate,  on  which  the 
annual  interest,  at  five  per  cent.,  amounting  to  $45  52,  was 
payable  to  the  city  in  lieu  of  rent ;  that  the  annual  interest, 
$45  52,  for  the  year  ending  May  2d,  1845,  was  still  due  to  the 
ci^  and  unpaid ;  that  these  sums  would  have  to  be  paid  by  the 
purchaser.  At  this  sale,  the  said  Anna  Wohlien,  one  of  the 
administrators,  being  the  highest  and  best  bidder,  became  the 
purchaser  of  said  lot,  it  being  stricken  off  to  her  at  the  price 
and  sum  of  $420.  The  said  administrators  made  a  report  of 
this  sale  to  the  probate  court,  June  6th,  1846,  and  on  the  same 
day  said  sale  was  approved  by  said  court. 

It  was  in  evidence  that  in  the  settlement  of  said  administra- 
tors with  the  probate  court,  at  its  September  term,  1846, 
MBong  the  items  of  debit  against  their  intestate's  estate  there 
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was  the  following:  ^^ Interest  to  dtj  on  real  estate  from  May 
2d,  1844,  to  May  2d,  1846,  No.  2,  $47  82.'' 

It  was  also  in  evidence  that  the  sum  bid  by  the  said  Anna 
Wohlien,  to-wit,  $420,  was  duly  paid  by  her  ;  that  the  rent  or 
interest  dae  the  city  was  paid  by  her,  January  7th,  1846  ;  that 
if  the  said  rent  was  charged  by  said  administrators  against  the 
estate  of  their  intestate,  it  was  a  mistake ;  that  a  final  settle- 
ment of  the  estate  of  the  said  Diedrich  W.  Wohlien  was  made 
March  25th,  1848,  and  the  administrators  were  discharged. 

No  deed  was  ever  made  by  the  said  Wolff  to  his  co- admin- 
istratrix, the  said  Anna  Wohlien,  althoagh  the  same  was  de- 
manded soon  after  the  sale  by  th'e  said  Anna.  A  deed  from 
the  said  Wolff,  joined  in  by  herself,  as  administratrix,  was  also 
demanded,  bat  none  was  ever  made. 

In  the  year  1846,  after  the  said  sale,  the  said  Anna  Wohlien 
executed  a  deed  of  relinquishment  to  the  city  of  St.  Louis  of 
said  lot,  and  received  in  return  from  the  city  a  conveyance  in 
fee  simple  of  the  same.  She  afterwards,  on  the  16th  of  Jan- 
nary,  1846,  sold  and  conveyed  the  said  lot  to  the  appellant, 
Ann  C.  Speck.  She  died  in  1849,  leaving  the  respondent,  L. 
Rudolph  Wohlien,  her  only  heir  at  law. 

The  court  below  decided  that  it  had  no  jurisdiction  to  order 
or  decree  a  conveyance  of  the  lot  in  controversy  by  either  of  the 
defendants,  L.  B.  Wohlien  and  J.  Wolff;  nor  to  vest  in  plain- 
tiff, by  its  own  decree,  any  right,  title  or  interest  which  the  said 
D.  W.  Wohlien  had  in  said  lot.  Thereupon,  plaintiff  took  a 
nonsuit,  with  leave  to  move  to  set  the  same  aside,  and  a  motion 
to  that  effect  having  been  made  and  overruled,  the  case  is 
brought  here  by  appeal. 

T.  Polk^  for  appellant.  1.  The  Land  Court  had  jurisdio- 
tion  of  this  case,  and  had  power  to  give  the  relief  prayed  for. 
(Sess.  Acts,  1853,  p.  90 ;  Code  of  Practice,  art.  I,  §  1  and 
2,  and  art.  H,  §  1 ;  R.  0.  1845,  p.  88-50,  634,  380,  831  ; 
Overton  y.  McFarland,  15  Mo.  815  ;  Miller  v.  Woodward,  8 
Mo.  171 ;  9  Mo.  889 ;  E.  C.  1885,  p.  156 ;  15  Mo.  225 ;  1 
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Story  Eq.  529. )  2.  The  Land  Court  then  haying  jarisdiction, 
the  plaintiff  is  entitled  to  the  relief  sought.  The  sale  of  the  lot 
in  controYersj  was  made  after  all  the  requisites  of  the  law  had 
been  complied  with,  and  having  been  approved  bj  the  court, 
Anna  Wohlien,  the  purchaser,  was  entitled  to  have  the  title  to 
the  lot  in  question  vested  in  her,  and  her  co- administrator  ought 
to  have  made  her  a  deed  conveying  the  same  to  her.  He  is 
the  proper  person  to  make  the  deed.  (R.  C.  1885,  p.  58, 
§  22 ;  Sess.  Acts,  1851,  p.  210,  §  2.)  But  the  question  is 
not  so  much  who  ought  to  make  the  deed,  as  has  appellant  a 
right  to  the  land.  She  clearly  has.  The  heir  and  distributee 
has  therefore  been  made  a  party.  If  it  be  maintained  that  the 
power  of  the  administrator  to  make  a  deed  is  a  statutory  power, 
and  that  therefore  the  Land^  Coui^  can  not  interfere  with  it,  it 
is  answered  that  this  is  not  a  case  of  a  defective  execution  of  a 
power.  The  execution  of  the  power  has  here  been  carried  to  a 
certain  point,  and  then  stopped  without  cause  and  against 
right.  The  object  of  this  suit  is  to  have  the  execution  carried 
forward  and  completed.  The  purchaser  has  done  all  on  her 
part  that  she  was  required  to  do.  In  the  case  of  Moreau  v. 
Detchmendy,  18  Mo.  522,  there  was  a  defective  execution  of  a 
statutory  power.  The  same  is  true  of  the  case  of  Bright  v. 
Boyd,  1  Sto.  486.  (See  Chance  on  Powers,  54,  548;  Alex- 
ander V.  Merry,  9  Mo.  614. )  8.  If  it  be  objected  that  the 
land  in  controversy  did  not  sell  for  three-fourths  of  its  appraised 
value,  and  that  therefore  the  sale  was  improperly  approved,  it 
is  answered  that  the  approval  by  the  probate  court  of  said  sale 
has  settled  that  question  forever.  Whether  the  court  ought  to 
have  approved  of  the  sale  can  not  be  inquired  into  collaterally, 
as  in  this  case.  (See  4  Wend.  436 ;  12  id.  538  ;  8  Metcalf, 
861;  2  Raw.  287;  2  Penn.  821 ;  8  Verm.  868;  11  S.  ft 
R.  422 ;  10  Pet.  478  ;  2  How.  819 ;  2  Pet.  169 ;  16  Mo.  21 ; 
19  Mo.  96,  621.)  The  lot  was  however  sold  at  three- fourths 
of  the  appraised  value.  4.  The  objection  that  the  report  of 
the  sale  ought  to  have  been  made  by  the  administrators  to  the 
next  September  term  of  the  probate  court|  and  not  to  the  same 
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Jane  term  during  which  the  land  wM  sold,  is  answered  by 
sajing  that  this  is  a  matter  that  can  not  be  reached  collaterally 
in  this  sttit.  It  could  be  reached  only  by  appeal.  (R.  C.  1846, 
p.  106 ;  2  Verm.  258  ;  2  Green's  Oh,  R.  147;  16  Mo.  9.) 
Wolff,  the  eo-administrator,  could  have  enforced  the  sale 
against  Mrs.  Wohlien  in  a  court  of  equity,  by  a  bill  for  specific 
performance.  (2  Green's  Oh.  B.  166-165;  2  Sto.  £q.  p. 
87;  6  Wheat.  628.) 

Field  and  Gibson^  for  respondents.^ 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

As  to  the  question  whether  the  Land  Oourt  has  jurisdiction 
to  afford  the  relief  asked  by  the  pkiintiff,  we  are  of  opinion  that 
if  a  case  had  been  made  which  would  have  warranted  the  equi- 
table relief  sought  by  the  plaintiff,  the  Land  Oourt  would  have 
been  the  proper  tribunal  to  hear  and  determine  the  cause.  We 
understand  that  wherever,  by  the  rules  of  equity,  a  par^  is 
entitled  to  have  a  right  to  land  vested  in  him,  the  remedy  may 
be  had  in  the  Land  Court.  It  is  a  mistake  to  suppose  that  ike 
mere  fact  of  a  final  settlement  of  an  estate  having  been  made 
in  the  county  court,  of  itself  gives  a  party  a  claim  to  relief  that 
he  would  not  otherwise  have.  Where  estates  have  been  settled 
ancT  distribution  made,  this  court  has  allowed  one  having  a 
claim  against  an  estate  to  come  into  equity  for  relief  in  the  first 
instance,  making  the  personal  representatives,  heirs  and  distri- 
butees parties,  without  having  his  demand  first  established  in  a 
court  of  law  or  county  court.  The  Land  Court  has  no  juris- 
diction of  this  case  in  the  same  sense  that  no  other  would  have 
had  jurisdiction,  because  the  plaintiff  did  not  show  herself 
entitled  to  the  relief  she  sought  in  the  way  in  which  it  was 
asserted. 

When  Wohlien,  the  father,  died,  the  lot  in  dispute  descended 
to  his  son,  one  of  the  defendants.    Instead  of  suing  the  heir 

*  There  \b  no  brief  on  file  on  the  part  of  reepondeotBi  md  therefore  it  is  not  attempted 
to  Mt  forth  the  line  of  argament  pwiiied. 
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<Hr  devisee,  our  law  gives  a  power  to  the  administrator  or  exec- 
utor to  sell  die  lands  of  a  deceased  person  for  the  payment  of 
his  debts  by  conforming  to  the  regulations  prescribed  by  the 
statute.  To  this  proceeding  the  heir  is  no  party  except  so  far 
as  he  pleases  to  make  himself  one,  though  he  is  bound  by  it 
when  the  regular  legal  steps  have  been  taken  to  divest  his  es- 
tate. Now  an  order  is  made  for  the  sale  of  a  decedent's  land 
for  the  payment  of  his  debts.  For  some  reason  or  other  the 
party  purchasing  under  the  order  of  sale  fails  to  obtain  a  title 
to  the  land  he  purchased.  On  what  principle  can  the  purcha- 
ser call  on  the  heir  to  perfect  his  title  ?  ^at  is  the  difference 
between  the  heir  and  the  debtor  in  an  execution  ?  May  not  the 
heir  say  that  he  has  had  nothing  to  do  with  the  matter ;  that  no 
act  of  his  had  been  an  inducement  to  the  purchaser ;  that  the 
law  idlowing  a  sale  of  his  inheritance  prescribes  a  way  by 
which  the  purdiaser  may  obtain  a  deed ;  he  has  therefore  no 
right  to  call  upon  him  for  aid,  as  by  no  act  or  demand  of  his 
was  the  purchaser  in  the  situation  of  which  he  complains. 
There  is  a  large  class  of  cases  in  which  third  persons  are  ves- 
ted with  a  power  to  sell  the  lands  of  others,  and  it  is  no  easy 
matter  to  distinguish,  in  prindple,  this  case  from  any  other  of 
that  class.  An  affirmance  of  the  right  to  relief  in  this  case 
would,  in  effect,  overthrow  the  principle  that  courts  of  equity 
will  not  relieve  against  a  defective  execution  of  a  legal  or  sta- 
tutory power — a  consequence  which  no  one  can  contemplate 
without  being  struck  with  the  inconvenience  which  may  follow 
from  it.  The  case  of  Bright  v.  Boyd,  (1  Story's  Rep.  478,)  is 
in  point  on  this  subject,  and  that,  too,  was  the  case  of  a  sale  of 
land  by  an  administrator.  The  giving  of  a  bond  was  a  neces- 
sary prerequisite  to  a  sale,  and  the  administrator  failed  to  give 
one.  It  was  held  that  the  omission,  whether  accidental  or  not, 
eould  not  be  treated  as  a  mistake  or  accident  remediable  in  a 
court  of  equity  ;  that  courts  of  equity^  while  they  afford  relief 
against  a  defective  execution  of  a  power  executed  by  a  private 
person,  yet  they  can  not  afford  relief  against  the  defective  exe- 
cution of  a  power  created  by  law,  nor  dispense  with  all  the  ne- 
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cessary  formftlities.  The  same  principle  is  reoogoised  in  the 
case  of  Morean  y.  Detchemendy,  (18  Mo.  522,)  and  applied  to 
a  deed  execnted  bj  a  sheriff.  In  this  last  case,  the  instrument 
was  inoperative  for  want  of  a  seal.  There  can  be  no  snbstan- 
tial  difference  between  a  void  instrament  which  has  a  mere 
physical  existence  and  no  deed  at  all.  The  case  of  Pottinger 
y.  Pottinger,  2  Green.  (N.  J.)  167,  merely  shows  that  an  ad- 
ministrator may  enforce  a  contract  made  to  purchase  land  at 
his  sale  under  an  order  of  court.  Because  courts  of  equity 
will  not  enforce  the  specific  performance  of  a  contract  unless 
there  is  a  mutuality  of  remedy  between  them,  therefore  it  is  ar- 
gued that  chancery  would  enforce  the  contract  against  the  heir. 
But  this  does  not  follow.  The  mutuality  would  be  confined  to 
the  administrator  and  purchaser,  and  would  not  extend  to  tiie 
heir,  who  had  nothing  to  do  with  the  contract  between  them. 
This  is  said  in  answer  to  the  argument  resting  on  this  case,  and 
is  not  intended  to  sanction  the  law  of  it.  We  do  not  consider 
that  the  case  of  the  Heirs  of  Pratte  y.  the  Heirs  of  McGulionghy 
(1  McLean's  B.  69,)  though  conflicting  with  those  above  cited, 
as  sustaining  the  plaintiff  in  her  claim  to  relief.  In  the  case 
referred  to,  it  would  seem  that  the  executor,  who  alone  could 
make  the  deed,  was  dead,  and  Uiat,  perhaps,  was  the  induce- 
ment to  the  opinion,  though  there  seems  to  be  some  distinction 
taken  between  a  defective  execution  of  a  power  and  a  defective 
power,  without  distinguishing  between  powers  created  by  law 
and  those  deriving  their  existence  from  the  acts  of  individuals. 
The  point  determined  in  that  case  is  not  in  this,  and  we  will 
express  no  opinion  in  relation  to  it.  The  petition  of  the  plain- 
tiff states  that  there  is  a  person  in  existence  from  whom  she 
is  entitled  to  a  deed,  and  it  does  not  appear  that  he  has  re- 
fused it. 

The  distinction  between  the  case  under  consideration  and  that 
of  Frye  v.  Kimball,  (16  Mo. )  and  similar  cases,  is  obvious.  It 
is  one  thing  to  sustain  an  ancient  deed,  on  which  the  rights  of 
property  repose,  against  objections  which  may  be  urged  for  its 
overthrow,  and  another  thing  to  make  a  deed,  or  pass  a  title 
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when  the  same  objections  are  urged  as  reason  why  the  deed 
shonld  not  be  ezecnted  or  the  title  pass  in  the  first  instance. 
Deeds  eyery  day  are  sustained  against  objections,  which,  if  they 
had  been  urged  as  a  reason  why  the  deed  should  not  have  been 
executed,  would  have  prevailed. 

It  is  maintained  that  the  approval  of  the  sale  can  not  be 
questioned  in  a  collateral  proceeding.  Had  the  approval  been 
made  at  the  term  required  by  law,  there  might  have  been  some 
weight  in  this  proposition.  The  party  affected  could  then  have 
taken  his  appeal.  But  the  objection  here  is,  that  the  approval 
was  made  at  a  time  when  he  was  not  in  court  and  not  required 
to  be  there  ;  and  as  the  appeal  must  be  taken  at  the  term  at 
which  the  approval  was  made,  the  party  not  having  notice,  and 
not  being  present,  could  not  take  his  appeal.  It  was  held  by 
this  court,  in  the  case  of  Caldwell  y.  Lockridge,  (9  Mo.  858,) 
and  the  principle  has  since  been  repeatedly  recognized,  that 
where  an  attempt  is  made  to  affect  a  person  by  a  proceeding  to 
which  he  was  no  party  and  of  which  he  had  no  notice,  and  from 
which,  thei:efore,  he  could  not  appeal,  he  may,  in  a  collateral 
proceeding,  treat  it  as  a  nullity.  In  suggesting  these  consid- 
erations respecting  the  approval,  as  it  now  stands  before  us  for 
our  sanction  prospectively,  we  do  not  wish  to  be  understood  as 
expressing  our  opinion  as  to  such  an  approval,  already  acted 
upon  and  consummated  in  a  deed.  As  before  observed,  the 
distinction  between  the  cases  is  glaring. 

We  will  not  undertake  to  determine  whether  the  defect  in  the 
approval  may  not  yet  be  remedied  by  the  probate  court  on  no- 
tice to  all  those  interested,  and  whether  a  remedy  may  not  be 
had  otherwise  Uian  by  a  proceeding  in  the  nature  of  a  bill  in 
equity,  whidi  we  do  not  think  is  adapted  to  obtain  the  end 
•ought  for  by  the  plaintiff. 

Judge  Ryland  concurring,  the  judgment  is  affirmed. 


21 — YOL.  zza. 
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Thb  Statb,  BeBpondent)  y.  Auat,  Appellant 

L  Where  a  juitlce  of  th«  peace  it  indicted  for  miedemeaaor  in  officoi  it  is  not 
necessary  that  the  prosecutor's  name  shoald  be  endorsed  on  the  indictnent. 

2.  Whether  a  jastice  of  the  peace,  in  improperly  issoing  a  warrant  for  the  ar- 
rest of  an  IndiTidnaly  did  the  same  malieUmtly,  Is  a  question  for  the  jury. 

Jippealfrom  St.  Louts  Criminal  Court. 

The  def endftnt)  Allen,  a  justice  of  the  peace,  was  indicted  for 
misdemeanor  in  office,  in  maliciously  and  without  just  cause 
issuing  a  warrant  for  the  arrest  of  one  Myers.  No  one's  name 
was  endorsed  on  the  indictment  as  prosecutor.  It  is  not  neces- 
sary to  set  forth  the  instructions  given  by  the  court.  The  ques- 
tion of  malice  was  put  to  the  jury  very  fairly  and  favorably  to 
defendant. 

U.  Wright^  for  appellant. 
.  H.  Ji.  Clover  J  for  the  Sute. 

SooTT,  Judge,  delivered  the  opinion  of  the  court. 

We  see  no  error  in  this  record.  There  was  no  necessity  for 
a  prosecutor.  This  was  an  indictment  for  a  misdemeanor  in 
ofEce.  The  22d  section  of  the  3d  article  of  the  act  concerning 
'^  Practice  and  Proceedings  in  Criminal  Oases,''  prescribes  that 
no  indictment  for  any  trespass  against  the  person  or  proper^ 
of  another,  not  amounting  to  felony,  or  for  the  first  offence  of 
petit  larceny,  shall  be  preferred,  unless  the  name  of  a  prosecu* 
tor  is  endorsed  thereon,  as  such.  If  the  offence  of  which  the 
defendant  is  accused  is  a  trespass,  it  will  be  difficult  to  specify 
one  in  the  code  whidi  may  not  be  termed  a  trespass.  That  an 
individual  may  have  been  unjustly  oppressed  by  the  crime,  does 
not  the  less  make  it  a  misdemeanor  in  office  ?  The  offence  for 
which  a  prosecutor  is  required,  is  to  be  determined  from  the 
face  of  the  indictment  and  not  from  the  evidence  on  the  trial. 

As  to  the  error  assigned,  that  a  new  trial  was  refused,  we 
may  remark  that  there  is  nothing  in  this.    Whether  there  was 
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malice  in  the  ftceased  or  not,  was  a  questton  for  the  jury ;  and 
they  having  found  the  f act,  and  the  court  below  having  ref tised 
s  new  trial,  on  no  ground  can  we  interfere. 
The  otlier  judgee  conoor,  and  the  judgment  is  affirmed. 


The  State,  Respondent,  y.  MoQuAia,  Appellant. 

1.  Where,  under  an  indictment  under  section  38,  of  article  2,  of  ^e  act  eon- 
cerning  crimee  and  pnnisboients,  (R.  G.  1845,  p.  361,)  the  jury  render  a 
rerdict  against  the  defendant,  and  assess  his  punisliment  at  S300 1  held,  that 
it  is  not  erroneous  to  enter  a  fine  of  $500  against  the  defendant 

•Sppealfrom  St.  Louis  Criminal  Court. 

H.  jSL  Clover^  for  the  State. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

The  defendant,  McQuaig,  was  indicted  for  ^<  feloniously  and 
wilfully  assaultiug  George  Little,  in  St.  Louis  county,  and  with 
s  certain  knife,  feloniously  and  wilfully,  by  his  act  and  pro- 
enrement,  did  strike,  wound  and  cut  and  stab  the  said  Greorge 
Little  on  the  twentieth  day  of  August,  in  the  year  1854,  at  St. 
Louis  county,  giving  to  him,  the  said  George  Little,  then  there, 
with  the  knife  aforesaid,  in  and  upon  the  right  arm,  aud  near 
the  shoulder  of  him,  said  George  Little,  one  wound  of  the  length 
of  two  inches,  and  the  depth  of  two  inches  ;  and  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  said  George 
Little,  then  and  there,  in  manner  and  form  aforesaid,  was 
wounded,  disfigured,  and  did  receive  great  bodily  harm,  by  the 
felonious  act  of  him,  the  said  Malcolm  McQusig,  against  the 
peace  and  dignity  of  the  state.''  This  is  the  substance  of  the  third 
count  in  the  indictment.  The  first  count  charges  the  assault 
and  the  stabbing  to  have  been  made  by  the  defendant,  <^  felo* 
nionsly,  wilfully,  on  purpose,  and  of  his  malice  aforethought^ 
iridi  the  intenti  maliciously,  &;c.,  to  kill  the  said  George  Lit* 
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He."  The  second  count  omits  the  malice,  bat  charges  the  act 
to  have  been  done  ^^  felonionsly  and  wilf ally,  with  the  intent  to 
kill."  The  defendant  pleaded  ^^  not  guilty,"  was  tried  and 
found  guilty  in  manner  and  form  as  charged  in  the  third  count 
of  the  indictment,  and  the  jury  assessed  his  punishment  to  a 
fine  of  $800. 

The  defendant  moved  for  a  new  trial,  *^  because  the  verdict 
was  against  law,  against  evidence,  and  against  the  weight  of . 
evidence ;  because  the  verdict  is  against  the  instructions  of  the 
court,  and  is  against  the  provisions  of  the  statute  regulating 
the  punishment  for  the  offence  charged  in  the  third  count  of 
the  indictment." 

The  court  overruled  this  motion,  and  sentenced  the  defend* 
ant  to  pay  the  lowest  fine  allowed  by  law  for  the  offence  charg- 
ed in  the  third  count,  which  is  the  sum  of  $500.  The  fine 
assessed  by  the  jury  being  lower  than  the  lowest  amount  allowed 
by  the  statute  for  such  an  offence,  viz.,  $800,  the  court  disre- 
garded so  much  of  the  verdict  and  put  the  fine  to  the  lowest 
sum  which  the  statute  allows.  The  defendant  prayed  an  ^« 
peal  to  this  court. 

The  statute  regulating  practice  and  proceedings  in  criminal 
cases,  art.  7,  §  5,  says :  ^^  If  the  jury  assess  a  punishment, 
whether  of  imprisonment  or  fine,  below  the  limit  prescribed  by 
law  for  the  offence  of  which  the  defendant  is  convicted,  the 
court  shall  pronounce  sentence  and  render  judgment  according 
to  lowest  limit  prescribed  by  law  in  such  case."  This  section 
of  the  statute  sanctions  the  act  of  the  court,  and  makes  it  the 
duty  of  the  court  to  treat  the  illegal  fine  as  a  blank,  and  fill  it 
with  the  punishment  at  the  lowest  limit  prescribed  by  the  act  for 
the  offence.  The  offence  of  the  defendant,  as  charged  in  the 
third  count  of  the  indictment,  (that  being  the  count  under  whidi 
he  was  convicted,)  when  punished  by  fine  alone,  has  its  minimum 
fixed  at  five  hundred  dollars.  The  punishment  may  be  ^^  by 
imprisonment  in  the  state  penitentiary  not  exceeding  five  yemrSy 
or  in  a  county  jail  not  less  than  six  months,  or  by  fine  not  leas 
than  five  hundred  dollars,  or  by  both  fine  not  less  than  one  han- 
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dred  dollars  and  imprigoDment  in  a  coantj  jail  not  less  than 
three  months."  (88th  section,  8d  article^  crimes  and  punish- 
ments, R.  G.  1846,  p.  851.)  The  third  count  of  the  indict- 
ment is  founded  on  this  section. 

The  recoid  does  not  show  that  any  exceptions  were  taken  to 
the  admission  of  any  evidence,  or  to  the  instructions  given  by 
the  court  to  the  jury,  and  the  motion  for  a  new  trial  shows  us 
the  causes  only  complained  of  here.  There  is  no  weight  in  any 
of  the  reasons  assigned  for  anew  trial,  when  compared  with  the 
record,  and  upon  the  whole  case,  this  court  is  of  opinion  that 
the  judgment  should  be  affirmed,  which  is  done  accordingly ; 
the  other  judges  concurring. 


Thb  Statb,  Respondent,  v.  Wbbeb,  Appellant. 

1.  The  separation  of  a  jary^  in  a  criminal  case^  (an  indictment  for  an  assault 
with  intent  to  kill,)  after  having  written  down  and  sealed  their  verdict  and 
delivered  the  same  to  the  officer  in  charge  of  them^  though  without  consent 
and  without  the  order  of  court,  is  not  such  misconduct  as  will  authorize  the 
Supreme  Court  to  reverse  and  remand  the  cause. 

2.  Where,  after  a  prisoner  has  announced  himself  ready  for  trial,  and  a  wit- 
ness for  the  prosecution  has  heen  examined  in  chief — all  the  witnesses  for 
the  prosecution  having  heen  sworn— it  is  discovered  that  the  prisoner  has 
never  heen  formally  arraigned,  and  by  order  of  court  he  is  then  arraigned 
and  pleads  not  guilty,  and  objects  to  any  further  proceeding  in  the  cause, 
asking  that  he  may  be  discharged ;  hddy  1st,  that  it  is  not  erroneous,  to  so 
cause  him  to  be  arraigned;  2d,  that  it  is  not  erroneous,  the  jury  being  re* 
sworn,  to  proceed  to  examine  the  witnesses  for  the  prosecution,  without 
causing  them  to  be  re-sworn. 

•Appeal  from  St.  Louis  Criminal  Court. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

j^r^&en  and  «/ec)bo  for  appellant.  1.  The  court  below  erred 
in  arraigning  the  defendant  after  the  jury  had  been  empannelled 
snd  sworn,  and  the  trial  had  been  proceeded  with ;  and  the  dis* 
diarging  of  the  jury^  without  their  rendering  a  verdict  after  the 
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defendant  had  been  put  upon  his  trial  under  a  charge  of  felony, 
is  tantamonnt  to  an  acquittaL  That  an  arraignment  is  neoei- 
sary,  see  1  Chitty  Grim.  Law,  418 ;  2  Hale,  216,  218 ;  8 
Mod.  265 ;  1  Show.  181 ;  Com.  Dig.  tit.  Indictment,  M. ; 
Hale's  P.  C.  298.  It  was  erroneous  to  permit  the  same  jury 
to  be  sworn  after  the  arraignment,  and  after  they  had  heard  the 
evidence  of  the  prosecnting  witness.  So  also  to  permit  the 
witnesses  for  the  prosecution  to  be  examined  wiUiout  being  re- 
sworn. Up  to  the  arraignment,  the  proceedings  were  illegal. 
S.  The  separation  of  the  jury,  under  the  circumstances,  is  error. 
(1  Chit.  Grim.  Law,  684 ;  Dunscombe,  201 ;  8  Mo.  164 ;  8 
Just.  160  ;  T.  Baym.  188  ;  4  Bla.  Com.  880.) 

H.  A.  Clover  J  for  the  State,  cited  the  following  authorities : 
8  Ohio,  480 ;  11  id.  474 ;  18  id.  492  ;  15  id ;  82 ;  8  Mo. 
168,  166. 

Btland,  Judge,  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  for  an  assault  with  the  intent  to 
kill  one  Frederick  Eolb.  The  indictment  contained  three  counts ; 
the  first  count  charged  the  assault  and  stabbing  to  have  been 
done  by  the  defendant,  with  malice  aforethought,  with  intent  to 
kill.  The  second  count  with  stabbing,  with  intent  to  kill ;  tiie 
same  as  the  first  count,  leaving  out  the  charge  of  malice.  The 
Uiird  count  charges  that  the  defendant  feloniously  and  wilfully, 
and  by  his  act  and  procurement,  did  strike,  stab,  penetrate  and 
cut  the  said  Eolb,  giving  to  him  one  wound,  of  the  length  of 
one  inch,  and  of  the  depth  of  four  inches  ;  charging  that  the 
said  Frederick  Kolb  was  then  and  there  in  manner  and  form 
aforesaid,  wounded,  and  did  receive  great  bodily  harm  by  the 
felonious  act  of  him,  the  said  George  Weber. 

There  was  a  trial  and  verdict  of  guilty,  under  the  third  county 
and  punishment  assessed  to  six  months'  imprisonment  in  the 
county  jail  and  five  hundred  dollars  fine.  A  motion  for  a  new 
trial  was  made  and  overruled,  and  an  appeal  taken  to  this  court. 

The  bill  of  exceptions  shows  that  when  the  case  was  called^ 
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the  State,  by  her  ctrcait  attorney,  and  ihh  defendant,  who  was 
personally  present  with  his  counsel,  declaring  themselves  ready 
for  trial,  a  jury  was  lawfully  empannelled  to  try  the  same.  Af- 
ter the  trial  had  progressed  and  the  State  had  examined  in  chief 
the  first  witness,  it  was  discovered  that  the  defendant  had  not 
been  formally  arraigned.  Thereupon  the  court  ordered  that  the 
defendant  should  be  formally  arraigned,  which  was  done  ac- 
cordingly ;  and  thereupon  the  defendant  pleaded  not  guilty. 
The  court  then  asked  the  defendant  if  he  was  ready  to  proceed 
with  his  trial  immediately,  to  which  he  answered,  ^^  as  ready  as 
he  was  before."  The  defendant  did  not  wish  to  be  understood 
as  waiving  any  advantage  the  alleged  illegality  of  the  proceed- 
ings may  allow  him.  He  insisted  upon  all  his  legal  rights  in 
the  premises,  and  protested  against  any  further  proceedings  in 
the  case  against  him,  and  moved  that  he  be  discharged  from 
the  offence  and  go  hence  without  day.  The  court  overruled  this 
motion,  and  the  defendant  excepted.  The  jury  were  thweupon 
re- sworn  to  try  the  issue,  and  the  witness  re-examined  in  chief, 
and  passed  over  to  the  defendant  for  cross-examination.  The 
bill  of  exceptions,  in  one  part,  asserts  that  after  the  jury  were 
sworn  the  first  time,  and  before  any  testimony  was  given,  all 
the  witnesses  for  the  State  were  duly  sworn,  but  were  not  re* 
sworn ;  yet  the  same  bill  of  exceptions,  when  each  witness  is 
introduced,  asserts  that  the  witness  ^^  having  been  sworn,  testi- 
fied'' as  follows.  The  same  entry  is  made  in  regard  to  the  de- 
fendant's witnesses.  Sometimes  the  word  ^^  duly"  is  inserted 
before  the  word  sworn ;  thus,  ^^  having  been  duly  sworn."  The 
objection  appears  at  the  time  to  have  been  made  by  the  defend- 
suit,  and,  for  aught  diat  appears,  the  witnesses  were  properly 
sworn ;  at  least  the  record  may  be  so  considered.  The  party 
complaining  must  show  by  his  bill  of  exceptions,  beyond  doubt, 
what  he  complains  of,  to  be  an  act  of  the  court  on  the  record, 
and  not  leave  it  a  matter  for  this  court  to  decide,  whether  the 
ihing  be  so  or  not — not  leave  it  in  doubt. 

The  bill  of  exceptions  also  shows  that  the  jury,  after  they 
had  retired  to  consider  of  their  verdict,  and  were  in  charge  of 
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an  officer  of  the  coaft,  the  coart  having  adjourned  over  nntil 
the  next  day,  did  agree  on  their  verdict,  and  did  write  down  and 
seal  it)  and  deliver  it  to  the  marshal  to  be  kept,  and  then,  with« 
out  an  order  of  the  conrt  or  the  consent  of  any  one  of  the  par- 
ties, did  disperse  until  the  hour  of  meeting  of  the  court  in  the 
morning,  when  they  again  met  in  court ;  and  the  marshal,  in  their 
presence,  handed  over  their  verdict  to  the  clerk,  and  it  was  read 
and  received  as  their  verdict  by  the  court. 

These  various  matters  are  alleged  by  the  court  for  the  defend- 
ant, in  this  court,  as  grounds  for  reversal  of  the  judgment  of 
the  criminal  court. 

So  far  as  regards  the  dispersing  of  the  jury,  after  making  up 
their  verdict,  sealing  it  and  delivering  it  to  the  officer  who  had 
charge  of  them,  and  then  separating  until  next  morning  and 
meeting  in  court  to  render  their  verdict,  this  act  alone  will  not 
be  regarded  as  any  sufficient  reason  for  setting  the  verdict  aside. 
The  mere  dispersing  of  the  jury  is  not  enough  to  authorize  the 
court  to  disregard  their  verdict.  This  point  has  been  often 
ruled  thus  by  this  court.  In  two  cases,  decided  at  Jefferson  dtj 
by  this  court  at  last  term,  (State  v.  Harlow,  and  State  v.  Igo, 
21  Mo.  446  and  459,)  the  same  doctrine  is  held.  But  if  there 
be  any  reason  to  believe  that^he  jurors,  or  any  of  them,  have 
been  tampered  with,  or  improperly  influenced,  or  any  wrong 
means  have  been  exerted  over  them,  in  consequence  of  their 
thus  dispersing,  in  any  manner  so  as  to  influence  their  verdict, 
then  it  should  be  set  aside  at  once.  But  there  is  nothing  of 
Aat  character  intimated  here.  There  is,  then,  no  ground  for 
reversal,  so  far  as  this  point  extends. 

There  is  nothing  in  Uie  point  of  the  swearing  of  witnesses. 
The  state  of  the  record  will  not  justify  this  court  in  reversing  for 
this  cause,  even  if  it  were  a  good  cause  when  it  sufficiently  ap- 
pears upon  the  record.  The  defendant  and  his  counsel  saw  these 
witnesses  sworn  ;  they  knew  they  were  sworn  in  his  case  to  tea- 
tiFy.  Had  the  slightest  intimation  been  made  against  their  tes- 
tifying, it  could,  and  out  of  abundant  caution  might,  have  been 
obviated.    But  the  record  shows  that  the  witnesses  were  sw<nm. 
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Upon  the  subject  of  arraignment  we  see  no  error.  The  for- 
mal arraignment  and  entering  of  the  plea  of  not  guilty,  and  the 
re- swearing  of  the  jury,  put  the  matter  beyond  cavil.  In  look- 
ing over  the  whole  record,  I  have  been  unable  to  find  any  act 
of  the  court  which  is  calculated  to  affect,  injuriously,  the  de* 
fendant.  There  is  no  great  necessity  of  the  formal  reading  of 
the  indictment  to  the  prisoner,  while  he  stands  with  uplifted 
hand,  gased  at  by  the  crowd ;  when  he  appears  and  enters  his 
plea  of  not  guilty,  the  trial  might  proceed  without  any  unneces- 
sary formula  of  olden  times  being  insisted  upon.  The  princi- 
pal cause  of  the  arraignment  is  to  identify  the  prisoner ;  and 
when  he  appears  and  pleads  to  the  indictment,  what  cause  is 
there  for  arraigning  him?  The  instructions  were  numerous 
enough  to  have  error  in  them,  being  spread  over  six  pages  of 
the  record  ;  yet  I  find  the  law,  in  the  main,  correctly  laid  down. 
The  jury  might  have  had  some  trouble  in  comprehending  the 
great  mass  of  it  laid  before  them,  yet  there  is  no  reason  to  be- 
lieve they  were  misled  by  it. 

Since  the  doctrine  of  arraignment  has  been  maintained,  I  will 
state  my  views  upon  it  somewhat  more  at  length.  The  term 
arraignment  means  the  calling  of  the  defendant  to  the  bar  of 
the  court  to  answer  the  accusation  contained  in  the  indictment. 
(2  Lord  Hale's  Pleas  of  the  Crown,  p.  216. )  Jirraignt  is 
ad  raiionem  ponere,  to  call  to  account  or  answer.  Lord 
Hale  says  that  arraignment  consists  of  three  things  :  ^^  First, 
the  calling  the  prisoner  to  the  bar  by  his  name,  and  command- 
ing him  to  hold  up  his  right  hand,  which,  though' it  may  seem 
a  trifling  circumstance,  yet  it  is  of  importance,  for,  by  holding 
up  his  hand,  constat  de  persond  indictatij  and  he  owns  him- 
self to  be  of  that  name  ;  second,  reading  the  indictment  dis- 
tinctly to  him  in  English,  that  he  may  understand  his  charge  ; 
thhrd,  demanding  of  him  whether  he  be  guilty  or  not  guilty,  and 
if  he  pleads  not  guilty,  the  clerk  joins  issue  with  him,  cuL 
prist y  and  enters  the  prisoner's  plea,  then  demands  how  he  will  be 
tried ;  the  common  answer  is,  **  by  God  and  the  country,"  and 
thereupon  the  <derk  enters  po.  se.y  and  prays  to  God  to  send 
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him  a  good  deliverftnee."  Now  we  find  it  is  not  neoessary  to 
go  through  the  ceremony  of  holding  np  the  hand  in  the  case  of 
a  peer ;  nor  is  it  absolutely  necessary  in  the  case  of  a  common 
person  y  it  being  sufficient  that  it  appears  to  the  court  who  is  the 
person  indicted.  (Lord  Delamere's  case,  State  Trials,  vol.  4^ 
p.  211,  and  Lord  Mohun's  case,  State  Trials,  same  vol.,  p. 
608. )  Now  all  that  is  mentioned  as  the  third  ingredient  of  an 
arraignment  is  never  put  upon  the  record  in  our  courts  ;  nor  is 
it  necessary  to  ask  the  prisoner  how  he  will  be  tried.  His  plea 
of  not  guilty  must,  as  a  matter  of  coarse,  be  tried  by  a  jury. 
Li  our  country,  the  trial  by  battel  was  never  recognised  nor 
allowed,  hence  it  never  became  necessary  to  ask  the  prisoner 
how  he  would  be  tried  ;  there  was  but  one  way  to  try  his  guilt  or 
innocence — ^that  was  by  a  jury.  He  could  not  say  ^^  by  God," 
Judge  Story  says,  in  order  to  ascertain  why  this  inquiry,  that 
is,  ^'  How  will  you  be  tried?"  is  made  ;  it  is  necessary  to  state 
thf^t,  anciently,  in  England,  the  party  accused  had  his  dioice  of 
being  tried  in  one  of  two  ways,  by  battel  or  by  jury.  If  he 
chose  the  trial  by  battel,  he  was  accustomed  to  say  he  wonld  be 
tried  by  God ;  if  by  a  jury,  that  he  would  be  tried  by  the  coun- 
try. (United  States  v.  Gibert  et  al^  2  Sumn.  68.)  The  trial 
by  battel  now  in  £ngland  is  abolished,  but  the  form  of  ar- 
raignment continued.  Judge  Story  says,  in  all  these  states  of 
the  Union,  where  the  constitution  provides  that  the  trial  shall 
be  by  jury,  and  the  prisoner  pleads  not  guilty,  it  seems  to  him 
to  be  a  mere  mockery  to  ask  him  how  he  will  be  tried,  for  the 
constitution  has  already  declared  how  it  shall  be.  He  contin- 
ues :  ^'  But,  be  this  as  it  may  under  the  state  governments,  I 
am  clearly  of  opinion,  that  the  form  is  wholly  unnecessary,  un- 
der the  constitution  and  laws  of  the  United  States,  in  the  fede- 
ral courts.  The  constitution  has  already  declared,  ^^  that  the 
trial  of  all  claims,  except  in  cases  of  impeachment,  shall  be  by 
jury.  It  is  imperative  upon  the  oourts,  and  prisoners  can  be 
lawfully  tried  in  no  other  manner.  As  soon,  therefore,  as  it 
judicially  appears  of  record  that  the  party  has  pleaded  not 
guilty,  there  is  an  issue  in  a  criminal  case  whidi  the  courts  are 
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bonnd  to  try  by  a  jury.'*  (United  States  v.  Gilbert,  et  al.y2 
Sumn.  69.)  Our  statute  declares  that  ^^all  issues  of  fact, 
in  any  criminal  case,  shall  be  trie!  by  a  jury."  It  also  de- 
clares that  ^^  it  shall  not  be  necessary,  when  any  person  shall 
be  arraigned  upon  any  indictment,  to  ask  him  how  he  will  be 
tried,  and  if  he  deny  the  charge  in  any  form,  or  require  a 
trial,  or  if  he  refuse  to  plead  or  answer,  and  in  all  cases  when 
he  does  not  confess  the  indictment  to  be  true,  a  plea  of  not 
guilty  shall  be  entered,  and  the  same  proceedings  shall  be  had, 
in  all  respects,  as  if  he  had  formally  pleaded  not  guilty  to  such 
indictment."  (Prac.  in  Criminal  Cases,  art.  5,  sec.  5.)  Now 
I  hold  it  all  sufiBcient,  if  a  defendant,  when  called  to  answer  an 
indictment,  says  he  is  not  guilty.  The  clerk  should  enter  such 
plea,  and  the  trial  might  thereupon  proceed.  If  the  defendant 
wished  to  hear  the  indictment  read,  then  it  should  be  read  to 
him  before  he  is  oailed  to  plead. 

Upon  the  whole  record  in  this  case,  we  think  the  judgment 
should  be  affirmed.  Let  it  therefore  be  affirmed;  the  other 
judges  concurring. 


Thb  Statb,  Respondent,  y.  Wibdnbe,  Appellant. 

1.  Case  affirmed,  because  no  exceptions  were  taken  to  the  action  of  the  ceurt^ 
and  no  bill  of  exceptions  filed  and  allowed. 

•Appeal  from  St.  Louis  Criminal  Court. 

H.  A.  Chver^  for  the  State. 

Lbonabb,  Judge.  The  appellant  has  not  furmshed  us  a 
brief.  We  have,  however,  examined  the  record  and  find  no 
etror  in  it.  No  exceptions  were  taken  at  the  trial  and  preseryed 
in  the  record,  and  of  course  what  occurred  there  can  not  be  re- 
fiewedhere. 
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Thb  State,  Appellanti  t.  Bowb,  Respondent. 

1.  An  appeal  on  the  part  of  the  State  can  not  be  taken  in  a  criminal  case, 
where  judgment  has  been  given  for  the  defendant  on  a  demurrer  to  a  plea 
to  the  indictment.  This  is  not  a  case  within  the  10th  section  of  article  8  of 
act  to  regulate  proceedings  in  criminal  cases.    (R.  C.  1845^  p.  889.) 

Appeal  from  Montgomery  Circuit  Court. 

H.  A.  Clover  and  T.  Fanswearingen^  for  the  State. 

Btland,  Judge,  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted,  as  we  are  informed,  by  the  rec- 
ord, (though  no  indictment  is  set  forth,)  in  the  Circuit  Court 
of  Montgomery,  for  taking  unlawful  toll.  The  defendant  ap- 
peared and  filed  his  special  plea.  The  State  demurred  to  this 
plea,  and  the  court  oyerruled  the  demurrer,  and  rendered  judg- 
ment thereon  for  the  defendant,  discharging  him  from  said  in- 
dictment, at  the  costs  of  the  State.  The  State  thereupon  ap- 
pealed to  this  court. 

The  only  question  before  this  court  is,  will  an  appeal  be  sus- 
tained on  the  part  of  the  State  in  a  case  like  this  ?  The  stat- 
ute concerning  practice  and  proceedings  in  criminal  cases  must 
determine  this  question.  Sections  9  and  10  of  the  8th  article 
of  this  act,  are  as  follows  :  '^  Sec.  9.  The  State,  in  any  crim- 
inal prosecution,  shall  be  allowed  an  appeal  only  in  the  cases 
and  under  the  circumstances  mentioned  in  the  next  succeeding 
section.  <^  Sec.  10.  When  any  indictment  is  quashed  or  ad- 
judged insufficient  upon  demurrer,  or  judgment  is  arrested,  the 
Circuit  Court,  either  from  its  own  knowledge,  or  from  infor- 
mation given  by  the  prosecuting  attorney,  may  cause  the  de- 
fendant to  be  committed  or  recognized  to  answer  another  in- 
dictment ;  or,  if  the  prosecuting  attorney  prays  an  appeal  to 
the  Supreme  Court,  the  Circuit  Court  may,  in  its  discretion, 
grant  an  appeal.''    Now  this  case  is  not  within  either  of  the 
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dasses  mentioned  in  this  10th  section*  There  is  no  indictment 
qnashedi  nor  is  there  any  arrest  of  judgment,  nor  has  this  in- 
dictment been  held  insufficient  on  demurrer.  Then,  by  the  ex- 
press words  of  the  9th  section,  an  appeal  will  not  be  allowed. 

Appeals  on  the  part  of  the  State  have  frequently  been  dis- 
missed by  this  court.  (State  y.  Heatherly,  4  Mo.  478  ;  State 
T.  Spear,  6  Mo.  644  ;  State  v.  Shoemaker,  7  Mo.  286. )  This 
appeal  must  therefore  be  dismissed  ;  it  is  taken  in  a  case  not 
provided  for  by  the  statute. 

It  is  accordingly  dismissed,  the  other  judges  concurring. 


[enb  of  ootobbb  term.] 
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OASES 

ARGUED   AND   DETERMINED 


IH 


THE  SUPREME  COURT 


OF 


THE  STATE   OF  MISSOURI, 

JANUARY  TERM,  1866,  AT  JEFFERSON  CITY. 


Thomas,  Bespondent,  y.  Black,  Appellant. 

1.  The  ezcepUoD  in  section  7  of  article  2  of  the  statute  of  limitations  of  1845, 
does  not  apply  where  the  debtor  is  a  non-rendent  of  the  state  when  the  cause 
of  action  accrues,  but  only  where,  being  a  resident,  he  is  absent. 

•Appeal  from  Buchanan  Circuit  Court. 

This  was  an  action  begun  October  11, 1854,  upon  a  sealed 
note  or  bond,  dated  September  16, 1839,  and  payable  Janua- 
ry 1, 1840.  The  defendant  relied  npon  the  statute  of  limita- 
tions. It  was  admitted  that,  when  the  note  was  executed,  the 
defendant  resided  in  Kentucky,  where  he  continued  to  reside  until 
1846,  when  he  removed  to  Missouri,  where  he  has  since  resided ; 
and  thereupon  there  was  a  judgment  for  the  plaintiff.  The 
defendant  appealed  to  this  court. 

Loan  J  for  appellant.  This  case  depends  upon  the  construc- 
tion of  the  7th  section  of  article  2  of  the  limitation  act  of  1845, 

Non. — SooTT,  J.,  was  indisposed  during  this  term.    All  the  cases  of  this  term  ivsn 
pfcpared  for  the  prem  1^  Mr.  Bam'l  A.  Bnaan,  former  reporter. 
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wliidi  is  materially  dianged  from  the  corresponding  section  of 
the  act  of  ISllS,  upon  which  the  cases  of  King  ▼.  Lane,  (T 
Mo.  241)  and  Tagart  y.  State  of  Indiana,  (15  Mo.)  were 
decided.  . 

Foriesj  for  respondent.  The  statute  did  not  commence  run- 
ning  in  favor  of  the  defendant  until  he  came  to  Missonri  in 
1846.  (Tagart  y.  State  of  Indiana,  15  Mo.  211 ;  Carter  y. 
Feland,  17  Mo.  383,  and  cases  there  cited ;  Angell  on  Limi* 
tations,  §  64to68.)  ^ 

Btlakb,  Jadge,  deliyered  the  opinion  of  the  court. 

In  this  case,  the  question  arises  upon  the  construction  of  tiie 
7th  section  of  the  2d  article  of  the  statute  of  limitations  of 
1846.  (B.  C.  p.  717.)  The  first  section  is  as  follows: 
^^  The  following  actions  shall  be  commenced  within  ten  years 
after  the  cause  of  such  action  accrued,  and  not  after.  All  ac- 
tions founded  on  any  writing,  whether  sealed  or  unsealed,  for 
the  direct  payment  of  money  or  property."  ^^  Section  7.  If 
at  any  time,  when  any  cause  of  action  specified  in  this  article 
accrues  against  any  person  who  is  a  resident  qf  this  state^ 
he  is  out  of  this  state,  such  action  may  be  commenced  within 
the  times  herein  respectiyely  limited,  after  the  return  of  such 
persons  into  the  state  ;  and  if,  after  such  cause  of  action  shall 
have  accrued,  such  person  depart  from,  and  reside  out  of  this 
state,  the  time  ef  his  absence  shall  not  be  deemed  or  taken  as 
any  part  of  the  time  limited  for  the  commencement  of  this 
action." 

In  this  case,  the  parties  admit  that  tiie  cause  of  action  ac- 
crued  on  the  18th  day  of  January,  A.  D.  1840.  It  was 
founded  on  a  promissory  note  *,  that  when  the  note  was  execu- 
ted in  September,  1889,  the  plaintiff  and  defendant  were  both 
living  in  the  state  of  Kentucky,  and  that  the  defendant  contin- 
ued to  live  in  Kentucky  until  the  year  1846,  when  he  removed 
to  the  state  of  Missonri,  where  he  has  ever  since  resided  ;  that 
this  action  was  commenced  on  the  11th  day  of  October,  1854. 
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The  defendant  pleaded  the  statute  of  limitations  to  this  action. 
The  court  found  for  the  plaintiff,  and  this  case  is  brought  here 
by  defendant  to  have  the  judgment  below  reversed. 

This  case  is  obviously  within  the  body  of  the  statute.  The 
action  accrued  in  January,  1840,  and  suit  was  not  brought 
until  October,  1854,  more  than  fourteen  years  after  the  cause 
of  action  accrued.  Now  is  it  within  the  exception  made  in  the 
7th  section  above  quoted  ?  We  think  that  it  is  not.  The  p^- 
s^  mentioned,  as  against  whom  the  cause  of  action  accrues  in 
that  section,  must,  at  the  time  it  accrues,  be  a  resident  of  this 
state.  Then,  if  he,  though  a  resident  of  this  state,  be  out  of 
it  when  the  action  accrues,  the  action  may  be  brought  within  the 
time  limited,  after  the  return  of  such  person  into  the  state. 
The  person  must  be  a  resident  of  this  state  when  the  action  ac- 
crues. Here  the  defendant  was  a  non-resident :  he  was  living 
in  Kentucky,  and  there  continued  to  live  .until  long  after  the 
cause  of  action  accrued.  He  is  not  such  a  defendant  as  the 
seventh  section  was  designed  to  embrace  ;  nor  is  he  embraced 
by  its  provisions.  Then  the  statute  was  in  his  favor,  and  the 
exception  does  not  place  him  out  of  the  general  protection  af« 
forded  by  the  statute.  This  statute  of  1845  differs  from  the 
statute  of  1835,  under  which  the  case  of  King  v.  Lane,  (7  Mo. 
241,)  was  decided:  the  words,  ^^voho  is  a  resident  of  this 
state^^^  are  not  inserted  in  the  act  of  1835.  This  is  a  material 
distinction.  In  the  case  of  Tagart,  administrator  of  Slone,  y. 
The  State  of  Indiana,  (15  Mo.  209);  the  question  was  not 
considered  as  under  the  act  of  1845.  Neither  the  counsel  for 
the  parties  nor  the  court  make  any  mention  of  the  statute  of 
limitations  of  1845 ;  but  the  case  was  determined  upon  the  au- 
thority of  King  V.  Lane,  under  the  statute  of  1835.  The 
counsel  for  the  appellant  did  insist  upon  a  review  of  that  de- 
dsion,  and  the  opinion  of  this  court  is  mainly  upon  that  subject. 
Nothing  is  said  in  the  opinion  in  relation  to  Uie  act  of  1845  ; 
but  the  statute  of  1885  is  quoted  and  commented  upon,  and  au- 
thorities cited  to  maintain  the  view  of  the  court,  as  delivered  in 
the  case  of  King  v*  Lane,  upon  the  statute  of  1835.    If, 
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therefore,  the  decision  of  the  case  of  Tagarfe,  administrator  of 
Slone,  y.  The  State  of  Indiana^  is  to  be  considered  as  haying 
been  made  onder  the  statute  of  1835  only,  and  as  confirming 
the  doctrine  laid  down  in  King  y.  Lane,  it  is  correct ;  but  if  it 
be  considered  as  made  in  reference  to  the  act  of  1845,  it  is  in- 
correct, and  must  be  considered  as  oyerruled. 

The  judgment  of  the  court  below  must  be  reyersed ;  and  the 
other  judges  concurring,  the  same  is  reyersed. 


Hook,  Plaintiff  in  Error,  y.  Tubnbb,  Defendant  in  Error. 

1.  The  defendant  may  rely  upon  the  statute  of  frauds  as  a  defence  to  a  peti- 
tion for  the  specific  performance  of  a  parol  contract  to  convey  land^ 
although  he  does  not  set  it  up  in  his  answer^  hut  simply  denies  the  contract 

2.  A  contract  in  consideration  of  refraining  from  bidding  at  a  judicial  sale  is 
▼oid. 

Error  to  CaUoway  Circuit  Court. 

Petition  for  the  specific  performance  of  a  contract  to  conyej 
a  portion  of  land  purchased  by  the  defendant  at  a  sale,  alleged 
in  the  petition  to  haye  been  made  at  the  court-house  door  in 
the  town  of  Fulton  for  the  purpose  of  distribution  among  the 
heirs  of  Elijah  Dawson,  deceased.  The  petition  stated  that 
the  plaintiff  and  defendant  both  wanted  a  part  of  the  land  to 
be  sold,  and  that  it  was  agreed  between  them  before  the  sale, 
that  they  would  run  the  land  up  to  a  certain  price,  and  that 
defendant  should  bid  in  the  land  in  his  own  name,  and  should 
afterwards  conyey  to  the  plaintiff  the  part  sought  to  be  recoy- 
ered  in  this  suit,  upon  the  same  terms  that  he  himself  obtained 
it,  and  that  the  plaintiff  had  made  a  tender  of  the  price  agreed 
upon.  The  defendant,  in  his  answer,  denied  the  contract,  as 
well  as  the  tender.  The  trial  was  by  the  court  without  a  jury, 
and  the  facts  found  as  stated  in  the  opinion  of  Judge  Ryland. 

J.  F.  Jones y  for  plaintiff  in  error.  1.  The  statute  of  frauds 
does  not  operate  in  cases  of  either  fraud  or  trust.  (16  Mo. 
514;  4  Kent,  806-7  ;  1  Lomax  Dig.,  200-8;  20  Mo.  84 ; 
22— VOL.  xxn. 
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15  Ves.,  60;  6  B.  Mon.,  106;  2  Sto.  Eq.,  769;  1  Johns. 
Ch'y.,  149;  1  Vera.,  159;  2  Vera.,  446;  4  Conn.,  668; 
1  P.  WmB.,  771 ;  1  W.  &  S.,  186  ;  2  Corns.,  821 ;  3  Gilm., 
629;  11  Paige,  481.) 

Hardin  y  for  defendant  in  error.  1.  The  relief  sought  is 
the  performance  on  the  part  of  the  defendant  in  error  of  a  parol 
agreement  for  the  oonyejanoe  of  land.  It  is  not  clumed  by 
plaintiff  that  he  had  possession  of,  or  made  improvements  on 
the  land  under  the  agreement ;  nor  that  there  was  even  part 
payment  of  the  purchase  money ;  nor  tiiat  defendant  even  own- 
ed the  land  when  the  agreement  was  made.  Beyond  these 
facts  courts  can  not  compel  performance,  when  the  defendant 
by  his  answer  denies  the  agreement,  or,  if  admitting  it,  claims 
^protection  under  the  statute  of  frauds.  (Sng.  on  Vendors,  p. 
127  ;  3  A.  K.  Marsh.,  445. )  2.  Where  no  bill  of  exceptions 
is  preserved,  and  where  the  record  does  not  show  any  excep- 
tions taken  by  the  plaintiff  in  error  to  the  opinions  or  decisions 
of  the  court,  upon  motion  made  by  plaintiff,  the  judgment  must 
be  affirmed.    (18  Mo.  424. ) 

Byland,  Judge,  delivered  the  opinion  of  the  court. 

There  are  two  objections  to  the  relief  sought  by  the  pluntiff 
in  this  action,  both  fatal  to  his  right  of  recovery.  In  the  first 
place,  the  contract  as  set  forth  in  the  plaintiff's  petition  is  a 
verbal  contract,  not  reduced  to  writing ;  nor  is  there  any  memo- 
randum or  note  thereof  in  writing,  signed  by  any  one ;  it  is 
a  verbal  contract  respecting  the  sale  of  land  :  at  least,  it  is  of 
and  concerning  an  interest  in  land.  It  is  clearly  within  the 
statute  of  frauds  and  perjuries.  The  defendant  denies  the 
alleged  contract  in  his  answer.  He  expressly  states  that  there 
never  was  such  a  contract  entered  into  as  set  up  in  the  plain- 
tiff's petition,  or  any  contract  of  any  kind  for  l^e  land  afore- 
said by  and  between  plaintiff  and  defendant* 

The  court  that  tried  the  case  found  the  following  facts  : 
That  ^^  Turaer  agreed  with  Hook  that  if  Hook  would  not  bid 
against  him  for  a  tract  of  land,  situated  between  their  fanfiSy 
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he  woald  buy  the  tract,  and  divide  it  between  them  in  a  man- 
ner agreed  upon  by  them  at  the  rate  he  paid  for  the  tract ; 
Turner  bought  the  land — the  plaintiff  offered  him  the  money 
agreed  upon  for  the  part  he  was  to  have,  and  the  defendant 
refused  to  let  him  haye  the  land.  On  this  state  of  facts,  the 
court  find  for  the  defendant." 

The  plaintiff,  without  making  any  motion  for  a  review  of 
law  or  fact,  and  without  any  exception  taken  and  saved  to  any 
ruling  of  the  court  below,  brings  the  case  here  by  writ  of  error, 
and  relies  upon  the  point,  that  as  the  defendant  did  not  plead 
the  state  of  frauds,  he  cannot  invoke  its  aid  to  defeat  this  suit. 
But  the  decisions  will  not  support  him  in  this  view.  Where  the  de- 
fendant in  his  answer  denies  the  contract,  it  is  not  necessary  for 
him  to  insist  upon  the  statute  as  a  bar.  (Wildbahn  v.  Robidouz, 
11  Mo.  Rep.  660.)  But  the  plaintiff,  in  such  case,  must  produce 
legal  evidence  of  tiie  existence  of  tibe  agreement,  which  can  not 
be  established  by  parol  proof.  (3  Paige,  481 ;  2  Paige,  181 ; 
8  A.  K.  Marshall,  446. )  Upon  this  ground  tiie  plaintiff  can 
not  recover. 

The  second  ground  also  is  fatal  to  his  right  to  recover. 
B  the  sale  at  which  the  land  in  controversy  was  sold  was  a 
judicial  sale,  as  it  seems  to  have  been  from  the  manner  the 
plaintiff  has  set  it  forth  in  his  petition,  then  the  contract  as 
alleged  by  the  plaintiff  was  against  public  policy,  and  for  that 
reason  the  court  would  not  enforce  it  at  the  suit  of  any  of  the 
parties.  (Wooton  ei  cd.  v.  Hinkle,  20  Mo.  290.)  However 
this  may  be,  the  contract  is  dearly  within  the  statute  of  frauds, 
and  the  court  below  decided  properly  in  favor  of  the  defendant. 
The  judgment  is  afiSrmed ;  Judge  Leonard  concurring. 


Woods,  Ghristt  &  Co.,  Defendants  in  Error,  v.  T.  W.  k 
J.  B.  MoscBB,  Plaintiffs  in  Error. 

1.  The  Supreme  Court  will  not  disturb  a  judgment  rendered  upon  an  insuffi- 
cient pubttealien,  vnleei  a  motion  to  set  the  same  aside  kae  been  made  in 
the  inferior  court 
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Error  to  McDonald  Circuii  Court. 

Hendrick^  for  plaintiff  in  error. 

F.  P.  Wright^  for  defendant  in  error. 

Btland,  Judge,  delivered  the  opinion  of  the  eonrt. 

The  plaintiffs  brought  their  soit,  upon  a  promissory  note, 
against  the  defendants,  in  the  circuit  court  of  McDonald  county. 
The  summons  and  petition  were  personally  served  on  one  of 
the  defendants,  Thomas  W.  Mosier,  and  there  was  oonstructiye 
service  on  the  other  defendant  by  order  of  publication  in  a 
newspaper.  The  circuit  court  rendered  judgment  by  default 
against  the  defendants,  and  they  bring  the  case  by  writ  of 
error  to  this  court ;  and  rely  upon  the  insufiBciency  of  the  pub- 
lished notice.  In  looking  into  the  record,  it  seems  that  no 
motion  has  been  made  to  set  aside  the  proceedings  in  the  circuit 
court,  and  until  that  is  done,  this  court  does  not  interfere  to 
correct  the  supposed  error.  (Alexander  v.  Hayden,  2  Mo. 
211,  side  paging;  10  Mo.  457;  15  Mo.  207,  208.)  The 
judgment  must  be  affirmed ;  Judge  Leonard  concurring. 
Judge  Scott  absent. 


G.  B.  &  B.  G.  LouDOK,  Defendants  in  Error,  v.  King  ft 
Stabns,  Plaintiffs  in  Error. 

1.  A  motion  to  set  aside  a  judgment  by  default  is  no  part  of  the  record^  unless 
made  so  by  the  bill  of  exceptions. 

2.  No  finding  of  facts  is  necessary  upon  an  assessment  of  damages  after  a 
judgment  by  default. 

Error  to  McDonald  Circuit  Court. 

Oardenhirtj  for  plaintiffs  in  error. 
F.  P.  Wright^   for  defendants  in  error,  cited  20    Mo. 
268 ;  10  Mo.  267. 
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Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  an  action  for  a  bill  of  drugs  and  medicines,  fur- 
nished  by  plaintiffs,  as  they  allege,  to  the  defendants.  The  de- 
fendants failed  to  appear  and  answer,  though  they  were  senred 
with  process.  Judgment  was  rendered  against  the  defendants 
by  default ;  and  the  plaintiffs  not  requiring  a  jury,  they  sub- 
mitted the  inquiry  of  damages  to  the  court.  The  court  assess- 
ed the  damages  of  the  plaintiffs  at  the  sum  of  one  hundred  and 
twelye  dollars  and  fifty  cents*  This  judgment  by  default  was 
rendered  at  the  Noyember  term  of  the  Circuit  Court,  for  tiie 
county  of  McDonald,  in  the  year  1854.  At  the  May  term, 
1865,  the  defendants  made  their  motion  to  set  aside  the  judg- 
ment by  default :  the  court  overruled  this  motion.  There  are 
no  exceptions  taken  to  any  action  of  the  court ;  no  bill  of  ex- 
ceptions filed ;  and  yet  the  defendants  have  brought  this  case 
here  by  writ  of  error. 

It  is  not  every  motion  made  in  a  cause  that  becomes  part  of 
the  record,  even  though  the  clerk  should  put  it  down  among 
the  proceedings.  In  order  therefore  to  put  the  motion  made  in 
this  case  to  set  the  judgment  aside  on  the  record,  so  as  to 
become  a  part  thereof,  it  was  necessary  to  do  so  by  excepting 
to  the  overruling  of  the  motion  by  the  court,  and  having  a  bill 
of  exceptions  signed,  stating  tiiat  fact.  Nothing  is  saved  on 
this  record  by  which  the  defendants  can  raise  a  question  in 
this  court. 

Their  counsel  here  insists,  that  the  court  failed  to  find 
Hie  facts  of  the  case.  To  that  we  answer,  the  couct  was 
not  trying  any  issue,  as  is  provided  for  in  the  fifteenth  arti- 
cle, second  section,  of  the  Code  of  Practice ;  but  was  merely 
assessing  the  damages,  as  it  was  lawful  to  do,  when  the  plain- 
tiffs submitted  the  finding  of  damages  to  the  court,  without  a 
jury,  under  the  12th  article  of  the  Code.  There  is  nothing  in 
the  transcript  showing  any  error  committed  by  the  court,  in 
overruling  the  defendant's  motion,  even  if  we  consider  the 
motion  and  action  on  it  as  forming  part  of  tiie  record  proper 
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in  the  cade.  No  error  has  been  insisted  npon  before  ns,  ex- 
cept the  f ailore  of  the  court  to  find  the  facts ;  which  is  not 
necessaiy  in  this  case,  as  there  was  a  judgment  by  default. 

The  judgment  below,  must  be  affirmed;    Judge  Leonaid 
concurring.    Judge  Scott  absent 


Pembebton  etal.^  Respondents^  y.  Psmbbrtok,  Appellant. 

1.  A  parol  gift  of  a  slare  to  one  for  lif e^  ramaioder  to  bar  chQdren,  Ami  Ut- 
ing,  f oUowed  by  tha  poaaeaaion  of  tha  donaa  for  Ufa,  ia  yalid. 

Apptal  from  Calloway  Circuit  Court. 

The  case  is  stated  in  the  opinion  of  the  court. 

J.  F.  Jonesy  for  appellant ;  that  a  remainder  in  personal 
property  could  not  be  limited  by  parol ;  cited  1  Black.  Comm., 
898,  and^  note  11;  1  P.  W'ms.,  290;  2  Kent's  Oomm.,  p. 
852,  and  notes  ;  18  Conn.  Rep.,  42 ;  Oro.  Jac,  469 ;  1  Bai- 
ley's (S.  C.)  Rep.,  100 ;  1  Dana,  287 ;  8  Dev.  (N.  C.)  Rep., 
263;  10  Johns.  Rep.,  11 ;  11  Wend.,  259 ;  4  Kent's  Comm., 
264 ;  Fearne  on  Remainders,  460,  461,  463,  464,  and  notes  ; 
2  Vesey,  Sr.,  171 ;  PoUexfen,  29 ;  6  Ves.,  Jr.,  440 ;  11  Ves., 
Jr.,  257 ;  2  Ves.  and  Beames,  63 ;  19  Ves.,  Jr.,  78 ;  1  Meri- 
yale,  20 ;  lb.  271 ;  2  Roper  on  Legacies,  (2d  ed.,)  393 ;  1 
Ves.,  Sr.,  188, 184. 

^  Thomas  ^nsellj  for  respondent,  cited  2  Hall,  543 ;  2 
Strob.  Eq.,  243 ;  8  Murph.,  493  ;  3  Mon.,  276  ;  8  Bibb,  40 ; 
2  Kelly,  (Geo.,)  207;  2  Bouyier's  Inst.,  294-5;  R.  C, 
1845,  p.  588. 

Rtland,  Judge,  deliyered  the  opinion  of  the  (Sourt. 

Nehemiah  Hundley  gave  to  his  daughter  Susan  Pemberton, 
then  the  wife  of  Edmund  Pemberton,  and  the  mother  of  the 
plaintiffs,  in  January,  184S,  a  certain  negro  woman  named 


Digitized  by 


Google 


JANUABT  TERM,  1866.  889 

PembtrtoB  v.  Fvmberton* 

Abigail,  and  her  increase.  The  words  of  the  old  gentleman, 
for  it  was  a  verbal  gift,  are,  "  I  then  gave  Susy  Pemberton,  my 
daughter,  Abigail  and  her  increase,  for  life,  and  at  her  death, 
for  her  and  her  increase  to  be  equally  divided  among  her  chil- 
dren.'' ^*  I  sent  Abigail  the  next  morning  to  Susy  Pember- 
ton." Susan  Pemberton,  the  mother  of  the  plaintiffs,  died  in 
the  year  1846,  and  her  husband,  Edmund,  died  in  October, 
1868. 

Edmund  Pemberton,  after  the  death  of  his  wife  Susan,  mar- 
ried again,  and  the  defendant  in  this  action  is  his  widow.  This 
suit  is  brought  to  recover  a  negro  boy  named  Lewis,  a  child  of 
the  said  negro  woman  Abigail,  in  the  possession  of  the  defen- 
dant, and  claimed  by  her  under  the  will  of  said  Edmund  Pem- 
berton. 

The  question  involves  the  validity  of  this  disposition  of  the 
negro  woman  Abigail  and  her  increase.  Is  such  a  disposition 
of  a  slave,  without  writing,  good,  in  favor  of  the  children  after 
the  death  of  the  mother?  The  circuit  court  held  that  it  was, 
and  the  defendant  brings  the  case  here  by  writ  of  error. 

The  statute  of  1835,  concerning  gifts  of  slaves,  is  as  follows : 
<<  Article  III,  section  1.  Slaves  shall  be  held,  taken  and  deem- 
ed to  be  personal  property.  Section  2.  No  gift  of  any  slave 
shall  pass  or  vest  any  right,  estate  or  title  in  or  to  such  slave 
in  any  person  or  persons  whatsoever,  unless  the  same  be  made — 
Ist.  By  will  duly  proved  and  recorded ;  or  2d.  By  deed  in 
writing,  to  be  proved  by  not  less  than  two  witnesses,  or  ac- 
knowledged by  the  donor,  and  recorded  in  the  county  where  one 
of  the  parties  lives,  within  six  months  after  the  date  of  such 
deed.  Section  8.  This  law  shall  only  extend  to  gifts  of  slaves, 
whereof  the  donors  have,  notwithstanding  such  gifts,  remained 
in  possession,  and  not  to  gifts  of  such  slaves  as  have  at  any 
time  actually  come  into  ike  possession  of,  and  remained  with 
the  donee,  or  some  person  claiming  under  such  donee." 

FVom  this  statute,  it  is  obvious  that  a  parol  gift  of  a  slave 
accompanied  by  possession,  like  the  gift  of  any  other  kind  of 
personal  prepay  accompanied  with  possession,  is  good  and 
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Talid.  Saeh  a  gift  needed  no  writing,  neither  deed  nor  will, 
to  be  a  Talid  act,  passing  title  from  donor  and  vesting  title 
in  donee ;  all  that  is  necessary  in  snch  gifts,  made  honajide^  is 
the  possession  of  the  gift  by  the  donee.  So  far  then  as  respects 
the  gift  of  Abigail,  the  negro  woman,  by  Mr.  Handley  to  Mrs. 
Susan  Pemberton,  his  daughter,  in  this  case,  it  is  beyond  con- 
troversy good  and  valid;  for  possession  immediately  accom- 
panied the  gift  and  remained  with  the  donee. 

Was  it  in  the  power  of  the  donor  to  make  this  gift  to  his 
daughter  for  life,  and  then  to  become  the  property  of  her  chil- 
dren ?  The  children  in  this  case  were  alive  at  the  time  the  do- 
nation was  made  to  their  mother  for  life,  and  to  them  after  h^ 
death.  This  donation  gave  to  the  mother  a  life  estate,  and  a 
vested  remainder  to  her  children.  The  delivery  of  the  posses- 
sion to  the  mother,  the  tenant  for  life,  was  a  delivery,  pro  hoc 
vicey  to  her  children. 

The  question  arising  in  this  case  has  been  virtually  settled  by 
this  court,  in  the  case  of  Halbert  v.  Halbert  and  others,  decided 
at  July  term,  1856,  (see  21  Mo.  277.)  There  a  father  gave  to 
his  son  a  slave,  upon  the  condition,  that  if  the  son  died  without 
leaving  issue  the  slave  should  revert  to  the  father — a  parol  gift. 
The  circuit  court  decided,  in  an  action  brought  by  the  father 
for  the  slave,  after  the  death  of  the  son  without  leaving  any 
child  living,  that  the  gift  to  the  son,  accompanied  by  the  pos- 
session, conveyed  the  absolute  property  in  the  slave  to  the  son, 
and  that  the  plaintiff  could  not  recover.  This  court  reversed 
that  decision  and  remanded  the  case;  remarking,  that  one 
question  of  inquiry  before  the  jury  was,  whether  the  transac- 
tion was  a  gift ;  and  if  it  was  a  gift,  whether  it  was  absolute 
or  qualified ;  and  if  qualified,  what  was  the  qualification  an- 
nexed to  it ;  was  it  a  condition  that  the  slave  should  be  the 
son's,  if  he  had  children  bom  to  him  ?  or  was  it  a  provision  to 
transmit  the  slave  to  the  son's  descendants,  as  long  as  diere 
should  be  any  descendants ;  and  to  secure  a  return  of  the  slave 
to  the  giver  upon  a  failure  of  descendants,  whenever  thatr  event 
should  occur  ?    We  had  actually  remarked,  that  if  it  were  the 
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former,  it  would  be  a  lawful  purpose  and  must  prevail ;  if  the 
latter  were  the  intention  of  the  father,  the  law  will  not  carry  it 
into  execution,  but  makes  the  grant  take  effect  as  an  absolute 
inunediate  gift  of  the  whole  property  to  the  son. 

In  the  case  of  Eeene  and  West  v.  Macey,  (8  Bibb,  30,)  the 
court  of  appeals  of  Kentucky  held,  that  when  A.  gives  slaves  to 
W.  for  life,  with  remainder  to  the  children  of  W.,  the  remainder 
was  good.  In  this  case,  it  appeared  that  Cornelius  Duvall 
executed  a  bill  of  sale,  disposing  of  certain  negroes,  of  which 
he  was  the  rightful  owner,  to  his  daughter,  Esther  West,  during 
her  natural  life,  and  after  her  decease  to  be  equally  divided  be-, 
tween  such  of  her  children  as  might  be  then  living.  Esther 
West  died  leaving  Vandever  West,  and  the  wife  of  Keene,  two 
of  her  children  then  living.  West  and  Eeene  being  possessed  of 
part  of  the  negroes,  Macey,  claiming  by  purchase  from  Bezin 
West,  the  husband  of  Esther,  brought  an  action  of  detinue 
against  them  for  the  negroes  in  their  possession.  JVbn  detinet 
was  pleaded,  and  issue  joined  thereon.  On  motion  of  Macey, 
the  circuit  court  instructed  the  jury,  that  the  remainder  over  of 
tlie  slaves  to  the  children  of  Esther  West  was  void ;  that  the  sole 
and  absolute  property  in  the  negroes  passed  by  the  bill  of  sale 
to  Esther  West,  and  that  by  operation  of  law  the  right  thereto 
accrued  to  and  became  vested  in  her  husband  Bezin  West,  un- 
der whom  Macey  claimed  title.  Macey  recovered,  and  the  case 
was  taken  to  the  court  of  appeals.  By  the  88d  section  of  the 
act  of  1798,  respecting  slaves,  it  is  enacted,  that  no  remain- 
der of  any  slave  or  slaves  shall  or  may  be  limited  by  any 
deed  or  last  will  and  testament,  in  writing  of  any  person  what- 
soever, otherwise  than  the  remainder  of  a  chattel  personal, 
by  the  rules  of  the  common  law,  can  or  may  be  limited. 

The  court  observed,  the  only  question  involved  in  the  deter- 
mination of  this  cause  is,  whether,  by  the  rules  of  the  common 
law,  a  chattel  could  be  granted  to  one  for  life,  with  a  limita- 
tion in  remainder  to  another  ?  It  was  anciently  held,  that 
chattels  in  their  nature  were  incapable  of  any  limitation  over, 
and  that  a  grant  or  devise  of  them,  but  for  an  hour  or  a  min- 
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ate,  was  a  gift  forever.  Hence,  it  was  a  long  time  before 
coorts  of  justice  could  be  prevailed  upon  to  have  any  regard  for 
a  devise  over,  even  of  a  chattel  real  or  term  for  years,  after 
an  estate  for  life  limited  therein ;  and  to  get  out  of  the  literal 
authority  of  the  old  cases,  a  distinction  was  formerly  taken,  that 
a  remainder  might  be  limited  for  Hke  residue  of  th^  years,  but 
not  for  the  residue  of  the  term.  But  by  a  train  of  adjudged  cases, 
that  distinction  does  not  now  exist.  And  the  remainder  of  a 
term,  or  of  a  personal  chattel,  may  be  limited  by  will,  whether 
the  term  or  the  lease,  or  the  use  and  occupation  of  the  land, 
or  the  lands  themselves,  or  the  use  of  the  chattel,  be  bequeath- 
ed. (3  Saund.  888,  note  9  L,  and  authorities  there  cited.) 
To  answer  the  agreement  of  parties  and  the  exigencies  of 
families,  the  same  reason  required  that  such  limitations  might 
be  made  by  deed.  (Wright  v.  Oartwright,  1  Burrow,  292.) 
Blackstone,  in  his  commentaries,  2  vol.  898,  acknowledges,  that 
by  the  ancient  rules  of  the  common  law,  there  could  be  no  fu- 
ture property  to  take  place  in  expectancy  created  in  a  per- 
sonal chattel ;  but  says,  if  a  man  now,  either  by  deed  or  will 
limits  furniture,  &c.,  to  A.  for  life,  remainder  over  to  B.,  it 
is  good.  In  Higginbotham  v.  Rucker,  (2  Gall,  818,)  the 
court  of  appeals  of  Virginia  decided,  that  a  gift  of  a  slave  to 

one  for  life,  with  a  remainder  to  his  children,  was  a  good  limi- 
tation. 

The  court  then  reversed  the  judgment  of  the  circuit  court 
for  the  wrong  instruction  given,  thereby  maintaining  that 
the  remainder  to  the  children  was  good.  Here  the  remainder 
w^  to  the  children  living  at  the  death  of  their  mother,  Esther 
West.  In  the  case  at  bar,  the  remainder  was  to  the  children  of 
Susan  Pemberton,  then  living,  at  the  date  of  the  gift — not  to 
such  as  should  be  living  at  her  death.  ^^  I  gave  Susy  Pember- 
ton, Qiy  daughter,  Abigail  and  her  increase,  for  life ;  and  at 
her  death,  for  her  and  her  increase  to  be  equally  divided  among 
her  children."  The  children  of  Mrs.  Pemb^on,  the  present 
plaintiffs,  were  then  in  the  mind  of  the  donor.  He  knew  them, 
and  they  were  the  objects  of  his  boun^  ultimately. 
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This  case  does  not  present  the  question  of  a  donation  to  take 
place  in  future,  the  donor  retaining  the  use  and  possession  for 
his  life.  Here  is  nothing  but  a  simple  donation  of  property  to 
persons  in  being,  the  one  to  have  it  for  life,  and  the  others  to  Have 
it  after  the  first  taker's  death ;  and  where,  in  such  gifts,  the 
possession  accompanies  the  property  in  the  hands  of  the  donees, 
there  can  not  be  a  reasonable  objection  to  their  validity.  Our 
statute  requires  wills  or  deeds,  in  such  gifts  of  slaves,  where 
the  donor  retains  possession  notwithstanding  the  gift.  It  does 
not  require  any  instruments  to  be  written  concerning  those 
gifts,  ifhere  the  property  given  is  immediately  delivered  to  the 
donee.  Now,  as  by  our  law  such  a  parol  gift  of  slave  is  good 
to  the  donee  when  possession  accompanies  it,  and  every  person 
has  by  law  the  right  to  make  such  gifts  ;  where  do  we  find  the 
limitation  to  this  power,  to  this  right  to  make  the  gift  for  the 
life  of  one,  and  at  his  death  to  another  ?  He  who  can  give,  by 
parol,  the  whole  estate  absolutely,  can  surely  give  a  life  estate 
to  one,  and  the  remainder  thereof  to  another.  The  only  thing 
necessary  to  make  such  a  gift  good  under  our  law,  is  posses- 
sion in  the  tenant  or  donee,  for  life,  and  that  possession  shall 
be  constraed  to  be  the  possession  of  the  remainder  man. 

In  Higginbotham  v.  Rucker,  the  father  gave  to  his  daughter, 
after  her  marriage,  certain  negroes  ^^  to  her  and  the  heirs  of  her 
body ;  and  in  case  she  died  without  issue,  that  is,  children  of 
her  body,  the  negroes  were  to  return  to  the  father.''  This 
limitation  was  held  by  the  court  of  appeals  of  Virginia  to  be 
not  too  remote,  and  therefore  good.  In  an  action  by  the  father 
against  the  husband  of  his  daughter,  for  the  negroes,  the  daugh- 
ter having  died  without  issue,  the  father  was  permitted  to  re- 
cover.    (2  Gall's  Rep.  818.) 

In  Bmmmett  v.  Barker,  decided  in  South  Carolina,  in  1884, 
the  donor  undertook  by  parol  to  give  a  life  estate  to  his  niece 
with  a  remainder  over,  on  her  dying  without  leaving  issue. 
Assuming  (as  well  settled)  the  principle  that  such  limita- 
tion by  deed  would  be  valid,  the  court  proceeds  to  discuss 
the  question  whether  a  valid  limitation  over,  after  the  determi- 
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nation  of  a  precedent  life  estate,  might  not  be  created  by 
parol ;  and  then  decides  the  question  in  the  affirmative.  Judge 
O'l^eall,  in  delivering  the  opinion  of  the  court,  uses  the  follow- 
ing language :  ^^  There  is  nothing  to  prevent  a  trust  in  personal 
property  from  being  created  by  parol,  either  written  or  unwrit- 
ten, and  that,  even  without  resorting  to  the  doctrine  in  relation 
to  trust  of  personal  property ;  as  it  was  clear,  that  any  thing 
that  was  good  and  effectual  in  law  to  pass  personal  property, 
was  equally  so  to  limit  it."  See  the  elaborate  opinion  of  Chan- 
cellor Dargan,  in  the  court  of  errors  of  South  Carolina,  in 
the  case  of  Daggers  v.  Estes  in  1848 ;  reported  in  S  Strob. 
Equity  Rep.  354.  In  this  opinion  most  of  the  cases  upon  this 
subject  have  been  ably  reviewed. 

I  do  not  think  it  necessary  to  review  the  cases  myself,  satis- 
fied that  such  gifts  as  the  one  in  this  case  now  at  bar,  where 
possession  accompanies  the  gift,  are  common  in  our  state,  and 
have  always  been  considered  valid. 

There  is  no  error  in  the  court  below  in  giving  the  instructions 
or  in  permitting  the  parol  evidence  of  the  gift.  As  to  the  error 
assigned  in  arrest  of  judgment,  it  is  without  a  particle  of  force. 
It  needs  no  comment  from  this  court. 

Judge  Leonard,  concurring,  the  judgment  below  will  be 
affirmed. 


West  and  wife,  Respondents,  v.  Forrest,  Appellant. 

1.  The  rejection  by  the  court  trying  a  cause  of  a  competent  juror  is  no 
ground  for  renewal  in  the  supreme  court,  there  being  no  valid  objection  to 
the  jurors  empannelled. 

2.  A  party^  in  whipping  a  female  slave,  unintentionally  but  recklessly  inflict* 
ed  blows  upon  her  mistress.  In  an  action  by  the  mistress^  held,  that  the  de- 
fendant's liability  was  not  limited  to  the  damages  to  her  per9on;  that  the 
jury  might  take  into  consideration  the  mental  anguish  and  wounded  feelings 
of  the  plaintiff. 
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Appeal  from  Buchanan  Court  qf  Common  Pleas. 

Action  for  an  assault  and  'battery.  The  facts  are  stated  in 
tiie  opinion  of  the  court.  The  fourth  instruction  given  by  the 
court  below  was  to  the  effect  that  the  jury,  in  estimating  the 
damages^  if  they  believed  the  assault  was  ^^unintentionally 
but  recklessly  committed,"  might  <<  take  into  consideration  the 
pain  and  suffering,  mental  anguish  and  wounded  feelings  of  the 
female  plaintiff.'' 

The  third  instruction  asked  by  the  defendant,  and  refused, 
was,  that  ^^  the  measure  of  damages  is  a  sum  of  money  pre- 
cisely commensurate  with  the  wounded  feelings  of  the  plaintiff, 
Alvira  B.  West,  by  reason  of  the  infliction  of  the  blows.'* 

The  plaintiff  had  a  verdict  of  $400,  and  the  defendant  ap- 
pealed. 

Voriesy  for  appellant.  1.  The  court  below  erred  in  reject- 
ing a  competent  juror  who  was  not  challenged  by  the  plaintiff. 
2.  The  court  erred  in  giving  the  fourth  instruction.  (2  Greenl. 
Ev.  §  267,  and  note ;  5  Mo.  523.) 

Oardenhire  and  Morrow,  for  respondent,  that  the  rule  of. 
damages  was  properly  laid  down,  cited  Littell's  selected  cases, 
81 ;  1  Mass.  Rep.  11 ;  3  Wend.  Rep.  391 ;  7  Monroe,  895  ; 
11  Pick.  379  ;  2  Gilman,  482 ;  and  insisted  that  the  rejection 
of  the  juror  was  no  ground  of  reversal,  as  it  did  not  appear  that 
the  appellant  was  prejudiced. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assault  and  battery,  alleged  to  have 
been  committed  by  the  defendant,  on  the  female  plaintiff, 
Alvira  B.  West,  wife  of  Francis  A.  West.  The  defendant  de- 
nied having  assaulted  the  said  Alvira  E.  West,  but  stated  that 
he  was  whipping  a  negro  woman,  whom  he  had  hired  of  Francis 
A.  West,  and  who  had  left  his  house  and  gone  back  to  her 
master's  house ;  that  he  went  after  her  and  found  her,  and  or- 
dered her  to  go  back  to  his  house ;  but,  instead  of  obeying  him, 
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Bhe  attempted  to  go  up  the  steps  to  the  room  whore  her  mis- 
tress, AlyiraB.  West,  was  ;  that  he  commenced  whipping  her 
with  a  cowhide ;  that  Mrs.  West  came  down  the  steps,  and  the 
negro  woman  ran  and  caught  her  aroand  the  waist,  and  with 
great  force  conveyed  her  back  into  the  house;  that  if  Mnu 
West  was  struck,  he  did  not  know  it,  and  did  not  intend  it. 
At  the  trial,  the  court,  after  a  certain  man  had  been  called  up 
and  sworn,  and  examined  as  to  his  qualifications  as  a  juror , 
discharged  him  and  made  him  stand  aside.  Hie  defendant  ex- 
cepted to  this  act  oE  the  court,  alleging  that  the  man  was  a  com- 
petent and  fit  person  to  be  made  a  juror.  He  assigns  this  act 
of  the  court  as  one  of  his  errors  upon  which  he  seeks  to  re- 
verse the  judgment  below.  There  is  nothing  in  this  point ; 
the  jury  empannelled  was  no  doubt  a  good,  competent  and  im- 
partial one.  The  defendant  has  not  been  injured,  nor  have  any 
of  his  rights  or  privileges  been  improperly  denied  him  by  the 
inferior  court.  If  this  court  should  reverse  the  judgment  be- 
low  for  this  act,  does  the  appellant  expect  to  have  the  man  on 
his  next  jury ;  or  does  he  suppose  that  this  court  would  so  far 
step  out  of  their  legitimate  sphere  as  to  direct  the  inferior 
court  to  place  the  rejected  man  on  the  next  jury  7  The  absur- 
dity of  such  a  proceeding  is  manifest.  There  is  nothing  then 
in  this  point. 

The  evidence  clearly  shows  a  very  severe  beating  of  the  negro 
woman ;  and  that  she  ran  to  her  mistress  up  the  steps  leading 
to  the  door  of  the  room  occupied  by  Mrs.  West.  The  negro 
woman  laid  hold  of  her  mistress  on  the  steps,  and  the  evidence 
leaves  Rttle  doubt  that  the  defendant  did  not  stop  his  blows 
when  the  negro  woman  caught  her  mistress,  but  he  continued 
to  inflict  them.  One  witness  says,  he  saw  his  arm  in  motion 
up  to  the  door  as  though  he  were  striking.  Is  it  strange  that 
Mrs.  West,  the  owner  of  the  negro  woman,  should  have  been 
(even  in  her  situation,  some  seven  or  eight  days  after  child- 
birth) drawn  to  the  steps  of  her  door  by  the  severe  whipping 
and  hallooing  of  her  own  servant? — the  blows  inflicted  by  the 
defendant,  and  the  screams  of  the  negro  woman,  raising  the 
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indignation  of  the  witnesses  who  were  a  block  and  a  half  dis- 
tanty  and  prompting  them  to  stop  work  and  go  and  see  the 
canse  of  the  terrible  whipping  and  hallooing.  No  wonder^  un- 
der such  eircamstances,  that  Mrs.  West  shonld  step  half  way 
down  tiie  steps  leading  from  her  room  to  the  yard ;  and  no  won- 
der she  should  by  her  presence  try  to  save  her  servant. 

The  plaintiff's  case  was  clearly  made  out  before  the  jury, 
and  by  their  verdict  of  f  oar  hundred  dollars  damages  they  ex- 
hibited their  sense  of  such  a  wrong,  and  properly  vindicated  the 
injuries  and  wounded  feelings  of  the  plaintiff.  There  is  nothing 
ht  &e  instructions  given,  nor  in  those  refused  to  be  given, 
calling  for  the  interference  of  this  court. 

The  case  was  fairly  put  to  the  jury,  and  this  court  does  not 
feel  itself  authorized  to  interfere.  Let  the  judgment  below 
be  affirmed ;  Judge  Leonard  concurring. 


Cakevox,  Bespondenti  v.  Anderson  k  Grbnshaw,  Appellants. 

I 

1.  A  note  is  executed  to  three  partners^  two  of  whom  upon  a  settlement  of  the 
partDership  affairs,  for  value,  sell  and  transfer  hy  delivery  their  interest  in 
the  note  to  the  third.  Bdd,  that  flie  third  might  sue  on  the  note  in  his 
own  name. 

Jfypeal/ram  Greene  Circuit  Court. 

The  case  is  stated  in  the  opmion  of  the  court. 
No  appearance  for  appellant. 
Wright  and  Morrow^  for  respondent. 

Rtlaki),  Judge,  delivered  the  opinion  of  the  court. 

This  was  a  suit  upon  a  promissory  note,  executed  by  defend- 
ants,  payable  to  the  plaintiffs,  Thomas  W.  Anderson  and  Jo- 
seph Carihol,  a  firm  by  the  name  and  style  of  B.  W.  Canefox 
&  Co.,  or  order,  fifteen  days  after  date,  for  four  thousand  sev^ 
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hnndred  and  seventy  dollars  and  fifty- seven  cents,  dated  Octo- 
ber 14,  1858. 

In  his  petition,  plaintiff  avers  that  Thomas  W.  Anderson  and 
Joseph  Garthol  sold  their  interests,  respectively,  in  the  said  note 
to  the  plaintiff  for  a  valuable  consideration,  by  which  the  said 
note  became  the  property  of  the  plaintiff ;  that  Thomas  W. 
Anderson,  on  the  29th  of  October,  1858,  paid  on  said  note  the 
sum  of  six  hundred  dollars  ;  that  the  remainder  of  said  note 
and  interest  are  yet  due  to  plaintiff,  for  which  he  asks  judg- 
ment. 

The  defendants  answered,  stating  that,  as  to  the  said  sup- 
posed purchase  of  said  note  by  plaintiff  for  a  valuable  consid- 
eration,  whereby  he  became  the  owner  thereof,  they  have  not 
knowledge  thereof  sufficient  to  form  a  belief.  The  cause  was 
submitted  to  the  court  for  trial,  without  a  jury,  and  the  court 
found  the  facts  to  be,  that  the  defendants,  by  their  promissory 
note,  dated  October  14,  1858,  promised,  for  value  received,  to 
pay  plaintiff  and  Thomas  W.  Anderson  and  Joseph  Garthol, 
(which  was  a  firm  trading  and  doing  business  by  the  name  and 
style  of  B.  W.  Canefox  &  Co.,)  or  order,  fifteen  days  after  date, 
the  sum  of  four  thousand  seven  hundred  and  seventy  dollars 
and  fifty- seven  cents,  which  note  was  executed  in  consideration 
of  goods  purchased  of  said  firm ;  and  afterwards,  on  the  28th 
day  of  October,  1853,  and  before  said  note  became  due,  the 
said  partners  of  said  firm  had  a  settlement  of  their  affairs,  and 
the  said  Thomas  W.  Anderson  and  Joseph  Carthol,  for  a  valu- 
able consideration,  and  in  consideration  of  indebtedness  of  said 
firm  to  plaintiff,  sold  and  transferred  all  their  interest  in  said 
note  to  plaintiff,  by  delivery ;  and  said  firm  delivered  said  note 
to  plaintiff,  whereby  the  said  plaintiff  became  the  sole  owner  of 
said  promissory  note,  having  accepted  the  same  upon  said  set- 
tlement with  his  said  partners,  in  lieu  of  so  much  money ;  the 
court  doth  further  find  that  the  said  defendant,  Thomas  W. 
Anderson,  on  the  29th  of  October,  1858,  paid  on  said  note  the 
sum  of  six  hundred  dollars.  The  court  find  that  said  Thomas 
W.  Anderson  and  L.  A.  D.  Crenshaw  justly  Owe  and  are  in- 
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debted  to  said  Benjamin  W.  Canefox,  in  the  sum  of  fonr  thou- 
sand fivd  hundred  and  eighteen  dollars  and  seventy- three  cents, 
and  judgment  was.  accordingly  rendered  for  plaintiff  for  that 
sum,  with  costs,  &c.  The  defendant  moved  for  a  review,  be- 
cause the  finding  was  insufficient.  This  motion  was  overruled, 
and  he  excepted,  and  brings  the  case  here  by  appeal.  In  look* 
ing  over  the  reoord,  we  find  no  error,  and  indeed  the  appellants 
have  not  assigned  any  errors  in  this  court. 

The  finding  of  the  court  sufficiently  states  the  facts,  and  the 
facts  found  support  the  judgment  rendered  by  the  Circuit 
Court.  The  juc^ent  below  will  therefore  be  affirmed,  with 
five  per  cent,  damages.    Judge  Leonard  concurring. 


Nbal  and  othbbs.  Defendants  in  Error,  v.  Smith,  Plaintiff 

in  Error. 

1.  Where  a  partition  sale  is  set  aside  on  a  motion  which  is  contested  hy  the 
purchaser,  it  is  within  the  discretion  of  the  court  to  tax  the  costs  of  the  mo- 
tion against  him. 

Error  to  Cooper  Circuit  Court. 

This  was  a  motion  to  set  aside  a  partition  sale.  The  case  was 
once  before  in  this  court,  (see  20  Mo.  294,)  and  was  reversed 
and  remanded.  Upon  a  second  hearing,  the  sale  was  set  aside, 
and  the  Circuit  Court  taxed  the  costs  of  the  motion  against 
Smith,  the  purchaser,  who  now  brings  the  matter  here  by  writ 
of  errojr. 

Oardenhirey  for  plaintiff  in  error,  insisted  that  the  paction 
to  set  aside  the  sale  was  a  step  in  the  original  cause  to  which 
the  purchaser  was  not  a  party,  and  that  the  Circuit  Court  erred 
in  taxing  the  whole  cost  of  it  against  him.  (R.  C.  1845,  p. 
245,  §  22;  20  Mo.  296 ;  Sess.  Acts,  1847,  p.  106.) 
23— VOL.  xxn. 
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Mamsy  for  defendant  in  error,  that  the  costs  were  properly 
taxedy  referred  to  the  aet  concerning  costs.  (R.  C.  1845,  §  7 
and  22.) 

Rtlanb,  Judge,  delivered  the  opinion  of  the  ooort. 

The  only  question  in  this  case  involves  the  propriety  of  the 
action  of  the  court  below  in  ordering  the  costs  of  the  motion 
made  to  set  aside  the  sale,  to  be  taxed  against  the  purcdiaser, 
Smith. 

This  was  originally  a  petition  for  partition  of  real  estate. 
The  court  ordered  a  sale  of  the  land  for  that  purpose.  George 
W.  Smith  purchased  the  real  estate  at  the  sale  made  by  the 
sheriff.  James  S.  Hughes  and  others  (some  of  the  parties  to 
the  priginal  proceeding  for  partitition)  moved  to  set  aside  the 
sale  made,  and  Smith,  the  purchaser,  contested  this  motion. 
The  Circuit  Court  overruled  the  motion  ;  the  case  was  brought 
before  this  court  and  the  judgment  of  the  court  below  was  re- 
versed, and  the  case  remanded  for  trial.  On  the  second  trial 
of  the  motion,  issues  were  made  involving  the  character  of 
the  sheriff's  sale,  and  alleging  its  fraud  and  illegality.  These 
issues  were  found  in  favor  of  the  motion,  and  the  Circuit  Court 
set  aside  the  sale  made  by  the  sheriff  and  taxed  tlie  costs  of  the 
motion  against  Smith,  the  purchaser,  and  sole  opponent  of  the 
motion.  Of  this  Smith  complains,  and  has  brought  the  matter 
before  this  court. 

In  this  matter.  Smith,  by  his  counsel,  contends  that  the  costs 
of  the  motion  ought  to  have  been  taxed  as  the  othdr  costs  of  the 
proceedings  in  partition,  and  should  be  paid  by  the  parties  in- 
terested therein.  But  such  is  not  the  opinion  of  this  court.  By 
the  6th  section  of  art.  Ist  of  statute  concerning  costs,  (R.  C. 
1845,  p.  242,)  the  court  has  express  authority  to  tax  the  costs 
of  this  motion  against  the  party  unsuccessful.  In  all  civil  ac- 
tions or  proceedings  of  any  kindj  the  party  prevailing  shall 
recover  his  costs  against  the  other  party,  except  in  those  cases 
in  which  a  different  provision  is  made  by  law.  ^'  Sec.  7.  On 
all  motions,  the  court  may  give  or  refuse  costs  at  its  discre- 
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tion,  unless  where  it  is  otherwise  provided  bylaw.''  Now  the 
22d  section  of  the  same  article,  which  declares  that,  ^^  In  all 
cases  founded  on  the  statute  concerning  partition  of  land,  the 
petitioner  or  petitioners  shall  pay  all  costs  in  the  first  indWice, 
but  shall  be  entitled  to  judgment  against  each  of  the  parties 
interested  in  the  partition,  for  such  part  of  the  whole  costs  at- 
tending the  proceeding  as  shall  be  proportionate  to  the  amount 
of  his  interest/'  &c. ;  and  the  2d  section  of  the  act  of  1847, 
amendatory  of  the  partition  act  of  1846,  which  declares  that, 
<<  In  all  cases  of  partition,  arising  under  the  above  act,  (that 
is,  act  of  1845,)  the  necessary  expense  attending  such  parti- 
tion, together  with  a  reasonable  attorney's  fee,  to  be  assessed 
by  the  judge  of  the  court  before  whom  partition  is  had,  shall  be 
equally  taxed  against  all  persons  interested  in  such  partition, 
in  proportion  to  their  respective  interests  therein,"  are  not  to 
be  considered  as  otherwise  expressly  providing  in  relation  to 
these  interlocutory  costs.  Nor  do  these  last  provisions  takb 
away  the  discretionary  power  of  the  court  in  relation  to  such 
interlocutory  costs.  The  Circuit  Court,  then,  had  the  authority 
to  tax  the  costs  on  this  motion  against  Smith ;  and,  having  done 
so,  we  can  not  say  that  the  discretion  was  abused.  Indeed  we 
think  it  would  have  been  improperly  exercised,  if  it  had  failed 
to  tax  him  with  the  costs. 

Let  the  judgment  be  afSrmed,  Judge  Leonard  concurring ; 
Judge  Scott  sick,  absent. 


Oo€K^BURN,  Defendant  in  Error,  v.  Snfpsov,  Plaintiff  in  Error. 


1.  The  agent  who  sells  goods,  of  which  he  is  in  possession,  as  his  own  prop* 
erty,  may  recover  the  price  in  his  own  name. 

2.  Where  a  party  is  in  possession  of  a  store,  as  a  ckrk  or  agemt  of  another, 
his  possteion  is  that  of  his  pilncipaL 
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Error  to  Cole  Circuit  Court. 

Action  by  Jackson  Coggburn  on  an  account  for  goods  sold 
and  delivered,  commenced  before  a  justice  of  the  peace. 

At  the  trial  in  the  Circuit  Court  on  appeal,  it  appeared  Qiat 
the  goods  were  purchased  at  a  store  in  which  the  plaintiff  was 
doing  business,  either  as  agent  or  proprietor,  and  the  only  dis- 
pute was,  whether  the  store  belonged  to  the  plaintiff  or  to  Green 
B.  Coggburn,  and  upon  this  point  evidence  was  offered  by  both 
parties.  Among  others,  the  Circuit  Court  gave  for  the  plain- 
tiff two  instructions,  set  out  in  the  opinion  of  the  court,  and  re* 
fused  the  seventh  instruction  asked  by  the  defendant,  also  set 
out  in  the  opinion.  There  was  a  verdict  and  judgment  for  die 
plaintiff,  and  the  defendant  brought  the 'case  here  by  writ  of 
error. 

M.  M.  Parzons^  for  plaintiff  in  error. 
.  Oardenhire  and  Morrow^  for  defendant  in  error. 

Rtland,  Judge,  delivered  the  opinion  of  the  court. 

The  question  between  the  parties  in  this  case  involves  the 
mode  in  which  the  goods  were  sold.  If  the  plaintiff  sold  the 
goods  to  the  defendant  as  his  own  property,  or  if  the  goods  were 
purchased  by  defendant  as  the  properly  of  the  plaintiff,  then 
the  contract  to  pay  for  the  goods  was  a  contract  to  pay  plain- 
tiff, and,  of  course,  he  has  the  right  to  recover  in  this  suit  for 
the  goods  thus  sold.  But  if  the  plaintiff  sold  the  goods  as  the 
agent  of  Green  B.  Coggburn,  and  as  Ghreen  B.  Coggbum's  goods, 
then  the  contract  to  pay  for  the  goods  was  a  contract  to  pay 
Ghreen  B.  Coggburn  and  not  to  pay  the  plaintiff,  and  consequent- 
ly the  plaintiff  can  not  recover  for  the  goods  in  this  action.  The 
case,  therefore,  depends  upon  the  simple  fact,  as  to  the  sale  of 
the  goods  as  the  plaintiff's  property,  or  as  the  property  of  his 
brother.  Green  B.  Coggburn.  AU  that  part  of  the  record  in 
which  the  question  about  Green  B.  Coggburn  selling  or  con- 
veying the  goods  to  his  brother,  the  plaintiff,  in  order  to  de- 
fraud his  creditors,  is  foreign  to  the  matter  in  issue  between 
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tliese  parties.  The  question  whether  the  alleged  sale  of  the 
goods  &om  Green  B.  to  Jackson  Coggbnm,  was  made  to  de« 
fraud  Green's  creditors,  was  not  in  issne  between  them.  All 
therefore  which  the  record  contains  in  regard  to  this  matter  is 
thrown  out  oE  the  case  and  disregarded  by  this  coart,  and  must 
be  so  in  the.fnrther  trial  hereoE.  In  looking  over  the  instruc- 
tions asked  by  the  defendant  below,  in  our  opinion,  his  seventh 
instruction  ought  to  have  been  given. 

The  court  told  the  jury,  in  the  first  instruction  given  for  the 
plaintiff,  that,  ^^  iE  the  jury  believe  from  the  evidence  that 
Simpson  purchased  of  Jackson  Coggburn  goods  of  which  he 
(Jackson  Coggburn)  was  in  possession  at  'the  time  of  Simp- 
son's purchase,  and  that  Jackson  Coggburn  was  the  owner  of 
the  goods  at  the  time  of  the  salQ  to  Simpson,  they  must  find  for 
the  plaintiff  the  balance  due  for  the  goods." 

The  second  instruction  for  the  plaintiff  was  as  follows  : 
^*  Even  though  Jackson  Coggburn  was  not  the  owner  of  the 
goods  at  the  time  of  the  sale  to  Simpson,  yet,  if  he  had  posses- 
sion of  them  and  sold  them  in  his  own  name,  he  had  the  right 
to  sue  for  and  recover  the  balance  due  for  them  in  his  own 
name,  and  Simpson  not  having  filed  any  offset  in  this  case, 
either  against  Jackson  Coggburn  or  Green  B.  Coggburn,  is,  in 
such  case,  liable  to  the  present  plaintiff  for  the  balance  due  for 
the  goods  ;"  and,  disregarding  all  the  other  instructions  asked 
for  by  defendant,  let  us  see  his  seventh  instruction,  namely : 
^^  That,  although  Jackson  Coggburn  may  have  had  possession 
of  the  store  at  Spring  Garden,  yet,  if  the  jury  believe  that  he 
had  such  possession  as  clerk  or  agent  of  Green  B.  Coggburn, 
such  possession  of  Jackson  Coggburn  was,  in  law,  the  posses- 
sion of  Green  B.  Coggburn."  This  instruction  should  have 
been  given.  It  was  important  to  the  proper  understanding  of 
the  case,  in  conjunction  with  the  two  instructions  for  the  plain- 
tiff above  recited. 

For  failing,  then,  to  give  the  defendant's  seventh  instruc- 
tion, the  court  below  committed  error.  Its  judgment  is  re- 
versed and  cause  remanded ;  Judge  Leonard  concurring. 
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ZiRBYy  Plwitiff  in  Error,  y.  Johnson,  Defendant  in  Error. 

1.  A  contract  wm  made  for  the  sale  of  cattle  in  the  field  of  the  seller.  The 
purchaser  told  ttie  seller  to  keep  the  cattle  and  feed  them  until  he  sent  for 
than,  at  the  expense  of  the  purchaser.  The  seller  agreed  to  do  so,  but  toM 
the  purchaser  that^  if  any  of  them  died^  he  must  bear  the  lots,  to  which  the 
latter  assented.  Eeld,  no  deliyery  to  take  the  contract  out  of  the  statute 
of  fraud. 

Error  to  Jackson  Circuit  Court. 

The  facts  appear  in  the  opinion  of  the  court. 

jybptofif  for  plaintiff  in  error,  insisted  that  there  was  a  Suf- 
ficient delivery  to  take  the  contact  oat  of  the  statute,  and  cited 
Elmore  y.  Stone,  1  Taunt.  467 ;  Ohaplin  y.  ]^U)gers,  1  East. 
192;  11  Johns.  Rep.  284. 

Beidy  for  defendant  in  error,  cited  Shindler  y.  Houston,  1 
Comstook,  661. 

Byland,  Judge,  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is,  whether  the  contract  be* 
tween  l^e  parlies  is  witlun  the  statute  of  frauds  and  perjuries 
or  not. 

The  facts  of  the  case  are  as  follows :  The  plaintiff  was  bay- 
ing cattle  for  Oalifomia,  and  being  at  defendant's  house,  he 
went  with  the  defendant  to  look  at  some  cattle  in  the  defend- 
ant's pasture.  They  were  unable  to  agree  as  to  the  price  of 
the  lot,  but  traded  for  four  yoke  of  oxen,  at  the  price  of  forty 
dollars  per  yoke.  Plaintiff  told  defendant  that  he  had  not  the 
money  with  him ;  but  if  the  defendant  would  go  home  with  him, 
or  would  go  back  to  town  with  him,  he  would  pay  him.  De- 
fendant replied  that  it  did  not  matter  about  the  money :  he 
could  pay  it  when  he  came  for  the  cattle,  whidi  would  suit  as 
well.  Plaintiff  then  told  defendant  that  he  was  not  prepared  to 
drive  the  cattle  away,  and  requested  defendant  to  keep  them 
for  him  until  he  sent  for  them,  and  to  feed  them,  as  ho  wished 
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them  well  fed»  for  which  he  would  pay  him  well.  The  defend- 
ant agreed  to  do  so.  The  oxen  were  not  removed  from  the  pas- 
ture :  the  contract  was  not  reduced'  to  writing ;  nor  was  any 
money  paid.  After  plaintiff  had  started  to  leave,  defendant 
called  to  him  and  said,  ^^  remember,  if  any  of  the  cattle  die, 
they  die  yours,  and  you  must  bear  the  loss."  To  which  plain- 
tiff replied,  <^  certainly."  The  defendant  sold  the  cattle  the 
next  day,  for  fifty  dollars  per  yoke,  to  another  purchaser. 

The  suit  is  to  recover  the  forty  dollars,  the  difference  in  the 
price.  It  was  originally  brought  before  a  justice  of  the  peace, 
in  whose  court  the  plaintiff  obtuned  judgment.  The  defendant 
appealed  to  the  Circuit  Court,  where,  on  trial,  the  defendant 
had  judgment ;  that  court  holding,  that  the  contract  was  within 
the  statute  of  frauds,  and  that  the  plaintiff  was  not  entitled  to 
recover. 

The  plaintiff  brings  the  case  here  by  writ  of  error,  and  con- 
tends that  the  contract  was  not  within  the  statute  of  frauds,  as 
the  facts  show  there  was  a  sufficient  delivery  to  take  it  out  of 
the  statute,  and  he  relies  upon  the  cases  of  Elmore  v.  Stone, 
1  Taunt.  Rep.  467 ;  Chaplin  v.  Rogers,  1  East.  192,  and  Vin- 
cent V.  G^rmonds,  11  Johns.  Rep.  284. 

The  defendant  in  ^ror,  on  the  other  hand,  contends  that  the 
facts  show  the  contract  to  be  clearly  within  the  statute  of 
frauds;  that  delivery  and  acceptance  must  be  evidenced  by 
some  act  of  the  parties,  and  that  no  mere  words,  however  sig- 
nificant, are  sufiGicient ;  and  he  relies  upon  the  case  of  Shindler 
T.  Houston,  (1  Comst.  Rep.  261.) 

Our  statute  of  frauds  and  perjuries,  §  6,  declares  that  ^^  no 
contract  for  the  sale  of  goods,  wares  and  merchandise,  for  the 
price  of  thirty  dollars  or  upwards,  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  ac- 
tually receive  the  same,  or  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  payment,  or  unless  some  note  or  me- 
morandum in  writing  be  made  of  the  bargain,  and  signed  by 
the  parties  to  be  charged  with  such  contract,  or  tlieir  agents 
lawfully  authorized."    This  is,  substantially,  the  17th  section 
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of  the  English  statute  of  frauds  and  perjuries,  (29  Charles  IL) 
The  English  statute  fi<es  the  price  of  the  goods  at  ten  pounds 
or  upwards  ;  our  statute  at  thirty  dollars  or  upwards  ;  in  other 
respects  the  two  sections  are  almost  literally  the  same.  Al- 
though the  statute  of  frauds  and  the  statute  of  limitations  were 
both  so  much  objected  to  at  the  time  when  they  were  passed 
that  the  English  judges  appeared  anxious  to  get  them  off  the 
statute  book,  yet,  in  later  times,  the  judges  haye  become  de- 
sirous of  giving  to  these  statutes  their  full  effect.  (Proctor  y. 
Jones,  2  Car.  k  Payn.  Rep^  582 — remarks  of  Best,  chief  jus- 
tice.) ^^  It  has  been  said  that  the  English  statute  of  frauds  and 
perjuries  (29  Car.  11,  c.  3)  carries,  its  influence  through  the 
whole  body  of  our  civil  jurisprudence,  and  is,  in  many  respects, 
the  most  comprehensive,  salutary,  and  important  legislative 
regulation  on  record,  affecting  the  security  of  private  rights. 
(2  Kent's  Comm.,  p.  617,  note  d.)  I  concur  in  ascribing 
to  this  statute  all  that  has  been  said  in  its  praise  by  the 
American  commentator.  To  make  the  contract  of  sale  valid, 
under  this  statute,  there  must  be  a  delivery  or  tender  of  it, 
or  payment  or  tender  of  it,  or  earnest  given,  or  a  memoran- 
dum in  writing,  signed  by  the  party  to  be  charged  ;  and  if  no- 
thing of  tiie  kind  takes  place,  it  is  no  contract.''  (2  Kent's 
Comm.  647,494.) 

It  may  not  be  amiss  to  examine  some  of  the  cases  on  the 
subject,  as  decided  by  the  English,  and  also  by  the  American 
courts. 

In  Baldry  and  others  v.  Parker,  2  Bam.  &  Cres.  37,  (9 
Eng.  C.  L.  R.  16,)  Abbott,  chief  justice,  said:  ^^  We  have 
have  given  our  opinion  upon  more  than  one  occasion,  that  the 
29  Car.  11,  c.  3,  is  a  highly  beneficial  and  remedial  statute. 
We  are,  therefore,  bound  so  to  construe  it  as  to  further  the  ob- 
ject and  intention  of  the  legislature,  which  was  the  preventioB 
of  fraud."  It  appeared  from  the  facts  in  this  case,  that  the 
defendant  went  into  the  plaintiff's  shop  and  bargained  for  va- 
rious articles.  Some  were  severed  from  a  larger  bulk,  and  some 
he  marked  in  order  to  satisfy  himself  that  tiie  same  were  afterr 
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wards  sent  home  to  him.  A  separate  price  for  each  article  was 
agreed  upon.  The  defendant  desired  that  an  account  for  the 
whole  might  be  sent  to  his  house,  and  then  he  left  the  plaintiff's 
shop ;  a  bill  of  parcels  was  accordingly  sent,  together  with  the 
goods,  when  the  defendant  refused  to  accept  them  ;  the  court 
held  that  there  was  no  delivery  and  acceptance  of  the  goods,  so 
as  to  take  the  case  out  of  the  operation  of  the  statute  of  frauds. 
Bajley,  Judge,  said :  ^^  The  buyer  can  not  be  considered  to 
have  actually  received  the  goods,  when  they  have  remained  from 
first  to  last  in  possession  of  the  seller."  Holroyd,  Judge,  said, 
<<  As  long  as  Uie  seller  preserves  his  control  over  the  goods,  so 
as  to  retain  his  lien,  he  prevents  the  vendee  from  accepting  and 
receiving  them  as  his  own,  within  the  meaning  of  the  statute." 
Best,  Judge,  said,  ^^  It  was  formerly  considered  that  a  delivery 
of  the  goods  by  Uie  seller,  was  sufiGicient  to  take  a  case  out 
of  the  statute,  (that  is,  the  17th  section)  ;  but  it  is  now  clearly 
settled  that  there  must  be  an  acceptance  by  the  buyer,  as  well 
as  a  delivery  by  the  seller.  The  statute  enacts  that,  where  the 
bargain  is  for  something  to  the  value  of  ten  pounds,  it  shall  not 
bind,  unlits  something  unequivocal  has  been  done  to  show  that 
the  contract  is  complete."  Abbott,  chief  justice,  said,  ^^If  we 
held  that  such  a  transfer  and  acceptance  were  complete  in  this 
case,  it  would  seem  to  follow,  as  a  necessary  consequence,  that 
the  vendee  might  maintain  trover  without  paying  for  the  goods, 
and  leave  the  vendor  to  his  action  for  the  price.  Such  a  doc- 
trine would  be  highly  injurious  to  trade,  and  it  is  satisfactory  to 
find  that  the  law  warrants  us  in  saying,  that  this  transaction 
had  no  such  effect."  In  the  case  of  Phillips  v.  Bristolli,  2 
Bams,  k  Cress.  511,  (9  Eng.  G.  L.  B.  162,)  the  facts  showed 
that,  by  the  conditions  of  a  sale  by  auction,  the  purchaser  was  to 
pay  thirty  per  cent,  upon  the  price,  upon  being  declared  the 
highest  bidder,  and  the  residue  before  the  goods  were  removed ; 
a  lot  of  jewelry  was  knocked  off  to  the  defendant,  as  the  highest 
bidder,  and  delivered  to  him  immediately.  After  it  remained 
IB  his  hands  three  or  four  minutes,  he  stated  that  he  had  been 
mistaken  in  the  price,  and  refused  to  keep  it ;  no  part  of  the 
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price  had  been  paid :  held,  it  was  a  question  of  fact  for  the 
jury  whether  there  had  been  a  deliyerj  by  die  seller,  and  an  ac- 
tual acceptance  by  the  buyer,  intended  by  both  parties  to  have 
the  ,effect  of  transferring  the  right  of  possession  from  the  one  to 
the  other.  It  was  said  by  the  court,  in  this  case,  that,  <^  in 
order  to  satisfy  the  statute,  there  must  be  a  delivery  of  tiie 
goods  by  the  yendor,  with  an  intention  of  vesting  the  right  of 
possession  in  the  vendee,  and  there  must  be  an  actual  accept- 
ance by  the  vendee,  with  an  intention  of  taking  the  goods  as 
owner.  It  lies  upon  the  plaintiff,  in  this  case,  to  make  out  that 
there  was  such  delivery  and  acceptance."  In  Howe  v.  Palmer, 
8  Bam.  &  Aid.  821,  (5  Eng.  G.  L.  R.  803,)  it  appeared  that 
the  vendee  verbally  agreed  at  a  public  market,  with  the  agent 
of  the  vendor,  to  purchase  twelve  bushels  of  tares,  (then  in 
vendor's  possession,  constituting  a  part  of  a  larger  quantity 
in  bulk,)  to  remain  in  vendor's  possession  till  called  for  ;  and 
l&e  agent,  on  his  return  home,  measured  the  twelve  bushels 
a&d  set  them  ^art  for  the  vendee :  the  court  held  that  this 
did  not  amount  to  an  acceptance  by  the  vendee,  so  as  to  take 
the  case  out  of  the  17th  section  of  the  statute  •£  frauds. 
Abbott,  chief  justice,  said  in  this  case,  ^^  there  has  been  no 
note,  in  writing,  of  the  contract,  and  th^e  has  been  nothing 
given  in  earnest,  or  in  part  payment;  unless,  therefore,  the 
the  buyer  has  accepted  and  received  a  part  of  the  goods  so  sold, 
this  case  is  within  the  statute,  and  no  action  can  be  brought  on 
the  verbal  contract  entered  into  between  the  parties.  The 
question  is,  has  the  buyer  accepted?  Now,  if  he  had  once 
accepted,  he  could  not  afterwards  make  any  objection,  even 
if  it  turned  out  that  the  tares  did  not  correspond  with  die  sam* 
pie.  But  it  is  clear  that  he  had  a  right  to  make  any  objec- 
tion at  the  time  when  they  were  tendered  to  him  for  acceptance. 
If  the  defendant,  in  this  case,  had  gone  to  die  plaintiff's  gran- 
ary to  demand  the  tares,  and  upon  inspection  had  discovered 
that  they  did  not  correspond  with  the  sample,  it  is  impossible 
to  say  that  he  might  not  then  have  made  the  objection ;  and  if 
so,  it  is  clear  that  there  was  no  acceptance  on  his  part ;  I  there- 
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fore  tbink  that  this  case  comes  within  the  words  of  the  statate^ 
to  whidi  we  ought  to  give  fall  effect,  ancT  not  saffer  its  benefi- 
cial provisions  to  be  evaded  by  subtle  distinctions."  Bayley, 
Judge,  said,  <^  I  think  the  safest  rule  to  follow  is,  to  adhere 
closely  to  the  words  of  tie  statute.''  He  then  commented  on 
ike  cases  of  Chaplin  v.  Rogers,  in  which  the  jury  thought 
that  there  was  evidence  of  an  actual  acceptance,  inasmuch  as 
as  the  vendee  had  dealt  with  the  hay  as  his  own ;  and  of 
Elmore  v.  Stone,  in  which  the  buyer  directed  expense  to  be 
incurred,  and  the  directing  of  that  expense  was  considered  evi- 
dence of  an  acceptance  on  his  part,  and  then  concludes  by  say- 
ing that  he  doubts  the  authority  of  the  decision  of  the  case  of 
Elmore  v.  Stone.  In  Proctor  v,  Jones,  2  Carr.  k  Payne, 
632,  (12  Eng.  G.  L.  R.  249,)  Best,  chief  justice,  said,  when 
tiie  case  of  Elmore  v.  Stone  was  cited  by  Serjt.  Yaughan, 
^^that  case  has  been  overruled."  The  authority  of  the  case  of 
Elmore  v.  Stone  is  therefore  now  much  weakened,  if  not  com- 
pletely overthrown,  by  the  later  English  decisions.  The  follow- 
ing were  the  facts  in  Elmore  v.  Stone :  The  plaintiff,  who  kept 
a  livery  stable  and  dealt  in  horses,  having  demanded  one  hun- 
dred and  eighty  guineas  for  a  pair  of  horses,  the  defendant, 
after  offering  a  less  price,  which  was  rejected,  at  length  sent 
word  that  ^^  the  horses  were  his,  but  that  as  he  had  neither  ser- 
Tant  nor  stable,  the  plaintiff  must  keep  them  at  livery  for  him." 
The  plaintiff,  upon  this,  removed  them  out  of  his  sale  stable 
into  another  stable ;  this  was  held  a  sufficient  delivery  within 
the  statute  of  frauds.  (1  Taunt.  Rep.  468.)  This  decision, 
in  Elmore  v.  Stone,  was  nine  years  after  the  case  of  Chaplin 
T.  Rogers  had  been  decided.  The  facts  in  Chaplin  v.  Rogers 
were,  in  substance,  as  follows  :  The  parties  being  together  in 
the  plaintiff's  farm  yard,  the  defendant,  after  some  objections 
and  doubts  upon  the  quality  of  a  stack  of  hay  (particularly 
the  inside  part)  then  standing  in  the  yard,  agreed  to  take  it 
at  2s.  6d.  per  hundred  weight.  Soon  after,  the  defendant  sent 
a  farmer  to  look  at  it,  whose  opinion  was  unfavorable.  But 
about  two  months  afterwards,  another  farmer  agreed  with  de* 
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fendant  for  the  pocchase  of  this  hay,  still  standing  untouched 
in  the  plaintiff's  yard  r  the  defendant  told  the  last  farmer  (Loft 
was  his  name)  to  go  there  and  ask  what  condition  it  was  in, 
saying  he  had  only  agreed  for  it,  if  it  were  good.  The  plain- 
tiff then  informed  Loft  it  was  in  a  good  state :  he  agreed  to 
give  the  defendant  3s.  and  9d.  per  hundred  weight  for  it — the 
defendant  having  told  him  that  he  had  agreed  to  give  the  plain- 
tiff 8s.  and  6d.  for  it.  Loft,  thereupon,  brought  away  thirty- 
six  hundred  weight ;  but  this  latter  fact  was  without  the  knowl- 
edge and  against  the  direction  of  the  defendant.  The  judges 
agreed  that  there  was  sufiGicient  evidence  of  a  delivery  to,  and 
acceptance  by,  the  defendant,  to  leave  the  matter  to  the  jury ; 
the  jury  found  for  the  plaintiff  in  this  case.  These  two  English 
cases,  and  the  case  of  Vincent  v.  B.  &  J.  Germonds,  in  11 
Johns.  288,  are  relied  upon  by  the  plaintiff  in  error  to  reverse 
the  judgment  of  the  court  below.  We  find  that  the  strongest 
English  case  for  him — ^Elmore  v.  Stone — has  been  overthrown ; 
that  in  Chaplin  v.  Rogers,  there  was  some  evidence  of  delivery 
and  acceptance  of  the  stack  of  hay.  Now,  in  Vincent  v.  Ger- 
monds, on  a  sale  of  cattle,  no  earnest  money  was  paid,  nor 
any  memorandum  in  writing  made,  and  the  cattle  were  to  re- 
main in  the  possession  of  the  vendor,  at  the  risk  of  the  vendee, 
until  he  called  for  them,  and  the  vendee  afterwards  came  and 
took  away  the  cattle  without  saying  anything  to  the  vendor : 
this  was  held  to  be  a  sufficient  delivery  within  the  statute  of 
frauds.  But  this  New  York  case  is  not  like  the  one  now  be- 
fore us.  If,  in  this  case,  Eirby  had  gone  to  Johnson's  in  a 
day  or  so  after  the  bargain,  and  driven  off  the  cattle,  and 
Johnson  had  sued  for  the  price,  then  the  cases  would  have 
been  similar. 

In  the  case  of  Shindler  v.  Houston,  (1  Comst.  Bep.  291,) 
many  of  the  cases  on  this  subject,  both  English  and  American, 
were  examined  and  reviewed  by  the  court  of  appeals  of  New 
York ;  and  it  was  held  that,^to  constitute  a  delivery  and  accept- 
ance of  goods,  such  as  the  statute  requires,  something  more 
than  mere  words  are  necessary.     Superadded  to  the  language 
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of  the  contract,  there  mast  be  some  {ict  of  the  parties  amount- 
iDg  to  a  transfer  of  the  possession,  and  an  acceptance  thereof 
by  the  bayer.  I  concur  in  the  language  of  Wright,  Judge,  in 
this  case,  in  which  he  says  :  ^^  I  think  I  may  afiGirm,  with  safety, 
that  the  doctrine  is  now  clearly  settled,  that  there  must  not 
only  be  a  delivery  by  the  seller,  but  an  ultimate  acceptance  of 
the  possession  of  the  goods  by  the  buyer ;  and  that  this  deliv- 
ery and  acceptance  can  only  be  evinced  by  unequivocal  acts,  in- 
dependent of  the  proof  of  the  contract." 

In  the  case  now  before  us,  it  can  not  be  pretended  that  John- 
son had  parted  with  his  lien  upon  the  cattle  for  the  purchase 
money.  There  was  no  act  done  after  the  sale,  amounting  to  a 
delivery  of  the  oxen  by  Johnson  to  Eirby,  and  an  acceptance 
by  Eirby  of  the  oxen  from  Johnson ;  that  is,  there  was  no  de- 
livery by  the  vendor,  with  an  intention  of  vesting  the  right  of 
possession  in  the  vendee ;  and  there  was  no  actual  acceptance 
by  the  vendee,  with  the  intent  of  taking  possession  as  owner. 
If  the  courts  of  the  country  should  decide  that  such  facts  as 
appear  in  evidence  in  this  case  are  sufiGicient  to  take  it  out  of 
the  statute  of  frauds,  then  it  is  difiGicult  to  find  what  will  come 
within  that  statute.  Nay,  we  had  better  blot  the  statute  from 
our  books  at  once,  and  not  fritter  away  its  vitality  by  construc- 
tive deliveries  and  acceptances. 

Judge  Scott  concurring,  the  judgment  below  is  affirmed. 


Pbbby  akb  othbbS)  Appellants,  v.  Galvbrt  ani>  others. 
Respondents. 

1.  A.  makes  a  fraadalent  conyeyance  of  land.  A  judgment  ia  subsequently 
recovered  against  him^  and  the  land  is  sold  under  an  execution,  and  B.  be- 
comes the  purchaser^  who  afterwards  conveys  back  to  A.,  who  then  con- 
veys to  C,  who  has  notice  of  the  facts.  Btld,  that  as  A.  could  not  have 
obtained  equitable  relief  against  his  fraudulent  deed,  neither  can  his  gran- 
tee with  notice. 
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Appeal  from  Platte  Circuit  Court. 

Petition  by  G.  A.  &;  E.  H.  Perry  agaioBt  Lewis  Oalyert, 
Simeon  L.  Stewart  and  Malinda  Stewart,  kia  wife,  praying  to 
have  a  deed  set  aside  and  eancelled* 

The  petition  stated  that  on  the  10th  of  Noyember,  1848, 
Simeon  L.  Stewart  entered  at  the  land  office  in  Plattsbnrgh  a 
tract  of  land  to  which  he  had  a  preemption  right,  and  on  the 
next  day  conveyed  the  same  to  the  defendant,  Calvert,  in  trust 
for  his  wife,  Malinda  Stewart,  daring  her  life,  and  at  her  death 
to  go  the  heirs  of  her  body  begotten  by  him ;  that  the  patent 
for  said  land  issued  to  said  Simeon  on  Uie  1st  of  April,  1846, 
long  after  said  conveyance ;  that  said  conveyance,  having  been 
executed  and  delivered  before  the  patent  issued,  was  null  and 
void  under  an  act  of  congress,  and  furthermore,  that  it  was  ex- 
ecuted in  fraud  of  the  creditors  of  said  Simeon,  he  being  largdy 
indebted  at  the  time,  and  having  no  other  property ;  that  on 
^  7th  of  April,  1846,  a  judgment  was  recoyered  by  James  H. 
Stewart  against  said  Simeon,  upon  which  an  execution  issued, 
under  which  said  land  was  sold,  and  James  H.  Stewart  became 
the  purchaser,  and  afterwards  received  from  Uie  sheriff  a  deed ; 
that  on  the  8th  of  July,  1847,  said  James  H.  Stewart,  for  a 
consideration  of  $200,  sold  and  conveyed  all  his  right,  title  and 
interest  in  said  land  to  said  Simeon  L.  Stewart ;  and  that  on 
the  7th  of  May,  1858,  said  Simeon,  for  a  consideration  of 
$1600  previously  paid,  executed  and  delivered  to  plaintiffs  a 
deed  for  said  land,  with  a  relinquishment  of  dower  by  his  wife, 
Malinda. 

Upon  these  facts,  the  plaintiffs  prayed  that  the  deed  to  Lewis 
Calvert  might  be  set  aside  and  canceled.  i 

The  defendant,  Calvert,  filed  a  demurrer  to  this  petition, 
which  was  sustained  by  the  Circuit  Court. 

^bell  4*  StringfellofjOy  for  appellants.  1.  The  deed  from 
Simeon  Stewart  to  Calvert  before  the  patent  issued,  is  void 
(4  U.  S.  S-  p.  496,  ch.  9,  p.  420,  678  ;  5  U.  S.  S.  251,  882, 
453,  456.)    2.  The  demurrer  admits  that  the  deed  is  void  as 
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to  creditors,  and  of  coarse  it  was  a  nullity  against  the  title  ac- 
quired hj  James  H.  Stewart  under  the  execution  sale.  James 
H.  Stewart,  having  acquired  a  good  title,  had  a  right  to  dispose 
of  it  to  anybody  —  to  Simeon,  who  had  made  the  fraudulent 
deed,  as  well  as  to  others  ;  and  by  that  purchase,  Simeon  ac- 
quired a  good  title  against  his  own  previous  d^d.  But  whether 
good  in  the  hands  of  Simeon  or  not,  when  it  passed  from  him 
to  the  plaintiffs,  they  certainly  acquired  all  the  title  of  James 
BL  Stewart.  (2  Hawks,  685 ;  Supp.  to  U.  S.  Dig.  tit.  «« Es- 
toppel.'*) 

H.  M.  Fortes^  for  respondent,  that  the  plaintiffs  could  not 
set  up  the  fraud  of  Simeon  Stewart  as  a  ground  of  relief ;  cited 
18  Mo.  Rep.  161 ;  8  Conn.  Rep.  312  ;  8  Pick.  56 ;  7  Green- 
leaf,  96 ;  8  A.  E.  Marsh.  66, 474  ;  8  Paige,  154 ,  6  Barb.  S. 
0.  Rep.  880 ;  S  Lead.  Cases  in  Equity,  part  11,  p.  99, 181. 

Leonard,  Judge,  delivered  the  opinion  of  the  court. 

<^  All  writers  upon  our  law  agree  that  no  polluted  hand  shall 
touch  the  pure  fountains  of  justice."  This  principle,  to  be  found 
in  every  system  of  jurisprudence,  would  be  sufficient  to  dispose 
of  the  case  if  Simeon  Stewart  were  the  party  applying  here  for 
the  relief  instead  of  his  grantee.  He  could  not  be  allowed  to 
ask  a  court  to  annul  Ids  own  conveyance  on  the  ground  that  he 
violated  the  preemption  laws  of  the  United  States  in  making  it, 
or  because  his  purpose  was  to  defraud  his  creditors.  No  man 
can  make  his  oym  iniquity  a  foundation  for  legal  redress.  Lord 
Mansfield  states  the  matter  thus,  in  Holman  v.  Johnson,  (Cowp. 
848)  :  ^^  The  principle  of  public  policy  is,  ex  dolo  malo  non 
oritur  actio — no  court  will  lend  its  aid  to  a  man  who  founds 
his  cause  of  action  upon  an  immoral  or  an  illegal  act.  If,  from 
the  plaintiff's  own  stating  or  otherwise,  the  cause  of  action  ap- 
pear to  arise  ^^  ex  turpi  cau'sa^^^  or  the  transgression  of  a  posi- 
tive law  of  this  country,  then  the  court  says  he  has  no  right  to 
be  assisted.  It  is  upon  that  ground  the  court  goes,  not  for  the 
sake  of  the  defendant,  but  because  they  will  not  lend  their  aid 
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to  sach  a  plaintiff.  And  to  the  same  effect  is  the  maxim  of  the 
Roman  law,  **  nemo  ex  propria  dolo  consequiiur  actionem.*^ 

It  is  supposed,  however,  that  the  present  case  would  not  fall 
within  this  principle,  even  if  the  suit  were  in  the  name  of  the 
original  party,  because  the  title  now  sought  to  be  enforced  did 
not  originate  in  the  illegal  act,  but  is  paramount  to  it,  and  that 
therefore  it  ought  to  prevail  when  subsequently  acquired  by  the 
original  party,  even  in  his  handsj  against  his  own  previous 
iniquity ;  and  that  however  this  might  be,  in  reference  to  the 
original  party,  and  although  he^  upon  acquiring  this  title, 
might  be  personally  bound  by  this  moral  estoppel  from  setting 
up  his  own  immorality,  yet  that  the  title  is  purged  of  this  taint 
when  it  passes  again  from  him  into  the  hands  of  a  purchaser 
for  value,  although  with  notice  of  the  fact.  We  do  not  concur 
in  this  view  of  the  matter.  Certainly,  the  party  himself  would 
be  bound  by  the  estoppel,  so  far  at  least  that  he  would  not  be 
allowed  to  set  up  his  own  iniquity  as  a  ground  of  relief.  This 
is  settled  by  precedent,  and  is  clearly  right  on  principle. 
(Schutt  vs.  Large,  6  Barb.  S.  C.  Rep.  878.)  And  we  do  not 
think  the  case  is  altered  by  the  mere  fact  that  the  plaintiff  here 
is  a  grantee  of  the  original  party,  standing  in  a  court  of  justice 
and  asking  its  active  interference  to  set  aside  his  own  grantor's 
iniquitous  conveyance,  in  order  that  he  may  have  the  benefit  of 
the  purchase  he  has  made  from  him.  If  he  were  an  innocent 
purchaser,  without  notice ^  his  case  would  certainly  be  entitled 
to  a  different  consideration  ;  but  that  is  not  the  case  made  in 
his  petition,  and  which  has  been  passed  upon  by  the  Circuit 
Court.  It  is  true,  he  expressly  avers  that  he  is  a  purchaser  for 
value,  but  does  not  pretend  that  he  bought  without  notice  of  the 
matters  set  up  as  the  grounds  of  relief ;  and  as  his  grantor's 
prior  deed  was  duly  registered,  there  is  no  reason  to  suppose 
that  such  was  the  fact — if,  indeed,  the  registry  would  not  con- 
clude him  in  that  respect.  These  principles  dispose  of  the  case 
as  it  now  stands,  and  result  in  afiGirming  the  judgment  of  the 
Circuit  Court  upon  the  demurrer. 

They  leave,  however,  untouched  the  question,  whether,  in  a 
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suit  at  law,  by  the  present  plaintiff  against  the  trustee,  to  re- 
coyer  the  possession  of  the  land,  he  would  be  allowed  to  set 
np  these  matters  as  an  answer  to  the  trustee's  title.  This  is 
probably  the  question  upon  which  Uie  parties  desired  the  opin- 
ion of  the  court ;  but  it  is  not  necessarily  involved  in  the  deci- 
sion of  the  present  case,  and  we  decline  expressing  any  o]pinion 
upon  it.  It  is  sufficient  that  the  plaintiff,  even  upon  his  own 
showing,  is  not  entitled  to  the  relief  he  asks* 
Judgment  affirmed. 


HuNnNGTON  AKD  wiEB,  Appellants,  v.  Housb,  Respondent* 

1.  Id  a  sait  by  husband  and  wife  under  the  practice  act  of  1849^  the  affidavit 
of  the  husband  is  a  sufficient  verification  of  the  petition. 

2.  It  is  too  late  to  object  to  the  verification  of  a  petition  when  the  case  is 
caUed  for  trial. 

JfypeaJfrom  Weston  Court  of  Comtnon  Pleas. 

Action  for  slander  and  malicious  prosecution,  brought  by 
Huntington  and  wife  against  House.  The  petition  was  verified 
by  the  affidavit  of  Huntington  for  himself  alone.  The  defend- 
ant answered.  Wlien  the  case  was  called  for  trial,  the  defend- 
ant moved  to  dismiss  the  suit  as  to  the  wife  of  Huntington,  be- 
cause the  petition  was  not  sworn  to  by  her,  nor  her  agent  or 
attorney.  The  motion  was  sustained.  The  plaintiffs  excepted, 
and,  after  a  nonsuit  submitted  to  by  Huntington,  appealed  to 
this  court. 

H.  M.  Voriesy  for  appellants,  insisted  that  the  verification 
by  the  affidavit  of  the  husband  was  sufficient,  and  that,  if  not, 
the  objection  came  too  late.  (Practice  Act  of  1849,  art.  7,  §  2. 
Alfred  V.  Watkins,  1  N.  Y.  Code  Rep.  848-412,  N.  S.) 

Lbonabd,  Judge.    The  judgment  here  must  be  reversed  and 
the  cause  remanded.    The  affidavit  of  the  husband  was  a  suffi* 
dent  verification  of  the  petition.    The  objection,  too,  if  other- 
24— VOL.  xxn. 
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wise  well  tftken,  ought  not  to  have  been  allowed  on  the  calling 
of  tlie  cause  for  trial.  No  purpose  of  justice  can  be  answered 
by  allowing  a  party,  who  has  thus  far  waived  the  objection,  to 
come  forward  with  it  at  that  late  hour.  The  judgment  is  ac- 
cordingly reversed,  and  the  cause  remanded. 


Agbb,  Plaintiff  in  Error,  v.  Ageb's  ADMDnsnATitt,  Defend- 
ant in  Error. 

1.  An  ante-nuptial  agreement  provided  that  the  future  wife^  at  the  death  of 
her  husband  and  herself,  should  have  ^^  at  her  disposal,  to  dispose  to  her  son 
James,"  certain  personal  property.  HeU,  that  the  wife  had  a  mere  power 
of  appointment ;  that  in  no  case  could  she  have  any  claim  in  her  own  favor 
against  her  husband^s  estate,  growing  out  of  this  ante-nuptial  agreement 

Error  to  Chariton  Circuit  Court. 

This  was  a  demand  presented  in  the  county  court  by  Catha- 
rine Agee,  (formerly  Catharine  Worsham,)  for  allowance 
against  the  estate  of  John  M.  Agee,  her  deceased  husband. 
The  demand  was  founded  upon  the  following  agreement,  execu- 
ted by  said  John  M.  Agee  immediately  before  his  marriage  with 
the  plaintiff: 

"  Chariton  county.  Mo.,  February  15, 1853. 

<<  This  bond  is  to  insure  to  Mrs.  Catharine  Worsham  in  hav- 
ing, at  her  death  and  mine,  at  her  disposal,  to  dispose  to  her 
son,  James  Worsham,  one  bed  and  bed  furniture,  ample  suffi- 
cient, and  also  one  leather  covered  trunk,  if  he,  the  said  James 
Worsham,  is  living,  and  also  four  hundred  dollars  from  my 
estate.  In  return,  I,  John  M.  Agee,  take  in  possession  all  her 
bonds  and  money  and  other  property  for  my  and  said  Catharine 
Worsham's  own  use  and  benefit  during  our  life-time,  for  which 
I  bind  myself,  my  heirs,  administrators  and  executors  to  pay 
the  same  out  of  my  estate.  Given  under  my  hand  and  seal 
this  15th  day  of  December,  1858. 

« JoHH  M.  AfiBB,  (seaL) 
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One  defence  relied  on  by  the  administrator  below  was,  that  he 
had  acquired  any  right  of  action  which  the  pluatiff  had  nndw 
this  agreement  by  virtue  of  an  assignment  from  her  of  ^^  all  her 
property,  real,  mixed  and  personal,  that  she  was  then  or  there- 
after might  be  entitled  to  o^  the  widow  qf  the  late  John  M. 
•d^ce,  deceased J^ 

There  was  a  judgment  for  the  defendant  in  t^e  county  court, 
and  in  the  Circuit  Court  on  appeal,  and  the  plaintiff  brings  the 
case  here  by  writ  of  error. 

Oardenhirey  for  plaintiff  in  error,  insisted  diat  the  agree- 
ment was  valid  and  would  be  upheld,  and  cited  15  Mass.  106 ; 
4  B.  Monroe,  880 ;  17  Conn.  201 ;  4  Barb.  S.  C.  Rep.  546 ; 
that  it  vested  a  life  estate  in  the  plaintiff,  with  power  of  dispo- 
sal at  her  death  to  her  son  James,  if  livibg ;  and  that,  whedier 
living  or  dead  at  the  death  of  his  step -father,  was  immaterial; 
and  that  the  assignment  to  the  defendant  of  the  property  to 
which  she  was  entitled  as  widow  did  not  pass  any  property  to 
which  she  was  entitled  under  the  agreement,  and  upon  this 
point,  cited  4  Watts  k  Serg.  546  ;  4  B.  Monroe,  880. 

J.  W.  Morrow  and  •/.  B.  Clarky  for  defendant  in  error. 
1.  The  agreement  created  no  demand  in  favor  of  the  plaintiff 
against  her  husband's  estate  of  which  the  county  court  had  ju- 
risdiction. 2.  It  was  a  power  of  appointment  which  could  not 
be  exercised  until  the  plaintiff's  death,  and  which  did  not  bind 
ike  estate  until  it  was  exercised.  3.  The  plaintiff's  right  to  dis- 
pose of  the  property  depends  upon  the  survivorship  of  James 
Worshrai,  and  the  record  does  not  show  whether  he  is  living  or 
dead. 

Lbonabd,  Judge,  delivered  the  opinion  of  the  court. 

Questions  of  this  character  usually  arise  upon  the  construc- 
tion of  wills  ;  and  if  the  present  instrument  were  testamentary, 
it  would  confer  only  a  ndced  authority  upon  the  intended  wife 
to  appoint  at  her  death  to  her  son,  if  then  living,  the  money 
and  property  indicated  in  it,  to  take  effect  out  of  the  husband's 
estate  after  his  death,  and  would  vest  no  proper^  in  herself. 
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It  is  settled  that,  if  a  person  haye  a  general  power  of  appoint- 
ment over  property,  without  limitation  aa  to  the  appointee,  and 
actually  exercise  the  power  by  deed  or  will,  the  property  ap- 
pointed will  form  part  of  his  assets^  and  be  liable  to  Uie  claims 
of  creditors  in  preference  to  the  claims  of  the  appointee.  But 
it  is  otherwise,  if  it  be  a  particular  power  for  third  persons,  de- 
signated in  the  power.  But  eyen  in  the  case  of  a  general  power 
of  appointment,  the  property  is  not  considered  as  belonging  to 
the  donee  of  the  power,  even  in  favor  of  creditors,  until  he  has 
executed  the  power,  or  done  some  act  indicating  an  intention 
to  execute  it.  Equity,  it  is  said,  will,  in  certain  cases,  aid  the 
defective  execution  of  the  power,  but  will  never  supply  the  total 
want  of  execution.  Although  the  money,  which  a  party  possess- 
ing a  general  power  has  a  right  to  raise,  may  be  considered  as 
his  property ;  yet  a  party,  to  be  affected  by  the  execution  of 
the  power,  ought  only  to  be  charged  in  the  manner  and  to  the 
extent  limited  at  the  creation  of  the  power. 

The  courts,  even  in  favor  of  creditors,  only  direct  the  applica- 
tion of  the  money  raised  under  the  power,  and  hold  it,  whm 
raised,  to  be  assets  for  the  payment  of  debts,  although  other- 
wise appointed  by  the  donee  of  the  power ;  but  they  do  not,  by 
their  own  act,  charge  an  estate,  and  supply  the  want  of  the 
execution  of  the  power,  which  would  be  destroying  all  distinc- 
tion between  power  and  absolute  property.  (4  Kent's  Gomm. 
359,  360 ;  Lassetts  v.  Cornwallis,  2  Vern.  465 ;  Holmes  v. 
Coghill,  7  Yes.  606 ;  12  Yes.  206 ;  2  Sug-  on  Powers,  172.) 

"Powers,''  said  Lord  Chief  Justice  Wilmot,  (Wilm.  23,) 
"  are  never  imperative.  They  leave  the  act  to  be  done  at  the 
will  of  the  party  to  whom  they  are  given.  Trusts  are  always 
obligatory  upon  the  conscience  of  the  party  entrusted."  In 
Brown  V.  Higgs,  (8  Yes.  674,)  Lord  Eldon  said:  *^  There  is 
not  only  a  mere  trust  and  a  mere  power,  but  there  is  also 
known  to  the  court  a  power  whidi  the  party  to  whom  it  is  given 
is  entrusted,  and  required  to  execute."  And  then  goes  on  to 
remark,  ^Mf  the  power  is  a  power  which  it  is  the  duly  of  die 
party  to  execute^  he  is  a  trustee  for  the  exercise  of  the  power. 
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The  court  adopts  the  principle  as  to  trusts,  and  will  not  permit 
his  negligence  to  disappoint  the  interests  of  those  for  whose 
benefit  he  is  called  upon  to  execute  it.  When,  howeyer,  the 
expressions  used  are  such  as  confer  only  a  power  on  the  donee, 
and  the  application  of  the  property  to  the  person  designated  is 
left  entirely  at  his  discretion,  no  trust  will  be  created,'* 

In  Bull  V.  Vardy,  (1  Ves.  jr.  270,)  the  testator  empowered 
his  wife  to  give  away  at  her  death  one  thousand  pounds — one 
hundred  of  it  to  A.  and  one  hundred  to  B.,  the  rest  to  be  dis- 
posed of  by  her  will.  The  wife  died  without  having  made  any 
disposition  of  the  fund,  and  in  a  suit  by  A.,  claiming  the  hun- 
dred pounds,  it  was  held  that  this  was  no  absolute  legacy  to 
A.,  but  a  naked  power  in  the  wife. 

If  we  apply  these  principles  to  the  present  instrument,  which 
is  the  most  favorable  view  that  can  be  taken  of  it  for  the  per- 
son interested  in  the  power,  it  can  only  be  considered  an  agree- 
ment on  the  part  of  the  husband  to  the  effect  indicated,  which, 
upon  his  death,  and  the  due  execution  of  the  power  by  the 
wife,  the  courts  would  enforce  against  his  estate  in  favor  of 
the  son.  No  appointment,  however,  has  been  made,  and  this 
plaintiff  has  but  a  naked  authority  to  appoint  in  favor  of  her 
son,  and  therefore,  no  matter  what  construction  may  be  put 
upon  her  contract  with  the  defendant,  she  has  no  demand  to  be 
allowed  in  her  favor  against  the  estate  growing  out  of  this 
ante-nuptial  agreement. 

Judge  Ryland  concurring,  let  the  judgment  be  affirmed. 


Mbssbbsmith,  Defendant  in  Error,  v.    Mbssersmitu  and 
OTHBBS,  Plaintiffs  in  Error. 

1.  A  eourt  of  equity  never  leDcb  its  aid  to  enforce  a  forfeiture. 

2.  Where  tliere  is  a  breach  of  an  express  condition  in  a  deed^  the  remedy  of 
the  gprantor  is  by  an  entry  and  a  suit  at  law^  if  necessary,  to  recover  the 
possession ;  and  the  remedy  of  the  grantee,  or  his  heirs,  is  by  a  smt  in  equity 
to  be  relieved  a|;ainst  the  forfeiture  upon  making  a  just  compensation,  if  a 
proper  case  for  equitable  relief  exists,  or  perhaps  by  setting  up  this  matter 
M  a  defence  when  sued  at  law  for  the  possession. 
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3.  A  mother  conyey«d  land  to  her  son^  upon  an  ezpreae  oonditton  ineerted  hi 
the  deed^  that  he  should  provide  for  her  maintenance  durin^^  her  natural 
life.  The  son  having  maintained  his  mother  many  years,  died  without  mak- 
ings any  express  provision  for  her  by  will  or  otherwise,  but  leaving  ample 
means  for  her  maintenance,  which  his  representatives  offered  to  apply  to 
that  purpose ;  htld,  that  if  there  was  any  breach  of  the  condition^  it  was  a 
proper  case  for  equitable  relief  against  a  forfeiture. 

Error  to  Cole  Circuit  Court. 

Petition  by  Elisabeth  Messersmith,  the  grantor,  against  the 
heirs  of  Hiram  Messersmith,  the  grantee,  praying  the  annul- 
ment of  a  deed  and  the  restoration  of  the  land  conreyed,  for 
the  non-perf  ormanoe  of  a  condition  inserted  in  the  deed. 

The  petition  stated  that  the  plaintiff,  in  1886,  ezeonted  and 
delivered  to  her  son  Hiram,  a  deed  for  certain  land,  whidi  was 
subject  to  a  condition  therein  written,  that  the  said  Hiram 
should  provide  for  her  a  good  and  sufficient  maintenance  during 
her  natural  life  ;  and  if  he  should  at  any  time  refuse  or  fail  to 
provide  the  said  maintenance,  then  said  deed  was  to  be  void 
and  of  no  effect,  and  in  that  event  the  plaintiff  reserved  to  her- 
self the  right  to  re-enter  and  take  possession  of  the  land ;  that 
said  EUram  took  possession  of  the  land,  and  continued  in  pos- 
session until  his  death  an  1862 ;  and  that  he  died  intestate, 
without  making  any  provision  for  her  support  and  maintenance 
during  the  remainder  of  her  life. 

Judgment  by  default  was  rendered  against  the  adult  defen- 
dants, and  a  guardian  cut  litem  was  appointed  for  the  minors, 
who  filed  an  answer,  setting  up,  among  other  things,  that  the 
grantee,  during  his  life,  had  performed  all  things  required  of 
him  by  the  condition  of  the  deed,  and  that  his  administrator, 
since  his  death,  was  willing  and  had  offered  to  perform  the  con- 
dition, but  that  the  plaintiff  had  refused  to  permit  him  to  do 
so.  The  answer  also  prayed  compensation  for  the  mainten- 
ance of  the  plaintiff  by  Hiram  Messersmith  during  his  life,  and 
for  improvements  made  by  him  on  the  land,  in  case  the  deed 
should  be  annulled  and  the  title  of  the  heirs  divested.  The 
administrator  of  Hiram  Messersmith  also  filed  an  answer  set- 
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ting  up  the  same  mattera.  Both  of  these  answers  were  stricken 
oat  on  motion^  and  a  final  judgment  was  entered^  vesting  the 
title  to  the  land  in  the  plaintiff.  The  defendant  brought  the 
case  here  by  writ  of  error, 

M.  M.  Parsons^  for  plaintiff  in  error.  !•  The  Circuit 
Court  erred  in  striking  out  the  answers.  They  contained  both 
a  legal  and  an  equitable  defence  to  the  action.  (2  Verm.  866  ; 
2  Story,  24 ;  5  Geor^a,  841.)  2.  The  right  to  perform  the 
conditions  of  the  deed  descended  to  the  heirs  and  legal  repre- 
sentatires  of  the  deceased,  whose  rights  were  not  defeated  by 
the  death  of  their  ancestor.  (2  Cruise's  Dig.  28-82 ;  4  Kent, 
130. )  8.  There  was  no  breach  of  the  condition  of  the  deed. 
(2  Cruise's  Dig.  28-82;  24  Wend.  146;  4  Cashing,  184;  1 
Billiard  on  Real  Property,  867,  880  ;  4  Kent,  184. )  4.  The 
court  had  no  power  to  render  judgment  against  the  infants. 
After  the  answer  by  their  guardian  was  stricken  out,  they  were 
no  longer  before  the  court. 

Oardenhire^  Morrow  and  Edwards^  for  defendant  in  er- 
ror. 1.  The  condition  having  been  broken,  the  grantor  had  a 
right  to  re-enter.  (1  Bacon's  Abridg.  tit.  condition,  632 ;  2 
Flintoff  on  Real  Property,  228-9  ;  1  Beeves'  Eng.  Law,  294; 
8  Reeves' Eng.  Law,  887;  SViner's  Abridg.  41,  (A.  2);  1 
Plreston  on  Estates,  48  ;  5  Pick.  Rep.  528  ;  8  Harr.  k  McH. 
Bep.  182 ;  5  Ohio  Rep.  887 ;  2  Plowden  Rep.  412 ;  8  Blackf. 
188  ;  4  Kent's  Comm.  (8th  ed.)  130.)  2.  The  grantee  hav- 
ing died  without  performing  the  condition,  the  right  to  perform 
it  is  not  transmitted  to  his  heir.  (2  Greenleaf's  Cruise,  28.) 
8.  A  part  performance  of  a  condition  subsequent  is  no  bar  to 
the  right  of  re-entry.  (7  Watts,  144 ;  7  Greenl.  225 ;  2  Fairf . 
285 ;  Gill's  Rep.  895.)  4.  The  answer  of  the  infant  defen- 
dants was  properly  stricken  out ;  for,  if  every  part  of  it  had 
been  proved,  it  could  not  have  defeated  this  action. 

Lkonarb,  Judge,  delivered  the  opinion  of  the  court. 

Without  stopping  to  remark  upon  the  irregularity,  occur- 
ring in  die  proceeding)  of  giving  judgment  against  infants  by 
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default,  for  want  of  an  answer,  we  proceed  at  once  to  dispose 
of  the  case  upon  its  merits.  Here  is  an  estate  in  land  subject 
to  be  diyested  upon  the  non- performance  of  an  express  condi- 
tion mentioned  in  the  deed,  that  ^^  the  grantee  should  provide 
for  the  grantor  a  good  and  sufficient  maintenance  daring  her 
natural  life ;"  and  the  grantee  having  died  intestate  without 
making  any  provision  for  her  support,  she  asks  the  court  in 
the  exercise  of  its  equitable  jurisdiction  to  enforce  the  penalty 
by  directing  the  deed  to  be  cancelled  and  the  lan^  to  be  restored 
to  her.  The  answer  to  this  is,  that  a  court  of  equity  never 
lends  its  aid  to  enforce  forfeiture  under  any  circumstances ; 
(Livingston  v.  Tompkins,  4  Johns.  Chan.  Rep.  415 ;)  and  as 
we  can  not  consider  this  a  proceeding  at  law  to  recover  the  pos- 
session of  the  land  upon  the  legal  title  that  would  have  reverted 
to  the  plaintiff  upon  an  entry  for  the  breadi  of  the  condition, 
the  judgment  must  be  reversed  and  the  petition  dismissed. 

In  order  however  that  the  matter  may  be  properly  and  finally 
settled  between  the  parties,  in  any  future  proceeding  that  may 
be  instituted  for  that  purpose,  we  remark,  that  for  any  breadi 
of  the  condition,  the  remedy  of  the  grantor  is  in  her  own  hands, 
by  an  entry  and  a  suit  at  law,  if  necessary,  to  recover  the  pos- 
session ;  and  the  remedy  of  the  heirs  is  by  a  suit  of  equity  to 
be  relieved  against  the  forfeiture,  upon  making  a  just  compen- 
sation, or  perhaps,  by  setting  up  this  matter  as  a  defence, 
when  sued  at  law  for  the  possession  upon  a  breach  of  the  con- 
dition. But,  however  this  may  be,  the  party  will,  in  one  way 
or  the  other,  be  relieved  against  the  forfeiture  incurred  by  the 
breach  of  a  condition,  if  a  proper  case  for  equitable  relief  ex- 
ist In  an  early  case,  Peaety  v.  Somerset,  1  Strange,  447,  it 
is  said :  ^^  The  true  ground  of  relief  against  penalties  is  from 
tiie  original  intent  of  the  case,  and  the  court  gives  him  all  that 
he  expected  or  desired;  it  is  the  recompense  that  gives  the 
court  a  handle  to  grant  relief."  In  other  words,  the  ground 
of  equitable  interference  is,  that  we  ought  to  presume  the  ob- 
ject of  entering  into  the  contract  was  its  fulfilment,  and  not 
an  infliction  of  an  injury  on  one  side,  nor  the  acquisition  of  a 
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collateral  advantage  on  the  other  ;  and  that  when  this  object  is 
frustrated,  the  intention  of  the  parties  will  be  best  carried  out 
bj  substituting  an  equivalent  in  its  stead,  and  not  by  enforcing 
a  recoyerj  which  is  excessive  in  value  and  different  in  nature ; 
and  relief,  we  believe,  is  never  denied,  where  the  breach  is  acci- 
dental and  without  fault,  and  admits  of  compensation.  (Liv- 
ingston V.  Tompkins,  above  cited ;  Fopham  v.  Bamfield,  1 
Vem.  89  ;  Carey  v.  Bertie,  2  Verm.  339. ) 

If  a  breach  of  the  condition  has  been  incurred  here,  merely 
by  the  grantee's  dying  without  making  any  provision  by  will 
for  the  support  of  his  mother,  although  leaving  ample  means 
for  that  purpose,  which  his  representatives  have  offered  to  ap- 
ply accordingly,  and  which  she  declines  receiving,  (which  we 
are  not  now  called  upon  to  determine,)  it  is  very  clear  that  it 
should  not  be  imputed  to  the  fault  of  the  party,  and  that  equity 
would  compel  the  party  to  accept  a  compensation  in  lieu  of  the 
forfeiture. 

Judge  Byland  concurring ;  the  judgment  is  reversed  and  the 
petition  is  dismissed. 


MoEGAN,  Defendant  in  Error,  v.  Cox,  Plaintiff  in  Error.  22  m 

'  ^  ^  W    661 

1.  Any  negligenco  in  the  performance  of  what  is  lawful  which  causes  loss  to 
another^  is  an  injury  which  confers  a  right  of  action. 

2.  The  reasonable  care  which  persons  are  bound  to  take  in  order  to  avoid  in- 
jury to  others,  is  proportionate  to  the  probability  of  injury  that  may  arise 
to  others.  He  who  does  what  is  more  than  ordinarily  dangerous,  is  bound 
to  use  more  than  ordinary  care. 

3.  Where  injury  to  another  is  caused  by  an  act  that  would  have  amounted  to 
trespass  vi  et  armU  under  the  old  system  of  actions,  as  ip^ere  one  by  the 
negligent  handling  of  a  loaded  gun  kills  another's  slave,  it  is  no  defence,  it 
would  seem,  that  the  act  occurred  through  inadvertence,  or  without  the 
wrong-doer's  intending  it ;  it  must  appear  that  the  injury  done  was  in$vUUf* 
bU,  and  utterly  without  fault  on  the  part  of  the  alleged  wrong-doer. 
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Error  to  St.  Clair  Circuit  Court. 

Action  to  recover  in  the  form  of  damages  the  Talne  of  plain- 
tiff's  slave,  alleged  to  have  been  killed  by  the  accidental  dis- 
charge of  a  gun  in  the  hands  of  the  defendant,  a  minor,  by 
reason  of  his  negligence.  The  defendant  answered  by  his  guar- 
dian ad  litemy  denying  the  negligence.  The  facts  sufficiently 
appear  in  the  opinion  of  the  court.  There  was  a  verdict  and 
judgment  for  the  plaintiff  below,  and  the  defendant  brings  the 
case  here  by  writ  of  error. 

F.  P.  Wright,  for  plaintiff  in  error,  cited  12  Pick,  177;  6 
Shepley,  82  ;  11  East,  60 ;  2  Pick.  621 ;  2  Taunt.  814  ;  18 
E.  G.  L.  Rep.  437 ;  243  G.  L.  Rep.  891 ;  2  Iowa  Rep.  462. 

Gardenhire,  for  defendant  in  error,  cited  Ward  v.  Weaver ; 
Hobart,  390  ;  9  Mo.  Rep.  738  ;  4  McGord,  161 ;  1  Dev.  185 ; 
6  Mon.  337 :  2  MUes,  298. 

Lbonabd,  Judge,  delivered  the  opinion  of  the  court. 

We  see  no  grounds  for  disturbing  this  judgment.  The  suit 
was  for  the  negligent  shooting  of  the  plaintiff's  slave,  and  the 
only  question  was  as  to  the  fact  of  negligence.  The  defendant 
it  seems  had  been  out  with  his  gun,  and  was  asked  by  the  plain- 
tiff to  aid  him. and  his  servant  in  driving  an  unruly  cow  across 
the  Osage  river ;  and  while  doing  so  he  punched  the  cow  wi& 
his  loaded  gun,  and  in  replacing  it  across  his  horse,  the  ham- 
mer struck  the  saddle  as  he  supposed  and  caused  it  to  fire,  by 
which  the  plaintiff's  servant  was  shot  and  killed. 

The  court  directed  the  jury,  that  if  the  killing,  although  un- 
intentional, was  occasioned  by  the  negligence  of  the  defendant, 
be  was  liable ;  and  also  instructed,  at  the  instance  of  the  de- 
fendant, tha^if  the  gun  were  discharged  while  the  defendant 
was  replacing  it  across  his  horse,  he  was  not  liable,  unless  the 
firing  was  occasioned  by  his  negligence  in  replacing  it ;  but  re- 
fused to  tell  the  jury,  that  if  it  were  thus  discharged  and  not 
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while  it  wfts  being  used  in  punching  the  coir,  the  fact  of  its 
having  been  thus  used  did  not  render  the  defendant  liable. 

We  think  the  jury  were  so  instructed,  as  to  the  law  of  the  case, 
as  to  leave  the  defendant  without  any  ground  of  complaint ; 
indeed  the  matter  was  submitted  to  the  jury  quite  as  favorably 
for  him  as  the  law  would  permit.  The  plaintiff  put  his  right 
of  recovery  upon  the  ground  of  negligence,  and  the  jury  were 
told,  that  if  it  appeared  from  the  evidence  that  the  defendant 
had  been  guilty  of  it,  they  must  find  for  the  plaintiff;  and  or- 
dinarily this  would  seem  to  be  a  sufficient  dbrection,  that  they 
could  not  so  find  unless  the  proof  satisfied  them  of  the  requir- 
ed fact.  Here,  however,  the  court,  at  the  instance  of  the  de- 
fendant, also  directed,  that  if  the  accident  occurred  while  the 
gun  was  being  replaced  across  the  horse,  they  must  find  for  the 
def^idant,  unless  the  act  was  done  negligently,  and  without 
taking  proper  care.  The  refused  instruction,  as  to  the  effect 
of  the  previous  act  of  punching  the  cow  upon  the  subsequent 
firing,  was  quite  nnnecessai^  for  the  defendant,  except  to  lead 
the  jury  astray ;  for  the  court  had  aLready  said,  that  if  the 
event  occurred  while  the  gun  was  being  replaced,  the  defendant 
was  not  liable,  unless  he  were  guilty  of  negligence  in  replacing 
it ;  which  was  going  to  the  very  limit  of  the  law,  in  that  particu- 
lar, for  the  defendant. 

We  are  also  satisfied,  that  there  was  quite  enough  evidence  of 
negligence,  to  submit  the  case  to  the  jury ;  and  if  we  were 
called  upon  to  express  an  opinion  upon  it,  we  should  not  hesi- 
tate to  say,  that  it  well  warranted  the  verdict.  If  a  person 
be  guilty  of  an  unlawful  apt,  he  is  responsible  for  all  the  dam- 
age that  is  thereby  occasioned  to  others.  But  here^  it  is  true, 
tiie  defendant  had  an  undoubted  right  to  carry  his  loaded  gun 
about  with  him ;  and,  therefore,  that  alone  did  not  render  him 
responsible  for  the  private  damage  that  resultfod  from  it  to  the 
plaintiff,  or  answerable  criminally  for  the  destruction  of  hu- 
man life  that  was  thereby  occasioned.  Upon  legal  prindplei 
H  must  be,  that  to  the  extent  to  which  one  person  has  a  right  to 
act,  others  of  course  are  bound  to  suffer ;  and  any  damage 


Digitized  by 


Google 


876  JEFFERSON  CITY. 

Morgan  ▼.  Cox. 


that  may  aocrne  to  themy  while  he  is  thas  exeroising  his  rights, 
affords  no  valid  ground  of  complaint.  The  loss  occasioned  in 
snch  caseSy  is  "  damnum  absque  injuria.*^  Every  person, 
however,  who  is  performing  an  act,  is  bound  to  take  some  care 
in  what  he  is  doing.  He  can  not  exercise  his  own  indisputable 
rights  without  observing  proper  precaution  not  to  cause  others 
more  damage  than  can  be  deemed  fairly  incident  to  such  exer- 
cise. ^^  Sic  uterotuoy  utalienum  non  laedas.^^  And,  there- 
fore, although  the  mere  exercise  of  a  right  is  not  a  wrong  in 
any  case,  any  negligence  in  the  exercise  of  it,  that  causes  a 
loss  to  another,  is  an  injury,  conferring  upon  him  a  right  of 
action.  It  is  correctly  said,  that  generally  between  persons 
standing  in  no  particular  relation  to  each  other,  that  alone  is 
reasonable  case,  which,  in  the  judgment  of  men  in  general,  is 
proportionate  to  the  probability  of  injury  to  others  ;  and  con- 
sequently, he  who  does  what  is  more  than  ordinarily  danger- 
ous, is  bound  to  use  more  than  ordinary  care.  The  defendant 
here  had  a  dangerous  instrument  in  his  hands,  and  it  was  his 
duty  to  take  proportionate  care  in  handling  it.  The  punching 
of  the  cow  was  a  careless  use  of  it,  surrounded  as  he  was  by 
others  ;  and  although  the  accident  did  not  then  occur,  it  was  no 
doubt  occasioned  by  accidentally  striking  the  hammer  against 
the  saddle,  upon  returning  the  gun  to  the  horizontal  position 
which  the  defendant  had  carried  it  without  elevating  the  muz- 
zle. The  accident,  in  all  probability,  would  not  have  occur- 
red had  the  defendant  taken  that  care  of  the  gun  that  it  was 
his  duty  to  have  taken  of  it  while  it  was  loaded,  and  he  him- 
self was  surrounded  by  those  whom  it  might  injure  if  it  acci- 
dentally fired. 

We  have  thus  stated  how  far  a  party  ought  to  be  held  respon- 
sible upon  the  principles  of  law  applicable  generally  to  damage 
occasioned  by  negligence,  which  seems  to  be  the  ground  upon 
which  the  plaintiff  here  placed  his  right  of  recovering.  It  must 
however  be  admitted,  that  our  law  holds  a  person  to  a  much 
stricter  responsibility  when  the  act  amounts  to  a  trespass  vi  et 
armiSj  either  to  property  or  person.    Under  the  old  system  of 
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actions,  it  was  no  defence,  in  such  cases,  that  the  act  oocorred 
by  misadventare,  and  without  the  wrong-doer's  intending  it, 
but  the  defendant  must  have  shown  such  circumstances  as 
would  make  it  appear  to  the  court  that  the  injury  done  to  th^ 
plaintiff  was  inevitable^  and  the  defendant  was  not  charge- 
able with  any  negligence ;  for  no  man  should  be  excused  of 
a  trespass,  unless  it  may  be  adjudged  utterly  without  his 
fault.  This  was  so  determined  in  an  old  case,  (Weaver  v. 
Ward,  Hobart,  134,)  where  the  action  was  against  la  soldier 
who  had  accidentally  shot  his  comrade  while  exercising ;  and 
in  Underwood  V.  Hewson,  (Strange,  596,)  the  defendant  was 
uncocking  his  gun,  when  it  went  off  and  accidentally  wounded  a 
bystander,  and  the  defendant  was  charged  and  holden  liable  in 
trespass.  And  in  Cole  v.  Fisher,  (11  Mass.  Bep.  137,)  it  is 
said,  that  this  decisioii  has  never  been  questioned. 

The  facts  of  the  present  case  would,  under  the  former  sys- 
tem of  procedure,  have  supported  an  action  of  trespass,  and 
can  not,  we  think,  be  distinguished  from  the  cases  cited.  In 
one  of  them,  the  party  in  uncocking  his  gun  accidentally  dis- 
charged it  and  wounded  a  bystander.  Here,  the  defendant  ac- 
cidentally struck  the  hammer  of  his  gun  against  his  saddle,  and 
the  same  result  ensued.  In  both  cases  it  was  upon  the  defen- 
dants to  show,  that  it  happened,  as  the  books  say,  by  inevita- 
ble accident,  and  without  the  least  fault ;  and  the  change  that 
has  been  introduced  by  the  new  code  in  the  remedy,  has  not 
changed  the  rules  of  law  as  to  the  liability  of  the  parties.  It 
is  enough,  however,  that,  under  any  view  of  the  law,  the  de- 
fendant was  clearly  liable  for  this  damage.  In  the  case  cited 
from  the  Massachusetts  Reports,  the  defendant,  after  washing 
his  gun,  went  to  his  shop- door,  which  was  about  a  rod  distant 
from  the  highway,  and  discharged  it  for  the  purpose  of  drying 
it;  and  the  plaintiff's  horse,  being  at  the  time  harnessed  to  his 
chaise,  and  fastened  by  his  bridle  to  the  fence  on  the  opposite 
side  of  the  road,  was  frightened  and  ran  away,  and  broke  the 
chaise,  and  the  defendant  was  held  answerable  for  the  damage, 
either  in  trespass  or  case,  according  to  the  other  circumstances 


Digitized  by 


Google 


878  JEFFERSON  OITT- 

Arthur  t.  WetUm. 

of  the  transaction.  In  Lynch  v.  Nnrden,  (2  Stephens,  Nisi 
PrioSy  1017,)  which  was  an  action  for  an  injury  to  a  child, 
committed  by  the  defendant  in  leaving  his  horse  and  cart  stand- 
ing alone  in  a  street,  into  which  some  children  had  got,  and, 
teasing  the  horse,  the  cart  went  over  the  plaintiff  and  broke  his 
leg ;  Durham,  Chief  Jmtice,  before  whom  the  case  was 
tried,  held  the  defendant  liable,  and  said :  ^^  If  a  man  were 
guilty  of  negligence  in  leaving  any  thing  dangerous  in  a  street, 
and  an  injury  arose,  though  partly  by  the  conduct  of  other  par- 
ties, the  sufferer  unquestionably  had  a  right  to  recover.  If  a 
game- keeper,  returning  home  from  his  duty,  were  to  leave  his 
loaded  gun  in  a  play-ground,  and  one  of  the  boys  should  fire  it 
off  and  injure  another,  it  could  not  be  doubted  but  that  the 
game-keeper  must  answer  in  damages  to  the  injured  party.'' 
I  recollect  myself  a  case  that  occurred,  where  a  person  in  rid- 
ing through  the  streets  of  one  of  our  villages  with  his  loaded  rifle 
before  him,  lying  horizontally  across  his  saddle,  it  accidentally 
fired  and  wounded  a  person  sitting  in  his  own  door,  and  no 
doubt  seemed  to  be  entertained  of  the  responsibility  of  the  par^ 
for  the  damage  that  resulted.     The  judgment  is  affirmed. 


Abthur,  Plaintiff  in  Error,  v.  Wbston  and  Strode,  Defen- 
dants in  Error. 

1.  A  conveyance  of  real  eetate  to  W.  W.  P.  S&  Co.,  only  operates  to  transmit 
thelegaltitteto  W.  W.  P. 

Error  to  Jackson  Circuit  Court. 

This  was  an  action  in  the  nature  of  ejectment  for  the  posses- 
sion of  certain  lots  in  Independence.  Both  parties  claimed 
under  Azariah  Holcomb,  who,  by  deed,  dated  December  29, 
1882,  conveyed  said  lots  to  "  W.  W.  Phelps  &  Co."  On  the 
11th  of  January,  1888,  W.  W.  Phelps,  Oliver  Oowdiy  wd  John 
Whitmore  conveyed  to  the  plaintiff. 
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The  defendant,  Strode,  clftimed  title  by  regular  conveyances, 
under  an  execution  sale  in  1886,  upon  a  judgment  against  W. 
W.  Phelps  and  Oliver  Cowdry, 

At  the  trial  before  the  court  without  a  jury,  the  plaintiff  of- 
fered to  prove  that  at  the  date  of  the  conveyance  from  Hoi- 
comb  to  W.  W.  Phelps  k  Co.,  said  firm  was  composed  of 
Phelps,  Oowdry  and  Whitmore ;  but  this  evidence  was  excluded, 
to  which  the  defendant  excepted.  The  court  below  declared 
the  law  to  be,  that  the  deed  to  W.  W.  Phelps  k  Co.  operated 
to  vest  the  legal  title  in  W.  W.  Phelps  only,  and  that  the  entire 
title  passed  by  the  sheriff's  deed  under  the  execution  sale,  and 
was  vested  in  the  defendant,  Strode,  and  gave  judgment  ac- 
cordingly. 

The  pluntiff  brought  the  case  here  by  writ  of  error. 

•Sdamsy  for  plaintiff  in  error ;  that  the  deed  to  W.  W.  Phelps 
k  Co.  vested  the  l^al  title  in  the  parties  composing  the  firm, 
cited  4  Kent,  462 ;  1  American  Lead,  cases,  836,  841 ;  1 
Brock.  463 ;  Story  on  Partnership,  §  101 ;  S  Brock.  160. 

Hicks  and  Bone^  for  defendants  in  error,  cited  4  Mass. 
Bep.  424 ;  3  Sumner,  435,  470,  471 ;  2  Johns,  cases,  321 ; 
Jackson  v.  Sisson,  9  Johns.  Bep."  78 ;  Jackson  v.  Carey,  8 
Johns.  Bep.  886 ;  Cole  v.  Cole,  16  Johns.  169 ;  3  Kent's 
Oomm.  (6th  ed.)  p.  87,  38;  Bacon's  Abridg.  tit.  Evidence, 
letter  G.  tit.  Chrants,  letter  C. ;  Story  on  Partnership,  (8d 
ed.)  §  92. 

Leonabd,  Judge,  delivered  the  opinion  of  the  court. 

The  question  here  is,  whether  the  deed  from  Holcomb  to  W. 
W.  Phelps  k  Co.  can  be  allowed  to  take  effect  as  a  legal  con- 
veyance of  the  land  to  Phelps,  Whitmore  and  Cowdry,  the  per- 
sons composing  the  partnership,  upon  parol  proof  of  that  fact, 
and  we  think  it  can  not.  The  question,  it  is  to  be  observed,  is 
as  to  legal  rights,  and  not  as  to  the  equities  of  the  parties ; 
and  we  may  further  observe,  it  is  not  merely  whether  the  gran- 
tor intended  to  convey  to  the  persons  compoeing  the  firm,  but 
whether  tl^e  partnership  style  is  as  a  matter  of  law  a  good 
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name  of  purchase,  in  a  conveyance  of  real  property,  sufficient 
to  pass  the  legal  title  to  all  the  individuals  of  the  firm.  It  is 
thus  seen,  that  this  is  not  altogether  a  question  of  intention, 
but  mainly  a  question  of  law  ;  not  whether  the  grantor  intend- 
ed to  convey  the  lot  to  Phelps,  Whitmore  and  Cowdry,  but 
whether  these  three  persons  are  sufficiently,  in  point  of  law, 
designated  in  the  deed  as  the  grantees  by  the  name  or  descrip- 
tion of  **  W.  W.  Phelps  k  Co,**  A  conveyance  of  real  prop- 
erty being  required  by  the  statute  to  be  put  in  writing,  the 
party  who  is  to  take  as  grantee  must  be  sufficiently  ascertain- 
ed by  the  written  instrument,  or  it  is  W  nullity  so  far  as  it  pur- 
ports to  effect  a  transfer  of  the  legal  title.  It  is  obvious,  how- 
ever, that  the  parties  may  be  described  with  various  degrees  of 
certainty  ;  and  the  question  here  is,  what  is  a  sufficient  descrip- 
tion, in  this  respect,  in  a  conveyance  of  real  property?  The 
highest  degree  of  certainty  was  probably  obtained  by  the  an- 
cient feoffment,  where  the  parties  and  the  land  were  all  present, 
and  the  land  conveyed  was  delivered  by  the  grantor  into  the 
possession  of  the  grantee.  In  the  ordinary  transactions  of  life, 
however,  individuals  are  usually  and  sufficiently  designated  by 
their  proper  names,  and  these  in  our  law  are  deemed  sufficient 
in  all  legal  transactions,  without  any  further  description.  This 
however  seems  to  have  been  otherwise  in  ancient  Egypt,  as  ap- 
pears by  a  deed  made  two  thousand  years  ago,  and  recently 
found  in  Upper  Egypt,  in  a  tomb  by  the  side  of  a  mummy,  pro- 
bably that  of  the  owner,  where  the  parties  are  identified  not 
only  by  their  names,  but  by  a  minute  description  of  their  per- 
sons— the  seller,  as  *^  aged  about  forty-five  years,  of  middle 
stature,  dark  complexion,  handsome  person,  bald,  round-faced 
and  straight  nosed  ;'*  and  the  purchaser,  as  ^^  aged  about  forty 
years,  of  middle  stature,  yellow  coriiplezion,  cheerful  coun- 
tenance, long  face,  and  straight  nose,  with  a  scar  upon  the  ndd- 
dle  of  his  forehead."    (4  Kent's  Com.  8th  ed.  513.) 

But,  however  this  may  be  elsewhere,  it  is  certain  that,  under 
our  law,  the  parties,  even  to  a  legal  conveyance  of  real  property, 
may  be  identified  either  by  their  names,  without  any  further 


Digitized  by 


Google 


JANUABT  TERM,  1866.  381 

Arthur  v.  Weston. 

des<^pliony  or  by  matter  of  descriptioD  only.  In  Shepherd's 
Touchstone,  (tide  "  Grant/'  p.  235, 236, 287,)  it  is  said :  "  If 
the  grant  be  by  deed,  the  grantee  mast  be  sufficiently  named, 
or  at  least  set  forth  and  distinguished  by  some  circumstantial 
matter,  and  that  he  be  so  named  or  described  as  that  he 
may  be  capable  by  that  name  whereby  he  is  set  forth.  Reg- 
ularly, it  is  requisite  that  the  grantee  be  named  by  his  names 
of  baptism  and  surname,  and  so  it  is  most  safe ;  and  yet  if 
the  grant  do  not  intend  to  describe  the  grantee  by  his  known 
name,  but  by  some  other  matter,  then  it  may  be  good  by  a  cer- 
tain description  of  the  person,  without  either  surname  or  name 
of  baptism.  And  therefore,  a  grant  to  the  wife  of  J.  S.,  or  to 
the  first  son,  or  the  second  son,  or  the  youngest  son,  or  to  all 
the  sons,  or  all  the  daughters,  or  to  all  the  children,  or  to  all 
the  issue  of  J.  S.,  or  to  the  next  of  blood  of  J.  S. ;  in  these 
oases,  grants  made  to  these  persons  in  these  words  are  good, 
for  the  person  is  certainly  enough  described.  But  if  a  grant 
be  made  to  the  parishioners  or  inhabitants  of  Dale,  or  to  the 
good  men  of  Dale,  or  to  the  commoners  of  such  a  waste,  or  to 
die  lord  and  his  tenants,  bond  and  free,  these  are  not  good 
grants ;  for  albeit  these  persons  are  capable,  they  are  not  capa- 
ble by  these  means,  (for  want  of  identity  or  that  certainty 
which  the  law  will  allow  to  be  tried)."  So  it  is  said  (3  Bac. 
Abr.  title  <*  Grants,"  letter  C,  p.  378  &  379):  "A  grant 
to  George,  Bishop  of  Norwich,  when  his  name  is  John,  or  to 
Henry,  Earl  of  Pembroke,  when  his  name  is  Robert,  is  good  ; 
for  there  can  not  be  more  persons  of  those  names.  A  grant  to 
an  Abbot,  by  the  name  of  the  foundation  without  his  name  of 
baptism,  is  good,  if  there  be  not  any  more  Abbots  in  England 
of  the  same  name  of  foundation.  If  a  grant  be  made  to  a 
father  and  his  son,  he  having  but  one  son,  the  grant  is  good, 
for  tiie  apparent  certainty  of  it ;  but  if  the  father  have  several 
sons,  it  is  void,  for  uncertainty."  In  Jackson  v.  Sisson,  (2 
Johns,  cases,  821,)  the  patent  was  to  three  persons  by  name, 
"  for  themselves  and  their  associates,  being  a  settlement  of 
Friends,  on  the  west  side  of  Seneca  Lake ;  to  have,  and  to  hold, 
25— VOL.  xxn. 


Digitized  by 


Google 


882  JEFFBEtSON  GCFY. 

m 
ArtfaiiT  y.  WesUm. 

for  tiiemselyes  and  their  associates" — and  the  question  bdng  as 
to  the  legal  tide,  Kent,  Jnstioe,  said :  <^  There  was  no  legal 
estate  created  by  the  patent  bnt  what  vested  in  the  three  paten- 
tees named.  The  description  of  the  association  by  the  words, 
'^^  a  settlement  of  Friends,  on  the  west  side  of  Seneca  Lake," 
was  too  yagne  and  uncertain  to  constitute  a  competent  grantee  at 
law,  or  a  cestuique  use,  whose  estate  the  statute  would  transfer 
into  possession.  (Saunders  on  Uses,  68,  128.)  It  (the  pa- 
tent) is  to  J.  P.,  W.  P.  &  T.  H.,  for  themselves  and  their  asso- 
ciates, being  the  settlement  aforesaid;  and,  therefore,  from 
the  words  of  the  grant,  as  well  as  from  the  uncertainty  of  the 
description,  it  is  evident  that  the  associates  had  only  an  intw- 
est  in  equity,  and  that  Parker,  and  the  others,  were  vested  with 
the  legal  estate  as  trustees  for  the  association.^' 

We  repeat,  the  only  question  in  the  present  case  is,  wbeAer 
the  description  the  deed  gives  of  Phelps,  Whitmore  uid  Cowdiy 
is  of  *^  that  certainty  which  the  law  will  allow  to  be  tried,"  so 
as  to  constitute  these  persons  competent  grantees  in  a  legal 
conveyance  of  real  property.  The  objection  here  is  not  to  the 
admission  of  the  parol  proof,  merely  as  such ;  for  sudi  evidenee 
is  admissible,  to  some  extent,  to  determine  the  application  of 
every  written  instrument.  It  is  always  received  to  show  the 
correspondence  of  the  parties  claiming,  and  the  tMng  claimed, 
with  the  description  given  of  them  in  the  deed.  The  descriptive 
matter,  whatever  it  may  be,  must  be  in  the  deed,  or  in  some 
other  written  instrument  to  which  the  deed  refers ;  but  the  evi- 
dence, that  a  particular  person  or  thing  answers  to  the  descrip- 
tion, is  necessarily  by  parol.  To  thiA  extent,  we  must  always 
look  outside  of  the  instrument,  to  aso^tain  what  is  meant  by 
it.  Neither  does  the  objection  here  turn  merely  on  the  £aot, 
whedier  or  not  it  be  possible,  by  means  of  the  description,  to 
ascertain  the  persons  intended.  That  was  possible  in  several 
of  the  cases  referred  to,  especially  in  the  New  York  ease ;  far 
the  Judge  there  admits,  that  although  the  description  given 
would  be  insuflScient  as  a  legal  description  of  the  persons  to 
take  as  the  grantees  of  the  legal  estate,  diey  w^re  yet  suffideot 
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to  create  a  yalid  trust  in  favor  of  the  same  persons,  and  that 
under  the  instrument  the  three  grantees  held  the  legal  estate  in 
trust  for  their  associates.  In  a  case  from  Maine,  (Beoman  y. 
Whitney,  20  Maipe  Bep.  420,)  this  question  as  to  the  effect 
ef  a  deed  to  Whitney,  Watson  &  Company,  came  up  collate 
erally,  and  the  court  said,  ^^  who  Whitney  and  Watson  were 
is  well  known,  and  was  proved  in  the  case.  If  the  other  per* 
sons  embraced  under  the  general  term.  Company,  could  not 
take  as  grantees,  Whitney  and  Watson  who  were  named  could, 
and  thus  they  would  hold  for  themselves  and  in  trust  for  those 
associated  with  them,  and  this  is  sufficient  to  give  operation  to 
the  conveyance."  By  reference  to  the  adjudged  cases,  it  is 
seen  what  matter  of  description  the  law  deems  equivalent  to  a 
proper  name  in  designating  the  parties  to  a  conveyance.  In 
all  of  them  it  was  of  those  particulars  by  which  Uie  persons 
were  quite  as  well  known  in  their  neighborhoods  as  by  their 
proper  names,  and  which  of  course  were  of  as  easy  proof ;  and 
in  some  of  them  the  parties  were  better  known  by  the  descrip- 
tion than  by  their  names.  Such,  however,  we  do  not  think  is 
the  character  of  the  present  descriptive  matter.  There  may  be, 
and  no  doubt  are,  many  cases  in  which  persons  would  be  quite 
as  readily  known  in  their  neighborhoods  by  their  partnership's 
B^le  as  by  their  proper  names  ;  but  it  is  quite  evident,  that  in 
other  cases,  especially  if  the  partners  were  numerous,  or  any 
of  them  were  dormant,  it  would  be  a  matter  of  no  little  trouble, 
and  of  a  good  deal  of  uncertainty  at  least,  to  ascertain  who  were 
the  persons  that  really  took  under  the  description. 

It  is  a  matter  of  great  interest  to  the  country,  that  its  land 
titles  should  be  kept  as  free  as  possible  from  uncertainty. 
For  this  purpose,  the  law  has  required  them  to  be  put  in  writ- 
ing, and  in  order  to  give  them  publicity,  has  also  required  that 
ihey  be  put  upon  a  public  registry*  That  these  provisions  may 
be  effectual  for  the  purposes  for  whidi  they  were  intended,  the 
rules  of  ihe  ^ownon  luw,  as  to  the  designation  of  the  parties, 
must  be  npAintained  in  their  vigor.  None  of  the  adjudicated 
cases  go  to  the  length  that  we  are  now  asked  to  go,  and  we 
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think  the  public  good  forbids  such  a  relaxation  of  the  common 
law  rules  upon  this  subject.  The  case  of  Hoffman  y.  Porter, 
(2  Brock,  158,)  to  which  we  have  been  referred,  does  not  go  the 
length  of  the  present  case,  and  besides  the  decision  was  made 
on  the  circuit,  and  given  with  great  hesitation  by  the  emi- 
nent Judge  who  made  it.  The  case  was  treated  as  a  deed 
to  the  father,  and  that  one  of  his  sons  that  was  in  partnership 
with  him,  which  was  deemed  a  sufficient  designation  of  the  par- 
ticular son  intended,  and  may  be  likened  to  the  case  of  the 
deed  to  A.  and  his  son  (Cro.  Jac.  874),  where  the  uncertainty 
as  to  the  son  was  removed  by  proof  that  the  party  had  but  one 
son. 

We  must  not,  however,  be  misunderstood ;  our  present  deci- 
sion refers  to  the  transfer  of  the  legal  estate  only,  and  does 
not  touch  the  equitable  rights  of  the  parties  growing  out  of  die 
transaction.  It  is  not  to  be  extended  to  the  disposition  of  per- 
sonal property,  nor  are  we  to  be  understood  as  declaring,  that 
the  same  rule  would  be  applicable  to  a  devise  of  real  property ; 
but  the  point  decided  is  confined  to  the  very  case  now  before 
us  —  a  legal  conveyance  inter  vivos  of  real  property. 

Judge  Ryland  concurring,  the  judgment  is  affirmed. 


Wblls,  Appellant,  v.  Thb  City  op  Wbstok,  ReepcHident. 

1.  The  legislature  can  not  anthorize  a  municipal  corporatioa  to  tax,  for  its 
own  local  purposes,  lands  lying  beyond  the  corporate  limits. 

Apptal  from  JVeston  Court  qf  Common  Pleas. 

This  was  a  petition  filed  by  John  B.  Wells  to  set  aside  a  sale 
of  his  land,  made  under  the  authority  of  the  city  of  Weeton,  for 
the  payment  of  a  tax  whidi  the  city  claimed  Uie  right  to  levy 
and  collect,  and  to  enjoin  die  execution  of  a  deed.  The  5tii 
section  of  the  1st  article  of  the  act  to  incorporate  the  &tj  of 
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Weston,  approyed  Muroh  3d,  1851,  proyides,  that  ^<  the  inha- 
bitants of  said  city  shall  haye  power  to  purchase,  receive  and 
hold  property,  bodi  real  and  personal,  within  said  city  ;  to  pur- 
chase, receive  and  hold  property,  real  and  personal,  beyond  the 
city,  for  burial  grounds,  and  for  other  public  purposes."    The  \ 
Ist  section  of  the  5th  article  conferred  upon  the  inhabitants 
power  ^^to  levy  and  collect  taxes  on  all  property,  real  and 
personal,  within  the  limits  of  the  city,  not  to  exceed  one  per 
cent,  per  annum  upon  the  assessed  value  thereof,  and  may  en- 
force the  payment  of  the  same  in  any  manner  to  be  provided 
by  ordinance,  not  repugnant  to  the  constitution  of  the  United 
States  and  of  this  state."    The  36th  section  of  the  same'article  ^ 
conferred  the  power  ^^  to  assess  and  collect  a  tax  on  all  real 
estate  outside  of  and  adjacent  to  the  corporation,  to  the  dis- 
tance of  one-half  mile ;  Provided^  that  no  tax  shall  be  as- 
sessed as  aforesaid  of  more  than  one -half  of  one  per  cent,  per 
annum."    The  89th  section  authorized  the  city   ^^to  make 
all  ordinances  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  powers  specified  in  the  act,  so  that  such  or- 
dinances be  not  repugnant  to,  nor  inconsistent  with,  the  consti- 
tation  of  the  United  States."    Under  the  86th  section  of  this 
act,  the  city,  on  the  25th  of  April,  1851,  passed  an  ordinance 
providing  ^^  that  a  tax  of  one-half  of  one  per  cent,  be  levied 
upon  all  property,  real  and  personal,  within  half  a  mile  of  the 

limits  of  the  city." 

On  the  15th  of  August,  1851,  an  ordinance  was  passed  au- 
thorizing the  sale  of  land  upon  which  the  taxes  should  be  un- 
paid, and  providing  the  mode  of  making  the  sale.  The  5th 
section  authorized  the  execution  of  a  deed  to  the  purchaser, 
after  the  expiration  of  the  time  to  redeem. 

Under  the  authority  conferred  by  the  charter,  and  pursuant 
to  the  provisions  of  these  ordinances,  a  tax  of  one-half  of  one 
per  cent,  was  levied  on  the  land  of  the  plaintiff,  lying  outside 
of  the  city  limits,  but  within  half  a  mile  therefrom ;  and  on 
the  8th  of  October,  1852,  the  land  was  sold  by  the  city  collec- 
tor for  the  tax^  and  bought  by  the  city. 
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A  demurrer  to  the  plaintiff's  petition,  sbowing  all  the  facts, 
was  sustained  by  the  court  below ;  and  the  plaintiff  appealed. 
The  cause  was  argued  in  this  court  by  Messrs.  Mettj  Strings 
fellow  and  VorieSj  for  appellant ;  and  by  Mr.  Oardenhire^ 
for  respondent.  The  following  is  a  very  general  and  meagre 
statement  of  the  points  argued : 

Metty  and  Siring/eUoWy  and  Vorien^  for  appellant. 

I.  So  much  of  the  charter  as  authorized  the  city  to  assess 
and  collect  a  tax  on  land  lying  beyond  the  limits  of  the  city  is 
unconstitutional.  1.  The  constitution  is  not  a  mere  limitation, 
but  a  grant  of  power.  The  government  does  not  possess  all 
power  not  prohibited,  but  only  such  as  is  granted.  2.  l%ere 
is  no  specific  grant  of  the  power  in  controversy,  nor  is  it  inclu- 
ded in  the  grant  of  legislative  power.  (1  Dana,  501 ;  5  Dana, 
80,  81 ;  6  Barr.  507 ;  4  Harrington,  479 ;  4  Hill,  145 ;  9  Gm 
&;  Johns.  365  ;  7  Gill  &;  Johns.  7 ;  1  Bay,  98.)  8.  It  can 
not  be  derived  from  the  power  to  organize  municipal  corpora- 
tions, which  is  not  a  substantive,  independent  power,  but  a 
mere  means  of  carrying  into  execution  other  powers,  and  is 
limited  by  the  end  to  be  accomplished.  (Marshall,  0.  J.  4 
Wheat.)  4.  Kor  can  it  be  derived  from  the  power  to  tax. 
(4  Hill,  82  ;  4  Comstock,  428,  424.)  5.  The  power  in  ques- 
tion is  not  only  not  granted,  but  is  expressly  prohibited  by  the 
constitution,  both  by  the  clause  prohibiting  the' exercise  of  jadi- 
cial  power  by  the  legislature,  by  the  declaration,  '^  no  person 
shall  be  deprived  of  life,  liberty  or  property  except  by  the 
judgment  of  his  peers,  or  by  the  law  of  the  land,"  and  by  the 
declaration,  that  ^^  no  private  property  ought  to  be  taken  or 
applied  to  public  use  without  just  compensation.''  6.  The 
power  claimed  is  in  effect  a  power  to  take  private  property 
from  one  and  give  it  to  another,  which  is  prohibited  by  the  fun- 
damental principles  of  free  government,  (Story,  J.  S  Peters; 
Scudder  v.  Trenton,  Dela.  Falls  Co.  Saxton,  694,)  and  it  vio- 
lates the  ^^  inalienable  right  of  life,  liberty  and  the  pursuit  of 
happiness.*' 

n.  No  power  is  given  by  the  charter  to  sell  lands  outside 
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of  the  eitj  for  taxes,  wd  it  will  not  be  preflumed.  (9  Mo.  Bep. 
618 ;  4  Peten,  513 ;  4  Halsted,  862.) 

UL  The  ciqr  has  no  oapacitj  by  her  diarter  to  purchase 
lands  lying  ontside  of  the  city,  for  die  purpose  of  collecting  her 
taxes.     (4  Shep.  224 ;  2  Seamm.  87.) 

Oardenhirej  for  respondent.  The  36th  section  of  the  6th 
artide  of  the  act  to  incorporate  the  ci^  of  Weston,  is  consta- 
tational.  1.  The  power  of  the  general  assembly  is  unlimited^ 
except  when  restrained  by  the  constitution.  (1  Tucker's  Oom. 
4 ;  1  Kent,  498  to  601 ;  20  Wend.  881 ;  1  HiU,  329 ;  9  Mo. 
Bep.  507;  13  Mo.  Rep.  412-18;  15  Mo«  Bep.  22.  2. 
Such  an  exercise  of  power  is  not  restrained  by  the  constitntion. 
(9  Mo.  Bep.  607 ;  18  Mo.  Bep.  412-13 ;  15  Mo.  1,  22,  668 ; 
18  Mo.  Bep.  210,  214,  215,  288 ;  19  Mo.  12,  16;  11  Mo. 
102,  104,  105;  15  Pick,  60;  4  Cow.  421;  4  Peters,  516, 
661,  568;  4  Wheaton,  428;  24  Wend.  68.)  8.  It  is  not 
taking  private  property  for  a  private  purpose,  or  private  prop- 
erty  for  a  public  purpose,  but  simply  authorising  the  assess-. 
ment  of  a  tax  for  public  purposes.  (4  Pick.  468 ;  12  Pidc. 
477 ;  28  Pick.  894-5 ;  2  Porter,  296,  303 ;  3  Paige,  78,  74 ; 
24  Wend.  68. )  4.  The  city  had  power  to  sell  to  enforce  the 
payment  of  the  taxes,  (Art.  5,  §  1  oif  the  charter,  9  Mo.  Bep, 
509 ;  18  Mo.  Bep.  41,)  and  to  purchase.  (Art.  1,  §  8  of  the 
charter,  B.  0.  1845,  281 ;  §  1,  p.  236 ;  §  83.)  5.  The  190^ 
section  of  the  Declaration  of  Bights,  does  not  require  equality 
of  taxation,  but 'simply  that  all  property  subject  to  taxation 
shall  be  taxed  in  proportion  to  its  value.  The  property  sub- 
ject to  taxation  is  determinable  by  the  general  assembly.  (6 
Pike,  804 ;  5  Dana,  31 ;  15  Mo.  Bep.  24,  25,  26.) 

Leonabd,  Judge,  delivered  the  opinion  of  the  court. 

The  question  that  has  been  argued  before  us  upon  this  re- 
cord, and  the  only  one  that  we  have  considered,  is,  whether  i( 
is  competent  for  the  legislature  to  confer  upon  the  city  of 
Weston  authority  to  tax,  for  local  purposes,  land  lying  beyond 
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the  corporate  limits.  We  have  considered  the  matter  with  all 
the  care  that  it  is  oar  duty  to  do,  when  we  are  required  to  decide 
upon  the  constitutional  yalidity  of  a  legislatire  act ;  bat  being 
clearly  of  opinion  that  this  provision  of  the  charter  violates 
the  constitutional  rights  of  the  citizen,  whidi  we  are  bound  to 
protect,  we  are  constrained  to  pronounce  accordingly.  The 
judgment  upon  the  demurrer  will  therefore  be  reversed  and  die 
cause  remanded. 

As  the  very  purpose  of  instituting  government  is  the  protee- 
tion  of  the  citizen  in  his  person  and  property,  power  to  violate 
these  rights  would  seem  to  be  quite  beyond  the  lawful  authority 
of  any  government ;  and  certainly  the  legislative  department  of 
this  government  can  not  arbitrarily  take  the  property  of  one 
citizen  and  give  it  to  another,  and,  of  course,  can  not  authorize 
others  to  do  so.  This  is  not  within  the  power  of  any  properly 
constituted  government,  and  our  American  governments  are 
expressly  prohibited  from  taking  private  property,  even  for  pub- 
lic use,  without  compensation  to  the  owner.  To  justify  even  such 
an  invasion  of  private  property,  it  must  be  shown  that  the  use  for 
which  it  is  about  to  be  taken  is  a  public  one,  and  that  the  com- 
pensation to  be  given  has  been  sufficiently  secured  to  the  party ; 
uid  certainly,  from  the  very  purpose  of  all  just  governments,  and 
lUs  express  provision  in  our  own  constitution,  we  may  safely 
imply  a  constitutional  prohibition  against  the  arbitrary  taking 
of  private  property  for  private  use  without  any  compensation. 
This,  however,  seems  to  be  substantially  the  authority  here 
given :« those  who  live  in  the  town  are  authorized  to  exact  an- 
nually from  those  who  live  adjacent  to  it,  a  certain  portion  of 
their  property,  to  be  applied,  under  their  own  direction,  to  their 
own  local  purposes.  And  this  we  think  can  not  be  done  under 
our  government,  which  was  instituted  exclusively  for  the  pro- 
tection of  individual  rights,  and  where  private  property  is  ex- 
pressly protected  from  any  appropriation  of  it,  even  to  pub- 
lic use,  without  full  compensation  to  the  owner. 

It  is  true,  the  legislature  possess  the  uncontrolled  power  of 
taxation,   with  the  single  limitation  that  *^  all  property  snb^ 
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ject  to  taxation  shall  be  taxed  in  proportion  to  its  value ;''  and 
this  aathori^  to  tax,  they  may  andoubtedly  delegate  to  subor- 
dinate agenoieSy  suoh  as  county  ^bunals  and  municipal  corpo- 
rations, to  be  assessed  and  applied  locally ;  but  here  the  at- 
tempt is  to  authorize  a  municipal  corporation— charged  with 
the  subordinate  government  of  persons  and  things  within  its 
limits,  and  having,  as  incident  to  this,  the  power  to  tax  these 
persons  and  things  for  local  purposes — to  impose  a  tax  upon 
the  lands  lying  beyond  its  limits  ;  or,  in  other  words,  arbitra- 
rily, under  the  mask  of  a  tax,  to  take  annually  from  those  who 
are  without  its  jurisdiction  a  certain  portion  of  their  property 
lying  within  a  half  mile  of  the  corporate  limits  ;  which  we  think 
can  not  be  done.  Although  it  be  true,  as  a  general  proposi- 
tion, that  the  legislature  can  not  delegate  their  legislative  pow- 
er, but  must  exercise  it  themselves  under  their  appropriate 
responsibilities ;  yet  the  practice  of  creating  municipal  corpo- 
rations— ^with  subordinate  legislative  power  over  the  local  affairs 
of  the  inhabitants,  and,  as  incident  to  this,  with  authority  to 
impose  taxes  upon  the  persons  and  things  within  the  local  juris- 
diction in  order  to  supply  the  local  necessities — being  firmly 
established,  and  daily  practiced  by  our  American  governments 
when  our  constitution  was  adopted,  must  be  considered  as  an 
ordinary  legislative  power,  and  one,  of  course,  that  our  legisla- 
ture may  lawfully  exercise.  But  no  instance,  it  is  believed,  can 
be  found  where  these  corporations  have  been  clothed  with  power 
to  tax  others  not  within  their  local  jurisdiction  for  their  own  local 
purposes  ;  and  if  the  legislature  possess  the  power,  now  claim- 
ed, over  private  property,  tiiey  ought  to  exercise  it  themselves, 
and  not  delegate  it  to  those  whose  interest  it  is  to  «buse  it. 

It  may*  be  often  difficult  to  draw  the  line  between  a  legitimate 
exercise  of  the  taxing  power  and  the  arbitrary  seizure  of  the 
property  of  an  individual,  or  of  a  class  of  individuals,  for  local 
or  general  purposes,  under  the  mask  of  this  power.  In  Chaony  v. 
Hooser,  (9  Ben.  Munroe,  880,)  the  question  was  as  to  the  con- 
stitutionality of  a  law  extending  the  limits  of  the  town  of  Hop- 
kinsville,  for  the  mere  purpose,  as  the  party  alleged,  of  bringing 
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his  property  witbin  the  oorperation  M  a  ffabject  of  tazatioB ; 
and  tiie  Judge,  who  delivered  the  opinion  of  the  oonrt,  remark- 
ed, <^  this  is  not  the  ease  of  vacant  land  or  of  a  well  improyed 
farm,  oconpied  by  the  owner  and  his  family  for  agrienltnral 
purposes,  and  which,  without  bring  required  for  either  streets 
or  houses,  or  for  any  other  purpose  of  the  town  but  that  of 
increasing  its  revenue,  is  brought  within  its  taxing  power  by  an 
act  extending  its  limits.  Such  an  act,  though  on  its  face  sim- 
ply extending  the  limits  of  a  town,  and  presumptively  a  legiti- 
mate exercise  of  power  for  that  purpose,  would,  in  reality,  when 
applied  to  the  facts,  be  nothing  more  or  less  Aan  an  authority 
to  the  town  to  tax  the  land  to  a  certain  distance  outside  of  its 
limits,  and,  in  effect,  to  take  1^  money  of  the  proprietor  for  its 
own  use,  without  compensation  to  him."  Again,  he  observed, 
in  reference  to  some  limit  in  the  exercise  of  legislative  discre- 
tion in  tiie  imposition  of  taxes,  ^^  that  limit  can  only  consist 
in  the  discrimination  to  be  made  between  what  may  with  reason- 
able plausibility  be  called  a  tax,  and  for  whidi  it  may  be  as- 
sumed that  the  objects  of  taxation  are  regarded  by  the  legisla- 
ture as  forming  a  just  compensation,  and  that  whidi  is  palpa- 
bly not  a  tax,  but  is  under  the  form  of  a  tax,  or  some  other 
form,  the  taking  of  private  property  for  the  use  of  others  or  of 
the  public,  without  compensation.  The  ease  must  be  one  in 
which  the  operation  of  the  power  will  be,  at  first  blush,  pro- 
nounced to  be  tiie  taking  of  private  property  without  compensa- 
tion, and  in  Whidi  it  is  apparent  thai  Ura  burthen  is  imposed 
without  any  view  to  the  interest  of  the  individual  in  the  objects 
to  be  accomplished  by  it.  If  it  be  so,  no  matter  under  whal 
form  the  power  is  professedly  exercised,  whether  it  is  in  the 
form  of  laying  or  authoridng  a  tax,  or  in  the  regulation  of 
local  divisions,  or  boundaries,  which  result  in  a  subjection  ta 
local  taxes ;  and  whether  the  operation  be  to  appropriate  the 
property  of  one  or  more  individuals  without  their  consent,  to 
the  use  of  the  general  or  local  public,  or  to  die  use  of  other 
private  individuals,  or  of  a  single  individual,— ^e  ease  must  be 
regarded  as  oomiiig  within  the  prohibition  eontained  in  this 
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clanse,  or  the  eonstitation  is  impotent  for  the  protection  of 
indiridnal  rights  of  property  from  any  aggression,  however 
flagrant,  which  may  be  made  upon  them,  provided  it  be  done 
under  color  of  some  recognized  power.'* 

Without,  however,  expressing  any  opinion  npon  imaginary 
cases,  it  is  suflcient  for  the  decision  of  the  case  now  before  ns, 
Aat  the  legislatmre  can  not  aathorize  a  municipal  corporation 
to  tax,  for  its  o/m  local  purposes,  lands  lying  beyond  the  corpo- 
rate limits  ;  and  npon  this  principle,  the  judgment  of  the  dr- 
oait  court  is  reversed  and  the  cause  remanded. 


Sloveb,  Appellant,  v.  Mungt,  Respondent. 

1.  The  list  of  delinqueDts,  which  the  road  overseer  is  reijuired  to  place  in  the 
hands  of  the  justice,  (R.  C.  1845,  tit  Roads  and  Highways,  art  1,  §  45,) 
is  for  the  inf onnation  and  government  of  the  jastice,  whose  duty  it  becones 
to  issue  a  summons  against  sueh  delinquent,  and  is  not  intended  as  a  writ* 
ten  complaint  against  the  party  for  his  information.  No  written  complaint 
is  necessary. 

2.  In  the  circuit  court  on  appeal, 'after  an  appcfarance  and  trial  on  ^e  merits 
before  the  justice,  it  is  no  ground  for  dismissing  a  proceeding,  commenced 
under  the  statute  in  the  name  of  a  road  overseer  bgainst  a  delinquent  hand^ 
that  the  summons,  which  is  required  to  Issue  in  the  name  of  the  road  over- 
seer ^'tothe  use  of  the  road  district,"  simply  describes  the  plaintiff  as 
^  road  supervisor,"  wltfaout  specifying  the  district,  this  being  specified  in  tile 
entry  of  judgment 

Jipptal  from  Barry  Circuit  Court. 

This  was  a  proceeding  commenced  before  a  justice  of  the 
peace,  under  sections  44,  45, 46  and  47,  of  article  1  of  the  act 
concerning  <<  Roads  and  Highways,''  (B.  0.  1646.) 

On  the  26th  of  March,  1855,  there  was  filed  with  the  justice 
a  list  of  names,  witli  a  figure  opposite  each,  at  the  foot  of 
which  was  the  following  memorandum :  ^*  You  will  pleaise  issue 
on  the  above  delinquent  list.  Abraham  Slover,  superrisor."  On 
the  next  day,  the  justice  issued  a  summons  against  Muncy ,  the 
defendant,  whose  name  was  on  the  Hst,  requiring  him  to  appear 
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on  the  11th  of  April,  and  answer  the  complaint  of  *^  Abraham 
Slorer,  road  snperyiBor.''  On  the  daj  appointed,  the  plaintiff 
and  defendant  appeared  before  the  jostice,  and  a  judgment  was 
rendered  in  favor  of  the  plaintiff,  to  the  use  of  his  road  district, 
for  three  dollars  and  costs.  The  justices'  docket  specified  the 
district  of  which  plaintiff  was  oyerseer.  The  defendant  ap- 
pealed to  the  Circuit  Court,  where  he  renewed  a  motion  made 
before  the  justice  to  dismiss  the  cause,  which  was  sustained* 
The  plaintiff  excepted  and  appealed  to  this  court. 

Oardenhire^  for  appellant.  1.  The  proceedings  of  road 
overseers  against  delinquent  hands  are  special  and  summary, 
and  no  appeal  lies  from  the  justice  in  such  cases.  (6  Mo. 
166. )  2.  The  Circuit  Court  erred  in  dismissing  the  cause,  as 
there  was  a  substantial  compliance  with  the  law,  which  is  all 
that  is  required  in  proceedings  before  justices.  (15  Mo.  Rep. 
442-8.) 

F.  P.  Wrighiy  for  respondent.  The  appeal  was  properly 
dismissed.  1.  The  list  filed  with  the  justice  did  not  specify 
whether  the  delinquency  consisted  in  failing  to  attend,  or  in 
failing  to  obey  orders,  which  are  two  separate  offences,  with 
different  penalties.  The  list  was  too  uncertain  to  authorise  the 
justice  to  issue  a  summons.  (R.  C.  1845,  p.  967,  §  44,  45.) 
2.  The  summons  did  not  issue  in  the  name  of  the  overseer,  to 
the  use  qf  his  road  district,  as  required  by  the  statute.  The 
statute  is  penal,  and  must  be  strictly  complied  with. 

Lbokabd,  Judge,  delivered  the  opinion  of  the  court. 

The  proceedings  before  the  justice  were,  we  think,  sufficient 
to  retain  the  case  in  court,  and  therefore  the  Circuit  Court  erred 
in  dismissing  it.  The  cause  should  have  been  tried  anew,  on 
the  merits,  and  of  course  the  judgment  must  be  reversed  and 
the  cause  remanded,  when  the  defendant  will  have  an  oppor- 
tunity of  insisting  upon  any  more  substantial  defence  he  may 
have.  The  statute  direction  to  the  overseer  to  deliver  a  list  of 
delinquent  hands  to  some  justice  of  the  township,  is  for  the  in- 
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formation  and  goyernment  of  the  jastice,  whose  duty  it  then 
becomes  to  issae  a  summons  against  each  delinquent,  and  to 
proceed  therein  as  in  ordinary  cases.  (R.  C.  1845,  tic.  Roads 
and  Highways,  art.  1,  sees.  44,  45,  46,  47.)  The  law  does 
not  require  any  thing  to  be  put  into  the  list  except  the  names 
of  the  persons  to  be  proceeded  against,  and  of  course  does  not 
intend  it  as  a  written  complaint  against  the  party  for  his  in- 
formation. These  defendants  have  the  same  means  of  know- 
ing what  they  are  sued  for  that  other  defendants  have  in  or- 
dinary cases  in  justices'  courts. 

The  suit  is  to  be  commenced  in  the  name  of  the  overseer  to 
to  the  use  of  his  road  district ;  in  other  words,  it  is  conducted 
in  his  ofloial  and  not  in  his  individual  capacity,  and  the  present 
summons,  in  describing  the  plaintiff  as  road  overseer  or  super- 
visor, (which  is  the  same  thing,)  suflciently  indicated  this,  al* 
though  it  was  indefinite  as  to  the  specific  district.  This  defect, 
however,  was  cured  in  the  entry  of  the  judgment  which  desig- 
nated the  particular  road  district  of  which  the  plaintiff  was  over- 
seer, and  certainly  there  is  no  principle  upon  which  an  error  of 
this  character  in  the  process  to  bring  a  party  into  court,  ought 
to  have  the  effect,  after  an  appearance  and  trial  on  the  merits, 
of  requiring  the  Circuit  Court,  upon  an  appeal,  to  dismiss  the 
whole  proceeding. 

The  alleged  errors  in  the  proceedings  of  the  justice  may  all 
very  well  be  considered  of  that  class  that  the  Circuit  Court,  upon 
an  appeal,  is  required  to  disregard.  (R.  G.  1846,  tit.  Justi- 
ces' Courts,  art.  8,  sec.  18.) 

The  judgment  is  accordingly  reversed,  and  the  cause  re- 
manded ;  Judge  Ryland  concurring. 


O'DoNOGHUB,  Respondent,  v.  Cobbt,  Appellant. 

1.  A  refusal  io  deliver  up  a  chattel  to  the  owner  on  demand^  without  lawful 
ezeuse,  it  a  conversion. 

2.  It  is  no  excuse  for  refusing  to  deliver  up  to  the  owner  a  paper  evidencing 
a  debt,  that  the  debt  is  not  jus^y  owing,  nor  can  it  be  imposed  as  a  con- 
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diticm  to  the  delirery  that  he  shall  refnnd  what  he  has  already  recelYed 
upon  it 
3.  Id  an  action  of  trover,  for  the  conversion  of  a  paper  evidencing  a  debt, 
the  measure  of  damages  is  prima  faeie  the  amount  the  paper  calls  for, 
though  this  may  be  reduced  by  showing  payment,  or  that  the  amount  is  not 
justly  due,  or  by  other  evidence  that  the  value  is  less  than  it  purports  to  be. 

•Appeal  from  Buchanan  Court  of  Common  Pleas. 

This  was  an  action  in  the  natare  of  trover,  for  the  conversion 
of  a  paper,  upon  which  was  an  account  against  the  Hannibal 
and  St.  Joseph  Railroad  company. 

The  petition  stated  that  the  plaintiff  was  lawfully  possessed 
of  the  account  as  of  his  own  property ;  that  it  was  audited  and 
allowed,  and  in  such  a  condition  that,  under  the  by-laws  or 
rules  of  the  company,  he  was  entitled  to  demand  payment  of 
it  from  the  defendant,  who  was  the  treasurer ;  that  he  presented 
it  for  payment  to  the  defendant,  in  St.  Louis,  who  then  paid 
one  hundred  dollars  upon  it,  and  agreed  to  pay  the  balance  of 
$264  upon  their  return  to  St.  Joseph,  under  which  agreement 
the  plaintiff  delivered  the  account  to  him,  and  that  the  defend- 
ant refused  to  pay  the  balance  on  demand ;  whereupon  the 
plaintiff  demanded  the  account,  which  the  defendant  had  re- 
fused to  deliver  up,  and  had  converted  to  his  own  use,  to  the 
damage  of  the  plaintiff,  Ac. 

The  defendant  answered  that  the  account  contained  false 
charges,  and  was  allowed  by  the  auditing  committee  under  a 
mistake  as  to  the  facts,  which  were  well  known  to  the  plaintiff, 
and  that  payment  had  been  withheld  by  direction  of  the  presi- 
dent of  the  company.  He  denied  the  conversion  of  the  paper, 
and  stated  that  he  had  offered  to  deliver  it  up  if  the  plaintiff 
would  refund  the  one  hundred  dollars -received  upon  it,  which 
the  plaintiff  had  declined  to  do,  and  that  he  was  therefore 
forced  to  retain  it  for  his  own  protection,  as  it  was  his  only 
voucher  for  the  payment. 

Upon  these  pleadings,  the  case  came  to  trial.  Neither  party 
offered  any  evidence,  and  the  court  instructed  the  jury  to  find 
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£<Mr  plamliff  the  sim  of  $264.  S6?eral  iuBtmctioiis  asked  by 
.the  dafeodant  wem  rehised,  and  he  appealed  to  this  eourt. 

H.  M.  Vbriesy  for  appellant  1.  The  facts  stated  in  the 
petition  show  that  this  action,  which  is  in  the  form  of  trover, 
can  not  be  maintained ;  bat  that  if  plaintiff  had  any  cause  of  ac- 
tion, it  was  on  the  defendant's  promise  to  pay  the  balance  of 
the  account.  (Duncan  y.  Fisher,  18  Mo.  408.)  2.  A  de- 
mand and  refusal  mi^  or  may  not  amount  to  a  oonyersion,  and 
this  is  a  question  of  fact,  which  should  haye  been  left  to 
the  jury,  as  also  the  amount  of  damages.  (2  Greenl.  By. 
§  644-5;  2  Saund.  47,  a.;  2  Mod.  144;  18  Mo.  Bep. 
170. )  8.  To  maintain  this  action,  the  plaintiff  must  have  had 
a  CMiplete  property  in  the  note  and  a  right  to  the  immediate 
possession.  (1  Ghitty^s  PI.  170,  and  cases  dted.)  In  this 
iSase,  the  plaintiff  had  deliyered  up  the  account  to  defendant  as 
treasurer  for  one  hundred  dollars  and  his  promise  to  pay  the 
balance.  He  could  not  rescind  the  contract  and  demand  the 
account  without  returning  the  money  received. 

Oardenhire^  for  respondent.  Whether  this  case  is  treated 
as  trover  for  the  account  or  assumpsit  for  the  balance  due,  all 
the  allegations  of  the  petition  necessary  to  a  recovery  were 
admitted  by  the  answer,  and  nothing  was  proved  in  avoidance. 
If  the  case  is  treated  as  trover,  the  demand  and  refusal  were 
admitted,  which  was  prima  fade  a  conversion.  ( 1  Cow. 
8i^ ;  2  Mass.  898. )  And  so  the  plaintiff's  property  in  the  ac^ 
count  was  admitted.  (7  Johns.  254 ;  10  Johns.  172.)  If  the 
case  is  treated  as  assumpsit,  the  promise  to  pay  the  balance  was 
admitted. 

Lbohard,  Judge,  deliyered  the  opinion  of  the  court. 

There  are  only  two  questions  in  tins  record — whether  the 
conversion  of  iIm  instrument  sued  for  was  admitted  by  the 
pleadings,  and  if  so,  whether  the  amount  the  paper  called  for 
was  prima  facie  the  proper  measure  of  the  damage.  The  in* 
alruetiona  need  not  be  considered  ezcqpt  as  they  trad  to  raise 
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these  questions — both  of  which  must  be  answered  in  the  affirm- 
ative. It  is  true,  a  demand  and  refusal  is  not  a  oonyersion, 
bat  onlj  evidence  of  one ;  and  the  reason  is,  the  party  may 
have  had  a  lawful  reason  for  what  ho  did.  Here,  however,  he 
states  the  reason,  and  as  it  is  altogether  insufficient,  his  refu* 
sal  was  without  a  lawful  excuse,  and  therefore,  without  any 
thing  more,  a  conversion  of  the  property  to  his  own  use* 

The  defendant  paid  a  hundred  dollars  to  the  plaintiff  on  the 
order  when  it  was  first  presented,  and  promised  to  pay  the 
balance  upon  the  return  of  the  parties  to  St.  Joseph.  Being 
subsequently  advised,  as  he  states  in  his  answer,  that  there  was 
some  fraud  or  mistake  in  the  settlement,  so  that  the  plaintiff 
was  not  entitled  to  the  money,  he  not  only  declined  paying  the 
residue,  but  refused  to  restore  the  paper  unless  the  plaintiff 
would  return  the  hundred  dollars  he  had  already  received. 
Clearly,  the  alleged  fraud  or  mistake,  if  proved,  would  have 
been  no  ground  for  withholding  the  order,  although  it  m^y  have 
been  a  very  good  reason,  if  true  in  fact,  for  withholding  pay* 
ment ;  and  the  defendant  certainly  had  no  right  to  impose  any 
condition  upon  the  plaintiff  to  entitle  him  to  the  possession  of 
his  own  property. 

This  instrument  was,  it  seems,  an  account  settled  between  the 
plaintiff  and  the  Hannibal  and, St.  Joseph  Railroad  company, 
which  not  only  imported  that  the  sum  stated  was  due  from  the 
company  to  the  plaintiff,  but  entitled  the  latter  to  the  money 
upon  presenting  it  to  the  company's  officer  for  that  purpose. 
The  amount  therefore  that  the  instrument  called  for  was,  prima 
facie  J  the  value  of  it ;  and,  in  the  absence  of  any  other  proof, 
the  proper  measure  of  the  plaintiff's  damages.  (Sedg.  on  Dam. 
2d  ed.  ch.  19,  p.  488,  and  cases  th^e  cited. )  The  jury  have 
found  accordingly,  under  the  instructions  of  the  court,  and  no 
error,  in  point  of  law,  has  been  committed.  It  was  competent 
for  the  defendant  to  have  met  this  prima  facie  case,  by  show* 
ing  that  the  installment  was  of  less  value  than  it  purported  to  be ; 
or,  indeed,  that  it  was  of  no  greater  value  than  the  paper  up<»i 
which  it  was  written,  by  showing  payment,  or  the  facts  set  up 
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in  the  answer,  or  any  factir  impeaching  the  yalidity  of  the  in- 
atmment ;  bat  he  declined  going  into  proof  npon  this  point, 
and  mnst  abide  the  result.  (Sedg.  on  Dam.  above  referred 
to. )     Judge  Ryland  eonourring,  the  judgment  will  be  affirmed. 


Higgins,  Defendant  in  Error,  v.  Dbllikgbb,  Plaintiff  in  Error. 

1.  A  party  who  is  compelled  to  pay  a  Dote  which  he  signed  as  security  for 
another,  who  gave  it  for  money  borrowed  by  him  as  agent  for  a  third  party, 
may  recover  the  amoant  directly  from  him  for  whom  the  money  was  bor- 
rowed I  and  it  makes  no  differenee  that  the  agent  did  not  disclose  his  agea- 
cy,  or  that  the  money  was  loaned  and  the  note  signed  by  the  security  upon 
his  individual  credit. 

2.  A  letter  written  by  the  party  sought  to  be  charged  as  principal,  not  deny- 
ing his  liability,  but  regretting  his  inability  to  meet  the  demand,  is  evidence 
sufficient  to  sustain  a  finding  by  a  jury  of  the  fact  of  agency,  although  writ-* 
ten  in  answer  to  a  letter  falsely  stating  that  he  had  signed  the  note. 

Error  to  Cole  Circuit  Couri. 

Action  for  money  paid  by  plaintiff  to  the  use  of  the  defend- 
ant, Frederick  Delliuger. 

At  the  trial,  it  appeared  in  evidence  that  in  1848  Samuel 
DeUinger  applied  to  William  C.  Young,  stating  that  his  bro- 
ther, the  defendant,  who  was  Ihen  in  Virginia,  had  written  re- 
questing him  to  send  him  some  money,  and  that  he  had  none 
on  hand,  and  desired  to  borrow.  Young  consented  to  loan  him 
$300,  and  at  his  request  enclosed  a  draft  for  that  amount  in  a 
letter  to  the  defendant.  In  the  spring  of  1849,  Young  applied 
to  Samuel  for  security  for  the  money  loaned,  who  thereupon 
executed  a  bond  for  the  amount,  with  plaintiff  as  security.  At 
the  foot  of  the  bond,  a  blank  was  left  opposite  the  first  seal  for 
the  signature  of  the  defendant,  which,  however,  was  never  ob- 
tained. This  bond  was  afterwards  assigned  by  Young  to  W. 
P.  Biggins,  and  was  allowed  as  an  offset  in  a  suit  brought  by 
plaintiff  against  said  Riggins.  The  present  suit  is  brought  to 
recover  the  amount  thus  paid  by  plaintiff. 
26 — ^voL.  zxn. 
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YoQDg  testified  that  he  loaned  the  monej  to  Samuel  Dellin- 
ger  upon  his  individaal  responsibilitj,  and  did  not  know  the 
defendant  in  the  transaction.  He  did  not  know  whether  Samael 
owed  the  defendant  that  amount,  or  whether  he  loaned  it  to 
him.  He  had  previoasly  heard  him  saj  that  the  defendant  had 
an  interest  in  the  estate  of  a  deceased  brother,  who  died  in  Pa- 
laski  coantj,  Missoari. 

The  plaintiff  read  in  evidence  two  letters  from  defendant  to 
him,  expressing  regret  at  his  inability  to  relieve  him  from  the 
payment  of  the  bond  given  to  Young  and  a  desire  that  an  ar- 
rangement previoasly  made  that  the  money  should  be  paid  oat 
of  his  share  in  the  estate  of  his  deceased  brother  might  be  car- 
ried oat. 

The  defendant,  in  rebuttal,  read  in  evidence  a  letter  from  the 
plaintiff  to  himself,  in  reply  to  which  the  two  letters  above  re- 
ferred to  were  written,  in  which  it  was  stated  that  the  note 
given  to  Young  was  signed  by  the  defendant. 

The  Circuit  Court  gave  the  following  instructions  asked  by 
plaintiff,  to  which  the  defendant  excepted : 

1.  If  defendant  procured  Samuel  Dellinger  to  get  the  money 
for  him,  and  got  Young  to  send  it  to  him,  and  he  received  it, 
the  jury  must  find  for  the  plaintiff,  and  may  allow  interest ;  and 
in  such  case,  it  can  make  no  difference  that  Samuel  gave  his 
own  note  for  the  money,  with  plaintiff  as  security. 

3.  If  the  money  was  borrowed  by  Samuel  Dellinger  for  the 
defendant,  the  fact  that  Young  looked  to  Samuel  and  the  plain- 
tiff alone  for  payment  can  not  prevent  a  recovery  against  the 
defendant. 

The  court  gave  the  following  instruction,  of  its  own  motion, 
to  which  the  defendant  excepted  :  ^^  If  the  jury  believe  from 
the  evidence  that  Samuel  Dellinger  borrowed  the  money  loaned 
by  William  C.  Young  for  himself,  and  not  as  agent  of  the  de- 
fendant, and  the  said  Samuel  loaned  it  to  the  defendant,  and 
that  Samuel  Dellinger,  as  principal,  and  the  plaintiff  as  secori- 
ty,  gave  their  bond  to  Young  for  the  amount,  the  estate  of 
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Samuel  Dellinger  is  liable  to  the  plaintiff  for  the  amount  of 
said  debt,  and  not  the  defendant." 

There  was  a  rerdiot  for  the  plaintiff. 

M,  M.  Parsons  J  for  plaintiff  in  error. 

White  and  Oardenhire^  for  defendant  in  error,  cited  Story 
on  Ageney,  §  58,  59. 

Leonard,  Judge,  delivered  the  opinion  of  the  court. 

If  Samuel  Dellinger  borrowed  the  money  as  the  agent  of  his 
brother  Frederick,  and  afterwards,  to  secure  its  repayment, 
gave  his  own  note,  with  the  plaintiff  as  his  security,  who  sub- 
sequently paid  the  money,  it  was  the  duty  of  the  defendant  to 
refund  it  to  the  plaintiff,  and  the  law  will  imply  a  promise 
between  these  parties  to  that  effect ;  and  if  this  were  so,  it  is 
quite  immaterial  in  this  case  that  the  agent  did  not  divulge  his 
agency,  or  the  name  of  his  principal,  or  that  the  money  was 
loaned  originally  by  Young,  and  the  contract  of  suretiship 
subsequently  entered  into  by  Higgins,  upon  the  individual 
credit  of  Samuel  Dellinger.  If,  however,  Samuel  Dellinger 
borrowed  the  money  for  himself,  either  to  pay  a  debt  he  owed 
hra  brother,  or  to  make  a  loan  to  him,  then  Frederick  was  not 
liable  to  the  plaintiff,  but  to  his  brother's  estate.  This,  we 
think,  is  the  law  of  the  case,  and  substantially  the  instruction 
the  court  gave  the  jury,  and  there  is  no  ground  for  disturbing 
the  judgment. 

In  Story  on  Agency,  §  270,  it  is  said  :  "If  the  agent  con- 
tracts in  such  form  as  to  render  himself  personally  responsi- 
ble, he  6an  not  afterwards,  whether  his  principal  be  or  be  not 
known  at  the  time  of  the  contract,  relieve  himself  of  that  re- 
sponsibility. But,  although  the  agent  may  thus  bind  himself 
personally,  yet  this  by  no  means  shows  that  the  principal  may 
not  also  be  bound  as  a  party  to  the  contract  through  his  agent ; 
for  there  is  no  doubt  that  parol  evidence  is  admissible  in  behalf 
of  one  of  the  contracting  parties  to  show  that  the  other  was  an 
agent  only  in  the  sale,  although  contracting  in  his  own  name, 
so  as  to  fix  the  real  principal."    In  Hopkins  v.  Lacouture,  (4 
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La.  An.  Bep.  64,)  Porter,  jastice,  in  delivering  the  opinion  of 
the  coart,  after  referring  to  some  common  law  anthorities  upon 
the  question  how  far  a  power  execated  in  the  name  of  the 
agent  boand  his  principal,  remarks :  ^'  Be  the  rule,  however, 
as  it  may  be  in  that  system  of  law  under  which  these  opimons 
were  expressed,  we  apprehend  it  is  clear  in  oars  that  a  power 
.execated  by  an  agent  in  his  own  name,  does  bind  the  principal 
when  he  acts  in  the  business  entrusted  to  him,  and  according 
to  the  power  conferred.  The  liability  of  the  principal  depends 
on  the  act  done,  and  not  on  the  form  in  which  it  is  executed. 
The  only  difference  is,  that  when  the  agent  contracts  in  his  own 
name,  he  adds  his  personal  responsibility  to  that  of  the  person 
who  has  empowered  him."  And  these  remarks  are  adopted  by 
Story,  with  approbation,  in  the  section  before  referred  to.  In 
Higgins  V.  Senior,  (8  Mees.  &  Welsh.  440,)  Mr.  Baron  Paike 
said,  in  delivering  the  opinion  of  the  court,  ^^  There  is  no  doubt, 
when  an  agreement  is  made,  it  is  competent  to  show  that  one 
or  more  of  the  parties  were  agents  for  other  persons,  and  acted 
as  such  agents  in  making  the  contract,  so  as  to  give  the  bene- 
fit of  the  contract  on  the  one  hand  to,  and  charge  with  liability 
on  the  other,  the  unnamed  principal,  and  this,  whether  the 
agreement  be  or  be  not  required  to  be  in  writing  by  the  statute 
of  frauds ;  and  this  evidence  in  no  way  contradicts  the  written 
agreement.  It  does  not  deny  that  it  is  binding  on  those  whom, 
on  the  face  of  it,  it  purports  to  bind,  but  shows  that  it  also  binds 
another,  by  reason  that  the  act  of  the  agent,  in  signing  the 
agreement  in  pursuance  of  his  authority,  is  in  law  the  act  of 
the  principal."  The  principle  of  these  cases  is  the  same  as  of 
a  dormant  partner,  where,  though  the  person  furnishing  goods 
to  the  ostensible  partners  intended  at  the  time  to  give  credit  to 
them  only,  yet  he  may  afterwards  pursue  his  remedy  against 
the  dormant  partner,  when  discovered. 

It  is  said  to  be  impossible  to  reconcile  the  American  cases 
upon  the  question  of  the  liability  of  the  principal,  when  the 
obligation  is  executed  in  the  name  of  the  agent  only ;  ahd  if  the 
instrument  here  given,  to  secure  the  repayment  of  the  money, 
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were,  as  it  appears  on  its  face  to  liave  been,  a  bond,  it,  of 
course,  was  not  obligatory  as  such  on  the  defendant.  We 
think,  however,  that  this  is  not  at  all  material  in  the  present 
case,  and  that,  looking  to  the  substance  of  the  transaction,  we 
may  disregard  the  form  in  which  it  was  clothed,  and  hold  that, 
if  the  money  were  borrowed  through  his  agent,  upon  an  obli- 
gation that  could  have  been  enforced  against  the  agent  only, 
that  as  he  would  have  been  bound  in  that  case  to  have  indemni- 
fied his  agent,  he  was  equally  bound  to  indemnify  the  agent's 
seeurity ;  and  thatfhe  request  of  the  agent  to  the  plaintiff,  to 
enter  into  this  contract  of  suretiship,  may  very  well  be  consid- 
ered as  the  request  of  his  principal,  from  which  to  imply  a 
promise  on  his  part  to  indemnify  the  security^ 

It  is  insisted,  however,  that  there  was  no  evidence  of  agency 
to  warrant  the  instructions  the  court  gave,  or  to  justify  the  find- 
ing of  the  jury  ;  but  we  think  otherwise.  The  money  was  for- 
warded to  the  defendant  as  soon  as  it  was  borrowed :  he  re- 
ceived it,  and  used  it;  and  when  afterwards  informed  that  his 
name  was  on  the  note  for  its  repayment,  and  he  was  called 
upon  as  the  real  debtor  to  pay,  so  far  from  denying  his  liabi- 
lity, he  expressed  his  regret  at  his  inability  to  meet  it.  These 
letters,  however,  it  seems,  were  in  answer  to  one  in  which  it 
was  falsely  suggested  that  he  had  signed  the  note;  but  certain- 
ly this  does  not  diminish  the  force  of  the  implied  admission,  so 
clearly  made  in  them,  that  the  money  was  borrowed  for  his  use, 
and  that  he  was  the  party  who  ought  to  repay  it.  He  might 
forget  whether  he  had  signed  the  note  given  for  money  his  bro- 
ther had  borrowed  for  him ;  but  we  can  hardly  suppose  that, 
upon  the  false  suggestion  of  this  letter,  he  could  be  led  into  the 
belief  that  the  money  for  which  the  note  was  given  was  bor- 
rowed for  him,  and  ought  to  be  repaid  by  him,  if  the  fact  were 
altogether  otherwise.  Indeed,  these  letters  show,  we  think, 
quite  satisfactorily,  that  Samuel  Dellinger  borrowed  the  money, 
not  to  pay  any  debt  due  from  him  to  his  brother,  but  as  his 
brother's  agent,  in  anticipation  however,  and  under  the  expec- 
tation entertained  by  both,  that  it  would  be  refunded  out  of 
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Frederick  Dellinger's  share  in  his  deceased  brother's  estate. 
We  are  satisfied  that  justice  has  been  administered  between 
these  parties  according  to  law.  Jadge  Byland  concurring,  the 
jadgment  is  affirmed. 


Batchelob,  Respondent,  y.  Bess,  Appellant. 

1.  Where  the  amount  of  dtmag:e8  claimed  by  the  plaintiff  in  a  Boit  before  a 
justice  is  not  expressly  shown,  the  amount  for  which  he  accepts  a  judgment 
will  be  taken  as  the  amount  claimed  i  and  although  the  plaintiff  may  in  the 
justice's  court  enter  a  retnittttur  for  the  excess  recovered  beyond  the  justi- 
ce's jnrisdiction,  he  can  not  be  permitted  to  do  this  in  the  circuit  court  on 
tippeal,  so  as  to  give  jurisdiction. 

2.  If ,  in  order  to  authorize  the  supreme  court  to  reverse  a  judgment,  in  a  case 
commenced  before  a  justice,  for  want  of  jurisdiction,  it  must  appear  that 
the  question  of  jurisdiction  was  raised  and  passed  upon  in  the  circuit  court; 
this  is  sufficiently  shown  by  a  motion  for  a  review  in  which  the  objection  is 
made,  although  a  motion  for  a  review  is  not  applicable  in  such  a  case. 

•Appeal  from  Stoddard  Circuit  Court, 

This  was  an  action  commenced  before  a  justice  of  the  peace 
on  the  following  instrument  of  writing  : 

"  On  or  before  the  20th  day  of  November,  1854, 1  promise 
to  pay  John  Batchelor  or  order,  two  hundred  and  twenty-five 
bushels  of  merchandisey  corn,  to  be  delivered  on  the  farm  I 
have  bo't  of  him ;  value  rec'd,  this  the  19th  day  of  January, 
1853.  Wm.  H.  BBSS.'' 

At  the  trial,  the  defendant  moved  to  dismiss  the  suit  for  want 
of  jurisdiction.  The  justice  overruled  the  motion,  and  gave 
judgment  for  the  plaintifiT  for  $112  50.  The  defendant  ap- 
pealed to  the  Circuit  Court,  where  a  trial  by  the  court,  without  a 
jury,  resulted  in  a  judgment  for  the  plaintiff  for  ninety  dollars. 
The  court  filed  a  written  decision,  or  finding  of  facts,  which 
stated  that  the  value  of  the  corn,  when  it  became  due,  was  one 
hundred  an4  twenty- three  dollars  and  seventy- five  cents,  and 
that  the  plaintiff  remitted  $33  76. 

The  defendant  filed  a  motion  for  a  review,  with  reasons,  one 
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of  which  was,  that  the  value  of  the  corn  sned  for  exceeded  the 
justice's  jurisdiction.  The  motion  was  overruled,  and  the  de- 
fendant brought  the  case  by  appeal  to  this  court. 

J.  W.  Morrow ^  for  appellant.  1.  The  remittitur  in  the 
Circuit  Court  could  not  aid  the  plaintiff.  The  justice  had  no 
jurisdiction,  and  consequently  the  Circuit  Court  could  not  have 
any.  (R.  C.  1845,  p.  634-5. )  2.  Justices  of  the  peace  have 
no  jurisdiction  in  actions  on  notes  exceeding  ninety  dollars,  to 
be  paid  in  property.     (Martin  v.  Chauvin,  7  Mo.  277.) 

Hardin^  for  respondent.  1.  All  errors  of  the  justice  were 
corrected  by  the  judgment  of  the  Circuit  Court.  (R.  0. 
1845,  p.  670.)  If  the  Circuit  Court  committed  error,  the  case 
has  not  been  saved  properly.  No  instructions  were  asked,  no 
evidence  preserved,  no  exceptions  saved  ;  no  motion  for  a  new 
trial,  nor  any  motion  in  arrest  of  judgment,  &o.  The  record 
shows  that  there  was  a  finding  of  the  facts  by  the  court,  and  a 
motion  for  a  review  of  the  judgment ;  but  these  were  not  ne- 
cessary. (20  Mo.  453. )  This  finding  was  not  authorized  by 
law,  and  therefore  no  part  of  the  record,  and  can  not  be  used 
to  show  error  in  the  judgment.  (See  the  case  of  Harrison  v. 
State,  10  Mo.  688.) 

Leonard,  Judge,  delivered  the  opinion  of  the  court 

The  claim  of  the  plaintiff  and  the  amount  adjudged  both  ex- 
ceeded a  justice's  jurisdiction;  for,  although  the  amount  of 
damages  claimed  by  the  plainti|r  is  nowhere  expressly  shown, 
the  amount  for  which  he  accepted  a  judgment  must  be  here  im- 
puted to  him  as  the  amount  he  claimed.  If  he  had  remitted  in 
the  justice's  court  the  excess  of  damage  there  found,  that 
would  have  been  sufficient ;  and  such,  it  is  believed,  has  been 
Uie  opinion  and  practice  upon  this  subject.  But  such  a  remit- 
titur in  the  Circuit  Court,  after  the  cause  has  been  transferred 
there,  by  appeal,  can  not  have  the  same  effect.  When  the  Cir- 
cuit Court  becomes  possessed  of  a  cause  in  this  manner,  the 
lawful  jurisdiction  depends  upon  the  jurisdiction  of  the  first 
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court.  If  that  tribunal  had  no  lawful  authority  over  the  case^ 
the  Circuit  Court  can  not  acquire  any  by  the  appeal.  This 
must  be  so  on  principle,  and  if  we  were  to  adjudge  otherwise, 
the  practical  effect  would  be  that,  upon  an  appeal,  on  account 
of  the  defect  of  jurisdiction,  the  costs  would  be  thrown  upon 
the  appealing  party,  by  the  mere  act  of  the  adverse  party,  upon 
his  doing  that  in  the  Circuit  Court  that  he  might  have  done  in 
the  justice's  court,  and  which,  if  done  there,  would  have  super- 
seded the  necessity  of  appealing.  This  defect  of  jurisdiction 
is  not  one  of  those  imperfections  in  the  proceedings  of  a  jus- 
tice required  to  be  disregarded  by  the  Circuit  Court  upon  an 
appeal,  (R.  C.  1846,  tit.  "Justices'  Courts,''  art.  8,  sec. 
13) ;  and,  although  the  remittitur  in  the  Circuit  Court,  and  the 
judgment  there,  for  the  reduced  amount,  may,  in  fact,  be  for 
the  benefit  instead  of  the  injury  of  the  party,  he  has  yet  a  right 
to  insist  upon  the  exercise  of  the  jurisdiction  over  him,  where 
none  exists,  as  an  error  to  his  prejudice,  which  this  court  can 
not  disregard. 

As  to  the  point  that  the  objection  is  not  properly  saved,  we 
remark  that  the  amount  of  the  recovery  in  the  justice's  court 
appears,  of  course,  upon  the  record,  without  any  bill  of  excep- 
tions ;  and  if,  in  order  to  authorize  us  to  correct  an  error  of 
this  character — ^the  exercise  of  jurisdiction  where  none  exists — 
it  must  appear  that  the  attention  of  the  court  was  expressly 
called  to  it,  and  the  matter  passed  upon,  that  is  sufficiently 
done  here  by  the  motion  and  reasons  for  a  review  preserved  in 
the  bill  of  exceptions,  which,  although  not  applicable  to  a  pro- 
ceeding of  this  character,  is  sufficient  for  the  purpose  here  in- 
dicated. The  result  is,  the  judgment  of  the  Circuit  Court  must 
be  reversed,  and  the  suit  dismissed,  leaving  the  plaintiff  at  lib- 
erty to  bring  a  fresh  suit  in  either  jurisdiction,  according  to  the 
amount  he  may  seek  to  recover ;  and.  Judge  Ryland  concor- 
ring,  it  is  ordered  accordingly. 
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Rollins,  Respondent,  v.  Claybrook,  Appellant. 

1.  Where  a  written  memorandam  of  a  contract  of  sale  does  not  purport  to  be 
a  complete  expression  of  the  entire  contract,  and  is  uncertain  as  to  the  pro- 
perty sold,  this  may  be  designated  by  parol  evidence. 

2.  Money  paid  upon  a  contract  which  the  other  party  faili^to  perform,  may 
be  recovered  back  as  a  part  of  the  damages  for  the  non-performance,  with- 
out a  demand. 

Appeal  from  Moniteau  Circuit  Court. 

Action  brought  by  Rollins  against  Claybrook,  for  the  breach 
of  a  contract  stated  in  the  petition  to  be  for  the  sale  of  ^^  a  cer- 
tain lot  of  pork  hogs,  which  the  defendant  then  had  up  fatten- 
ing, which  were  to  weigh  in  the  whole  not  less  than  four  thou- 
sand pounds." 

The  purport  of  the  petition  and  answer,  and  of  the  evidence 
offered  at  the  trial,  is  sufficiently  stated  in  the  opinion  of  the 
court,  and  it  is  only  necessary  to  add  the  written  memorandum 
of  the  contract,  which  was  as  follows  : 

<*  Hogs  bought  of  G.  Claybrook  Not.  12, 1862. 

"  To  weigh  200  lbs.,  $3  85  per  100  lbs. ;  over  175  lbs., 
$8  60  per  100  lbs. ;  under  175  lbs.,  $3  50  per  100  lbs., 
with  privilege  of  delivering  from  4  to  10,000  lbs.  ;  and  also 
privilege  of  delivering  at  Sandy  Hook,  at  $3  50,  $3  76  and 
$4  per  100  lbs.  ;  and  I  have  also  paid  said  Claybrook  $20  to 
bind  said  contract,  &c. — to  be  delivered  within  1st  of  Novem- 
ber, 1852,  and  1st  of  February,  1853. 

*' David  E.  G.  Rollins.'* 

The  defendant,  after  verdict  and  judgment  against  him,  ap- 
pealed to  this  court. 

Gardenhirtj  for  appellant.  1.  The  written  contract  was 
for  "  from  four  to  ten  thousand  pounds,"  saying  nothing  at  all 
about  hogs  fattened  by  defendant  or  their  minimum  value,  and 
of  course  not  binding  defendant  to  deliver  any  particular  lot  of 
hogs.  To  allow  these  things  to  be  added  by  parol  was  mani- 
fest error.    (8  Mo.  391.)    2.  The  money  paid  could  not  be 
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recovered  back  withoat  a  previous  demand.     (16  Mo.  628 ; 
18  Mo.  154 ;  ib.  375;  19  Mo.  467.) 

E.  L,  Edwards  J  for  respondent.  The  evidence  was  pro- 
perly admitted,  as  it  was  not  oflfered  to  alter,  or  in  any  manner 
change  the  contract,  but  tb  show  what  particular  hogs  were 
bought.     (Smith  on  Con.,  marginal  p.  29,  30,  top  p.  94.) 

Leonard,  Judge,  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  to  recover  damages  for  the  non-delivery 
of  a  specific  lot  of  hogs,  bought  of  the  defendant,  and  which 
the  latter  engaged  would  weigh  four  thousand  pounds ;  and 
states  that  he  paid  the  defendant  twenty  dollars,  and  made  and 
signed  a  memorandum  of  the  contract,  which  he  delivered  to 
the  defendant.  The  latter  admits  in  bis  answer  the  making  of 
a  contract  as  specified  on  the  written  memorandum ;  but  in- 
sists that  it  was  a  contract  for  the  sale  of  pork  by  the  quantity 
and  not  of  a  specific  lot,  and  that  within  the  time  allowed  for 
that  purpose  he  tendered  part  of  the  quantity,  and  would  have 
paid  the  whole,  but  the  plaintiff  refused  to  receive  it.  Upon 
the  trial,  the  written  memorandum  was  read  in  evidence,  and 
the  plaintiff  was  allowed  to  prove,  by  parol,  that  ^^  the  defend- 
ant sold  a  specific  lot  of  hogs,  in  his  pen,  fattened  by  himself, 
and  that  the  plaintiff  was  to  receive  no  hog  weighing  less  than 
one  hundred  and  fifty  pounds,"  and  then  gave  evidence  that  die 
defendant  had  disposed  of  this  lot  elsewhere.  No  evidence  of 
the  demand  of  the  twenty  dollars  was  given,  and  the  plaintiff, 
under  instructions  from  the  court,  had  a  verdict  for  thirty  dol- 
lars. 

The  only  matters  now  material  to  the  defendant  are,  the  ad- 
mission of  the  parol  evidence,  as  to  the  contract,  and  the  in- 
struction allowing  the  plaintiff  to  recover  the  twenty  dollars 
without  a  previous  demand.  Written  instruments,  executed  by 
the  parties  themselves,  are,  in  their  very  nature,  most  trustwor- 
thy evidence  of  what  the  parties  have  transacted.  It  is  their 
own  testimony,  that  they  have  furnished  against  themselves, 
and,  of  course,  it  can  not  be  said  of  it,  as  of  a  witness,  that  it 
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misrepresents  either  through  ignorance,  negligence  or  design  ; 
and  being  permanent  and  not  subject  to  decay,  like  the  memo- 
ry of  a  living  witness,  it  continues  to  be  a  faithful  memorial  of 
the  transaction,  no  matter  what  length  of  time  may  have  since 
intervened.  This  superiority  of  written  over  oral  evidence  has 
induced  the  legislature  to  require  certain  contracts — some  on 
account  of  the  value  involved,  and  others  on  account  of  their 
peculiar  nature — to  be  authenticated  by  a  written  instrument ; 
but  whether  a  writing  be  adopted  as  the  repository  of  the  con- 
tract, either  by  command  of  the  law  or  by  the  agreement  of  the 
parties,  the  same  rule  prevails  as  to  the  exclusion  of  parol  evi- 
dence. If  the  instrument  import  a  legal  obligation,  without 
uncertainty  as  to  the  object  and  extent  of  the  engagement,  it  is 
conclusively  presumed  that  the  whole  engagement  of  the  par- 
ties was  reduced  to  writing,  and  no  cotemporaneous  parol  evi- 
dence is  admissible  to  change  the  contract,  by  altering  or  ex- 
punging any  of  its  provisions,  or  by  adding  new  ones  to  it. 
When  the  written  agreement  is  required  by  law,  this  rule  is  ne- 
cessary to  make  the  statute  effectual  ;  and  when  the  parties 
themselves  have  adopted  one  to  express  their  contract,  because 
they  are  unwilling  to  trust  to  the  memory  of  witnesses,  the  same 
rule  is  necessary  to  carry  out  their  intention.  (Rutland's  case, 
6  Co.  Rep.  26  ;  Stackpole  v.  Arnold,  11  Mass.  29-80  ;  Smith 
v.  Williams,  1  Murphy  (N.  C.)  Rep.  480.)  But  this  does  not 
apply  where  the  writing  is  imperfect,  and  does  not  import  a 
complete  expression  of  the  entire  contract.  (2  Phil.  Ev.  772, 
8th  Lend.  ed. ;  1  Qreenl.  Ev.  §  284,  a. ;  8  Cow.  &  HilPs 
notes  to  PhiPs  Ev.  1471-72,  and  cases  there  cited  ;  Jeffry  v. 
Walton,  1  Stark.  R.  113. )  The  last  case  was  an  action  for 
an  injury  to  a  horse  hired  by  the  defendant.  At  the  time  of 
hiring,  a  written  memorandum  was  made  to  this  effect:  ^'  Six 
weeks,  at  two  guineas.  W.  Walton.*'  And  it  was  verbally 
agreed  that  the  defendant  should  be  liable  for  all  accidents. 
This  evidence  was  objected  to,  but  received  by  Lord  Ellenbo- 
rough,  who  said,  ^^  The  written  agreement  merely  regulates  the 
time  of  hiring  and  rate  of  payment,  and  I  shall  not  allow  any 
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eyidence  to  be  given  by  the  plaintiff  in  contradiction  of  these 
terms  ;  bnt  I  am  of  opinion  it  is  competent  for  the  plaintiff  to 
give  in  evidence  sappletory  matter  as  part  of  the  agreement." 
The  present  case  is,  we  think,  of  the  same  character.  We  pass 
by  the  fact  that  the  writing  was  not  in  any  way  anthenticated  by 
the  defendant,  so  as  to  make  it  a  written  contract  on  his  part, 
excluding  parol  evidence,  (Tesdale  t.  Harris,  20  Pick.  12), 
and  was  only  evidence  against  him  on  account  of  his  reference 
to  it  in  his  answer  as  containing  the  terms  of  the  agreement, 
and  will  consider  the  matter  as  if  the  writing  had  been  signed 
by  him.  If  we  read  it  without  the  clause,  '^  with  the  privilege 
of  delivering  four  to  10,000  pounds,"  there  is  no  undertaking 
by  the  defendant  to  deliver  any  specific  lot  of  hogs,  or  any  def- 
inite quantity  of  pork,  and  the  paper,  in  that  shape,  is  only  a 
memorandum  of  the  price  and  the  time  of  delivery ;  and  we  do 
not  think  the  introduction  of  this  clause  had  any  effect,  other 
than  that  for  which  it  was  introduced,  to  secure  to  the  seller  the 
privilege  of  delivering,  at  the  same  price  and  time,  any  quantity 
of  pork  not  exceeding  six  thousand  pounds  over  and  above  tiie 
hogs  he  had  sold  to  the  plaintiff,  and  was,  of  course,  bound  to 
deliver.  The  instrument,  when  read  as  it  stands,  does  not  im- 
port in  itself  a  legal  obligation  on  the  defendant  to  deliver 
four  thousand  pounds  of  pork  to  the  plaintiff,  although  it  is  to 
be  inferred,  from  reading  it,  that  there  was  some  engagement 
between  the  parties  not  merged  in  the  writing,  from  the  deliv- 
ery by  the  defendant  of  a  specific  lot  of  hogs  that  it  was  thought 
would  come  up  to  that  quantity,  or  to  deliver  that  quantity  by 
weight.  The  writing,  at  the  utmost,  was  only  an  imperfect  in* 
strument  of  contract  on  the  part  of  the  defendant,  and  certainly 
does  not  import  an  obligation  on  his  part,  as  to  the  property  to 
be  delivered,  with  that  degree  of  certainty  that  is  necessary  in 
t>rder  to  exclude  parol  evidence  in  relation  to  it. 

As  to  the  demand  of  the  twenty  dollars,  we  need  only  re- 
mark that  this  suit  was  for  the  breach  of  an  existing  contract, 
in  the  part  performance  of  which  the  plaintiff  had  paid  the 
money,  and  which,  upon  a  breach  of  it,  he  would  be  entitled  to 
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recover  back,  in  the  shape  of  damages,  for  the  non- delivery  of 
the  pork,  and  we  must  suppose  that  it  was  so  allowed  here  by 
the  jury,  and,  of  course,  no  error  has  been  committed  in  this 
matter  to  the  prejudice  of  the  defendant. 

Judge  Ryland  concurring,  the  judgment  is  affirmed. 


Paslbt,  Respondent,  v.  EBia»,  Appellant. 

1.  The  supreme  court  will  not  reverse  a  judgment  for  the  giving  of  an  instruc- 
tion which  could  not  have  prejudiced  the  appellant,  nor  for  the  refusal  of  a*    j« 
instructions  not  warranted  by  the  evidence.                                                              SBa  509 

Appeal  from  CaUaway  Circuit  Court. 

The  case  is  stated  in  the  opinion  of  the  court. 
Oardenhire  and  H.  C  Hay  den  ^  for  appellant. 
J.  F.  JoneSy  for  respondent. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  slander,  for  words  charged  to  have  been 
spoken  by  the  defendant  of  the  plaintiff.  The  words  charged 
in  the  first  count  are  as  follows :  ^^  You  (meaning  plaintiff) 
were  a  damned  rogue  in  Virginia,  and  have  followed  stealing 
since  you  (meaning  plaintiff)  have  been  here,  (meaning  in  Cal- 
laway county,  Missouri) ;  you  (meaning  plaintiff)  stole  my 
(meaning  defendant's)  staves  and  nails."  In  the  second  count 
the  words  are  thus  charged:  ^^I  (meaning  defendant)  gave 
Samuel  Pasley  (meaning  plaintiff)  a  damned  good  cursing  yes- 
terday :  he  (meaning  plaintiff)  was  a  damned  rogue  in  Yir- 
ginia,  and  has  followed  stealing  since  he  has  been  here,  (mean- 
ing Callaway  county,  Missouri)  :  he  (meaning  plaintiff)  stole 
my  (meaning^  defendant's)  staves  and  nails,  and  I  (meaning 
defendant)  can  prove  it^ — God  damn  him." 

The  defendant  denied  the  speaking  of  the  words  in  his  an- 
swer ;  denied  all  the  material  allegations  in  the  plaintiff's  peti- 
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tion.  The  cause  was  tried  and  the  jury  returned  their  verdiet 
for  the  plaintiflf,  and  assessed  his  damages  at  $760.  The 
plaintiff  remitted  the  sum  of  $250,  and  judgment  was  rendered 
in  his  favor  for  the  balance.  The  defendant  moved  for  a  new 
trial,  also  in  arrest  of  judgment,  which  being  overruled,  he  ex- 
cepted, and  brings  the  case  here  by  appeal. 

In  this  court,  the  defendant  (that  is  the  appellant)  objects  to 
the  judgment  of  the  Circuit  Court,  and  insists  that  it  ought  to 
be  reversed,  because  the  testimony  did  not  prove  the  words  as 
laid  down  ;  that,  whether  the  words  were  proved  or  not  was  a 
question  for  the  court,  and  if  not  proved,  the  plaintiff  ought  to 
have  been  nonsuited  ;  that  the  2d  and  8d  iustructions  for  the 
defendant  ought  to  have  been  given  to  the  jury  ;  and  that  the 
judgment  ought  to  have  been  arrested,  because  the  petition  of 
the  plaintiff  is  insufficient.  Now  as  respects  the  proof  of  the 
speaking  of  the  words,  we  think  that  it  was  sufficient  to  carry 
the  case  to  the  jury.  The  testimony,  as  set  forth  in  the  bill  of 
exceptions,  substantially  proved  some  of  the  charges  in  the 
words,  as  laid  in  the  petition.  It  was  proved  that  defendant 
said,  '^  Samuel  Pasley  (meaning  the  plaiqtiff)  was  a  damned 
rogue,  for  he  stole  his  (defendant's)  staves  and  nails,  and  that 
he  could  prove  it — God  damn  him." 

There  was  much  proof  about  the  charge  of  being  a  ^^  rogue 
in  Virginia,  and  keeping  up  stealing  out  here."  Indeed,  the 
proof  manifestly  shows  the  conduct  of  a  man  of  violent  pas- 
sions and  regardless  of  his  words,  and  the  only  excuse  for  his 
conduct,  the  habit  of  drinking  spirituous  liquors  to  excess — a 
most  reprehensible  habit,  and  rather  an  aggravation  than  ex- 
cuse for  an  evil  tongue.  The  words  proved  are  almost  identi- 
cal with  the  words  imputing  one  of  the  charges — ^^he  stole  my 
staves  and  nails." 

We  think  the  words,  as  laid,  were  sufficiently  proved,  at 
least  to  carry  the  case  before  the  jury,  and  we  have  no  doubt 
the  defendant's  counsel,  at  the  trial,  thought  so  likewise,  oth^* 
wise  he  never  would  have  omitted  the  proper  time  to  make  his 
objection  for  defect  in  proof.     He  would  have  made  it  before 
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the  Circuit  Court,  and  not  waited  nntil  after  verdict,  and  then, 
for  the  first  time,  make  it  in  this  court ;  but  we  have  given  him 
the  full  benefit  of  his  objection  by  considering  it  here,  and  we 
must  say  that  the  evidence  sufficiently  supports  the  charge. 
There  is  nothing,  then,  in  the  first  objection  taken  by  appel- 
lant's counsel. 

As  to  the  instructions.  The  first  instruction  given  for  plain- 
tiff must  have  some  words  left  out  or  misplaced.  It  has  no 
meaning  as  it  now  stands  ;  that  appellant's  counsel  says  it  is 
nonsensical ;  be  this  as  it  may,  it  could  have  done  the  plaintiff 
no  good,  nor  the  defendant  any  harm.  It  has  nothing  of  point 
or  pith  in  it ;  and,  I  have  no  doubt,  it  was  a  clerical  mistake  or 
blunder.  It  can  do  no  harm.  We  will  not  send  the  case  back 
for  such  an  instruction.  I  have  not  thought  it  necessary  to 
copy  the  instructions  for  the  plaintiff,  as  the  first  is  the  only 
one  complained  of.  The  appellant  asked  nine  instructions,  and 
the  court  gave  all  but  the  second  and  third,  and  the  refusal  to 
give  these  is  the  principal  ground  of  error  complained  of  in  this 
court.  In  the  opinion  of  this  court,  the  Circuit  Court  very 
properly  refused  to  give  the  two  instructions,  neither  one  of 
which  was  warranted  by  the  evidence  in  the  case. 

The  second  instruction  is  as  follows :  ^^  2d.  When  the  slan- 
derous words  used  impute  the  act  to  have  been  done  in  another 
state,  it  devolves  upon  the  plaintiff,  before  he  can  recover,  to 
prove  either  that  he  has  sustained  a  special  damage  thereby,  or, 
according  to  the  laws  of  that  state,  the  act  charged  would,  if 
true,  subject  the  plaintiff  to  an  indictment  for  a  crime  involving 
moral  turpitude,  or  subject  him  to  an  infamous  punishment,  if 
such  words,  as  used,  would  not  import  a  crime  indictable  at 
common  law."  There  is  nothing  in  the  evidence  warranting  this 
instruction.  The  crime  charged  is  stealing  staves  and  nails — 
not  in  Virginia,  but  in  Callaway  county,  Missouri.  This,  then, 
was  a  sufficient  reason  for  refusing  this  instruction,  if  it  were 
otherwise  free  from  objection,  which  we,  by  no  means,  admit. 
(8  Murph.,  N.  C,  463  ;  14  Johns.  234.) 

The  third  instruction :  ^^  If  one  be  charged  with  stealing  under 
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such  circumstances  as  shcTw  that  no  felonj  was  capable  oE  be- 
ing committed,  or  at  least  was  not  committed,  bat  that  the  act 
was  a  simple  breach  of  trust,  or  a  mere  trespass,  an  action  of 
slander  can  not  be  sustained  therefor,  and  the  jury  must  find 
for  defendant/'  This  instruction  was  also  without  any  foun- 
dation. There  was  nothing  in  the  case  to  authorize  the  court 
to  give  it.     It  was,  therefore,  properly  refused. 

In  looking  over  the  whole  record,  we  are  satisfied  the  case 
was  properly  and  fairly  submitted  to  the  jury.  The  court  in- 
structed the  jury  on  the  prayer  of  the  defendant,  ^^  that,  before 
the  jury  can  find  for  the  plaintiff,  they  must  be  satisfied  from 
the  evidence  that  the  words  proved  are  substantially  the  same 
words  as  those  charged  in  plaintiff's  petition,  and  it  is  not  suf- 
ficient that  they  contain  substantially  the  same  charge  in  dif- 
ferent phraseology ;  for  equivalent  words  of  slander  will  not 
do,  and  that  they  must  be  satisfied  that  as  many  of  the  identi- 
cal words  as  essentially  constitute  the  slander  have  been  proved 
precisely  as  laid,  and  must  be  proved  in  form  as  laid  ;  that 
malice  is  essential  to  slander,  and  it  must  be  shown  by  the 
plaintiff  before  he  can  recover.  If  defendant  uttered  enou^ 
of  the  identical  words  charged  in  plaintiff^s  petition  to  carry 
with  them  the  slanderous  imputation  alleged,  the  law  presumes 
he  did  it  with  malice ;  but  he  may  rebut  this  presumption :  and 
if  the  jury  believe  from  the  evidence  that  the  defendant  uttered 
the  words  without  malice,  and  to  those  only  who  knew  as  much 
about  the  matter  as  he  did,  and  were  understood  by  all  of  them 
as  referring  to  the  acts  of  the  plaintiff,  not  amounting  to  lar- 
ceny, then  the  words  were  not  slanderous,  and  the  jury  wiU 
find  for  the  defendant." 

From  the  facts  in  proof  on  this  record,  surely  the  defendant 
has  no  right  to  complain  of  the  instructions.  Under  our  statute 
of  1847,  the  petition  is  sufficient,  and  the  court  did  right  in 
overruling  the  motion  in  airest.  Upon  the  whole  case,  there 
appears  no  error  calling  for  the  correcting  power  of  this  court. 

Judge  Leonard  concurring,  the  judgment  below  is  affirmed. 
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Mc Adams,  Defendant  in  Error,  v.  McHenby,  Plaintiff  in 

Error. 

1.  Jadgment  reversed  because  it  appeared  from  the  record  that,  after  a  judg- 
ment for  costs  was  rendered  against  the  plaintiff,  a  final  judgment  by  de- 
fault was  rendered  against  the  defendant  without  his  appearance  and  with* 
out  setting  aside  the  former  judgment 

Error  to  Greene  Circuit  Court. 

The  case  is  stated  in  the  opinion  of  the  court. 

Hendricks  J  for  plaintiff  in  error. 

Wright  and  Edwards^  for  defendant  ia  error,  cited  10  Mo. 
259 ;  Evans  v.  King,  7  Mo.  411 ;  Whitney  y.  Budd,  5  Mo. 
443  ;  10  Mo.  459. 

Byland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  a  suit  by  attachment,  commenced  in  the  Greene 
Circuit  Court.  The  writ  was  made  returnable  to  the  July  term, 
1855.  The  record  shows  that,  at  the  September  term,  1855, 
on  the  8th  day  of  the  term,  it  being  the  18th  day  of  the  month, 
the  plaintiff  obtained  leave  for  the  sheriff  to  amend  his  return, 
and  on  the  same  day  the  court  rendered  judgment  by  default 
against  the  defendant  for  the  sum  of  $252  60  debt,  and  $8  78 
damages  for  the  detention  thereof.  * 

Afterwards,  on  the  20th  day  of  September,  the  plaintiff  filed 
his  interrogatories  against  the  persons  summoned  as  garnishees, 
and  obtained  an  order  on  the  ijheriff  to  pay  over  money  collected 
by  him  by  sale  of  the  attached  property. 

Afterwards,  on  21st  day  of  September,  the  defendant  ap- 
peared by  his  attorney,  and  by  leave  of  the  court  filed  his  mo- 
tion to  quash,  set  aside  and  vacate  the  judgment  and  pro** 
eeedings  in  this  cause,  assigning  as  reasons  therefor :  Ist.  The 
whole  proceedings  are  irregular ;  2d.  The  requisites  of  the  law 
liave  not  been  complied  with ;  3d.  Because  the  attachment  was 
issued  without  a  bond  and  endorsement  of  the  approval  thereof, 
27 — ^?0L,  xxn. 
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as  required  by  law ;  4th.  Because  the  attachment  was  issued 
irregularly  ;  5th.  Because  the  judgment  is  irregular  and  void. 

On  the  next  day,  this  motion  to  vacate,  set  aside  and  quash 
the  judgment  and  proceedings,  was  sustained.  The  entry  is  as 
follows,  in  part :  ^^  And  upon  inspection  of  the  proceedings  in 
this  cause,  it  is  considered  by  the  court  that  the  said  motion  be 
sustained  and  defendant  go  hence  without  day,  and  recover 
costs,  for  which  execution  may  issue." 

Afterwards,  on  the  same  day,  the  plaintiff  files  his  bond, 
which  was  approved  by  the  court.  After  this  bond  is  filed,  the 
court  proceeds  to  render  judgment  again  by  default  against  the 
defendant.  This  is  entered  on  the  same  day  of  the  filing  of 
the  bond,  and  of  the  entry  vacating  the  judgment  and  quashing 
the  proceedings,  and  giving  judgment  against  the  plaintiff  for 
costs.  After  the  rendition  of  the  second  judgment  by  default 
against  defendant,  the  plaintiff  filed  his  motion  to  set  aside  the 
order  of  the  court  vacating,  setting  aside  and  quashing  the 
judgment  and  proceedings  in  this  cause,  which  the  court  over- 
ruled. The  plaintiff  excepted  to  this  a<)tion  of  the  court,  and 
filed  his  bill  of  exceptions. 

And  on  the  same  day,  the  defendant,  by  his  attorney,  moved 
the  court  to  set  aside  and  vacate  this  judgment  last  rendered 
against  him  by  default,  because  the  judgment  and  proceedings 
are  irregular,  and  because  he  had  no  notice  of  the  proceedings, 
ftc.  The  court  overruled  this  last  motion,  and  the  defendant 
excepted,  and  brings  the  case  here  by  writ  of  error. 

I  have  seldom  been  called  to  the  task  of  deciphering  and  exam- 
ining such  a  record  ;  its  illegibility  and  jumble  of  motions  de- 
mand the  reproof  of  this  court.  Let  the  clerk  below  see  to  this 
business  in  future. 

From  the  record,  it  would  seem  that  the  cause  was  finally 
disposed  of  by  a  judgment  in  favor  of  the  defendant  for  costs. 
If  this  be  so,  the  subsequent  judgment  in  favor  of  the  plaintiff 
was  erroneous.  The  Circuit  Court  probably  intended  to  cancel 
only  the  first  judgment  against  the  defendant,  leaving  the  suit 
standing,  to  be  further  proceeded  in ;  if  this  could  be  made  to 
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appear  as  the  true  constniction  of  the  record,  there  would  then  be 
no  error.  But  we  must  be  governed  by  the  record  as  it  stands 
before  us  ;  and  here  is  a  final  judgment  for  costs  against  the 
plaintiff,  on  a  motion  made  by  defendant  to  quash,  set  aside 
and  vacate  judgment  and  proceedings. 

We  will  send  the  case  back  for  further  action  in  the  Circuit 
Court.  Where  a  final  judgment  has  been  rendered  against  a 
party  for  costs,  it  would  be  irregular,  without  notice  or  appear- 
ance of  the  adverse  party,  to  set  aside  such  a  judgment,  and 
then  render  a  judgment  for  the  opposite  party.  But  here, 
without  even  setting  aside  this  judgment  for  costs,  the  court 
renders  judgment  for  plaintiff,  with  a  final  judgment  previously 
standing  on  record  in  the  same  cause  for  defendant.  This  may 
be  the  blunder  of  the  clerk,  or  it  may  arise  from  inattention  in 
making  proper  entries  of  the  action  and  rulings  of  the  court. 
However,  to  whatever  cause  attributable,  the  judgment,  in  this 
case,  is  erroneous,  and  must  be  reversed,  and  cause  remanded  ; 
Judge  Leonard  concurring. 


Vaughn,  Defendant  in  Error,  v.  Teaoy,  Plaintiff  in  Error. 

1.  Possession  of  real  property  under  an  unrecorded  deed  is  not,  as  a  matter 
of  law,  actual  noHce  to  a  subsequent  purchaser,  within  the  meaning  of  our 
registry  act. 

2.  But  a  majority  of  the  court  are  of  opinion  that  it  is  evidence  of  notice,  to  be 
submitted  to  a  jury. 

3.  The  actual  notice  required  by  the  registry  act  is  not  certain  knowledge^  but 
Buch  information  as  men  generally  act  upon  in  the  transactions  of  life. 

Error  to  Osage  Circuii  Court. 

This  was  an  action  to  recover  the  possession  and  obtain  the 
legal  title  to  one  acre  of  ground  upon  which  was  a  horse  grist- 
mill. 

At  the  trial  before  the  court,  without  a  jury,  the  plaintiff, 
Vaughn,  read  in  evidence  articles  of  agreement,  under  seal, 
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between  himself  and  William  R.  Huckfltep,  dated  March  8, 
1845)  by  which  the  latter  obligated  himself,  upon  the  payment 
of  a  certain  snm,  to  convey  to  the  former  eighty  acres  of  land. 
This  agreement  was  not  acknowledged,  but  was  recorded  on  the 
18th  of  September,  1846.  It  recited  that  one  acre  of  the  tract, 
*^  whereon  the  mill  now  stands,"  had  been  previoosly  sold  by 
Huckstep  to  Vaughn  for  the  sum  of  sixty  dollars. 

The  defendant,  Tracy,  claimed  title  under  a  deed  from  Huck- 
step dated  February  18,  1852,  conveying  eighty  acres,  includ- 
ing the  acre  in  controversy,  duly  acknowledged  and  recorded. 

At  the  trial,  it  appeared  that  plaintiff  was  in  posFession  of 
the  mill  at  the  date  of  the  deed  to  the  defendant,  and  had,  been 
for  some  six  or  seven  years  previous,  but  was* afterwards  ousted 
by  the  defendant. 

The  court  below  gave  the  following  declarations  on  motion 
of  the  defendant : 

1.  If  the  defendant,  without  notice  of  any  adverse  title  or 
possession  of  the  land  in  controversy,  purchased  the  same  bona 
fide  and  for  a  valuable  consideration  from  Huckstep,  and  Huck- 
step executed  aifd  acknowledged  a  deed  therefor  to  defendant, 
and  the  same  has  been  recorded  in  the  recorder's  office  of  Osage 
county,  the  yerdict  ought  to  be  for  the  defendant. 

2.  Although  plaintiff  may  have  been  in  possession  of  the 
land  in  controversy,  and  may  have  had  a  title  bond  or  instru- 
ment in  writing  under  seal,  acknowledging  the  payment  for  said 
land  from  Huckstep,  yet  the  plaintiff  could  not  recover  in  this 
action,  unless  it  appears  that  the  instrument  of  writing  read  in 
evidence  was  duly  acknowledged  and  recorded  prior  to  the 
record  of  the  defendant's  deed,  unless  it  appears  from  the  evi- 
dence that  defendant  had  actual  notice  of  the  plaintiff's  title 
at  the  time  of  the  defendant's  purchase  and  payment  for  said 
land. 

The  following  declaration  asked  by  the  defendant  was  re- 
fused: 

3.  .The  possession  of  the  plaintiff  can  not  affect  the  defend- 
ant's title  unless  the  defendant  had  actual  knowledge  of  sudi 
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possession  at  the  time  of  the  execution  of  his  deed  or  the  pay- 
ment of  the  purchase  money. 

The  court  found  a  verdict  for  the  plaintiff,  and  gave  a  judg- 
ment for  the  possession  and  vesting  in  him  the  legal  title. 

No  finding  of  facts  appears  in  the  record. 

JParsons,  for  plaintiff  in  error.  1.  The  instrument  of  wri- 
ting between  Huckstep  and  Vaughn  was  inadmissible.  It  was 
not  acknowledged,  and  consequently  could  not  legally  be  ad- 
mitted to  record,  so  as  to  give  constructive  notice  of  title.  Nor 
was  it  shown  that  Tracy,  prior  to  his  purchase  and  reception  of 
the  deed  from  Huckstep,  had  any  knowledge  of  the  existence  of 
such  an  instrument.  (R.  C.  1845,  tit.  Conveyances,  §  42,  p. 
926  ;  Popham  v.  Baldwin,  2  Jones,  Exch.  820.)  2.  The  third 
instruction  of  defendant  should  have  been  given.  Bare  posses- 
sion, without  any  other  evidence,  direct  or  circumstantial,  is  not 
notice  of  title.  (8  Mo.  19,  149 ;  ib.  308  ;  14  Serg.  &  Raw. 
888  ;  1  Hare,  62  ;  8  Paine,  421,  and  authorities  there  cited.) 

J*.  fF.  Morrow^  for  defendant  in  error,  that  actual  posses- 
sion was  notice  to  all  the  world  of  title,  cited  4  Mo.  62  ;  4  N. 
Hamp.  404 ;  2  Verm.  544  ;  1  Littell,  850 ;  4  Dana,  264  ;  4 
B.  Monroe,  466  ;  Landes  v.  Brant,  10  How.  U.  S.  R.  348  ;  7 
Watts,  884;  16  Ves.  249. 

Leonabd,  Judge,  delivered  the  opinion  of  the  court. 

The  question  made  by  this  case  is,  whether  possession  of  real 
property  under  an  unregistered  deed,  is  actual  notice  to  a  sub- 
sequent purchaser,  within  the  meaning  of  our  registry  acts. 

In  order  that  we  may  put  a  correct  interpretation  upon  these 
words,  it  may  not  be  improper  to  refer  to  the  state  of  the  law 
upon  this  subject  when  the  act  was  passed.  The  words  of  the 
lawgiver  tacitly  refer  to  the  circumstances  by  which  he  is  sur- 
rounded, and  we  must  read  them  in  connection  with  those  cir- 
cumstances, in  order  to  put  a  sensible  construction  upon  them. 
After  courts  of  equity  had  established  their  jurisdiction  in  en- 
forcing the  specific  performance  of  contracts  for  the  purchase 
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of  real  property,  they  did  not  oontrat  themsel?68  with  admin- 
istering a  mere  personal  equity  against  the  seller,  but  went  yet 
farther,  and  recognized  not  ody  the  personal  obligation  on  the 
part  of  the  seller  to  transfer  the  legal  title,  bat  an  interest  in 
the  bnyer  in  the  land  sold,  constitating  an  equitable  ownership 
on  his  part,  as  contradistinguished  from  tibe  legal  ownership 
which  remained  in  the  seller.    When,  therefore,  a  contest  arose 
between  these  two  species  of  ownership  for  superiority,  the 
courts  laid  down  the  principle  that  the  latter  should  give  way  to 
the  former,  except  in  the  hands  of  a  purchaser  for  value  with- 
out notice.     The  effect  of  this  was,  that  a  valid  contract  of 
purchase  bound  not  only  the  seller,  but  also  the  land — not  only 
in  the  hands  of  himself  and  of  his  heirs,  and  voluntary  gran- 
tees, but  also  in  the  hands  of  a  purchaser  for  value,  whose  con- 
science was  affected  by  notice  of  the  existing  equitiJ>le  ri^ 
of  the  first  purchaser.     Now  as  it  is  a  rule  not  only  of  morals, 
but  also  of  public  policy,  that  every  one  should  use  bis  own 
property,  and  conduct  his  own  affairs,  with  proper  prudence,  so 
as  not  to  hurt  his  neighbor,  and  Uiat  those  who  should  fail  to 
do  so  ought  to  answer  for  any  damage  they  might  occasion, 
the  courts  held  that  the  equitable  ownership  should  pvlavail,  not 
only  against  a  purchaser  with  actual  noticey  but  also  against 
one  who  bought  under  such  circumstances  as  would  have  qf- 
forded  him  notice  had  he  used  proper  care  in  making  Ike 
purchase^  and  the  distinction  was  thus  made  in  English  equity 
between  actual  and  implied  notice.     The  former  was  actual 
knowledge  or  information  ;  and  the  latter,  facts  and  circumstan- 
ces, not  amounting  to  knowledge  or  information,  from  which 
the  law  conclusively  presumed  notice  ^  and  which  it  wonld  not 
allow  to  be  contradicted  by  oon^ary  evidence.    Actual  notice, 
like  any  other  fact,  might  be  proved  by  direct  evidence,  or  in- 
ferred from  the  facts  and  circumstances  of  the  transaction  ;  but 
however  proved,  whether  by  direct  evidence,  or  inferred  from 
otiber  facts,  it  was  actual  noticey  and  clearly  distinguishable 
from  implied  notice^  which  was  the  notice  the  law  imputed  to 
a  party  under  certain  curcumstances,  and  which  it  wonld  not 
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allow  to  be  contradicted,  no  matter  how  the  fact  might  be ;  in 
other  words,  implied  notice  seems  to  be  a  *^  presumpiio  juris 
e/jwre,"  grounded  upon  the  facts  and  circumstances  relied 
upon  for  that  purpose.  (2  Sug.  on  Vendors,  278  ;  Plumbe  v. 
Flintt,  2  Anst.  438  ;  Kennedy  v.  Green,  3  My.  &  E.  and  2  Lead, 
cases  in  Eq.  99. )  We  remark  here,  that  in  England  it  was 
always  held  to  be  a  want  of  proper  care  to  buy  from  one  out  of 
possession,  without  inquiring  into  the  cause  of  it,  and  an  aver- 
ment that  the  seller  was  in  possession  was  essential  in  a  plea 
of  a  purchase  for  a  valuable  consideration  without  notice. 
(Jackson  v.  Rowe,  4  Russ.  514,  and  cases  there  referred  to.) 
And,  therefore,  if  the  land  sold  were  in  the  occupation  of  an- 
other, and  the  buyer  neglected  to  inquire  into  the  title  of  the 
possessor,  the  law,  from  this  circumstance,  conclusively  impu* 
ted  to  him  notice  of  whatever  title  the  party  in  possession  had, 
because,  if  he  had  inquired,  as  it  was  considered  his  duty  to 
have  done,  he  would  have  obtained  this  information,  and  all  in- 
jury to  the  party  would  have  been  avoided.  When  the  registry 
acts  first  came  under  the  consideration  of  the  English  court  of 
equity,  they  applied  their  own  principles  to  them  ;  and  while 
they  admitted  that  the  legal  title  was  bound  by  the  words  of  the 
statute,  and  that  the  unregistered  deed  was  therefore  void  at 
law  as  against  the  subsequent  registered  deed,  they  held  that, 
if  the  second  purchaser  bought  with  notice  of  the  prior  sale,  so 
that  his  conscience  was  affected,  the  land,  the  sale  of  which  was 
sufficiently  shown  by  the  unregistered  deed,  became  bound  in 
equity  in  his  hands,  and  thus  the  unregistered  deed  finally  pre- 
vailed over  the  subsequent  registered  deed  with  notice,  by  the 
aid  of  the  court  of  chancery  ;  and  the  court,  at  the  same  time, 
applied  to  the  case  their  own  doctrine  of  implied  notice  j  at  least 
whenever  the  facts  and  circumstances  were  so  gross  as  to  affect 
the  purchaser  with  fraud,  and  a  purchase  from  one  of  land  in 
the  possession  of  another  was  always  considered  of  that  char- 
acter.    (Le  Neve  v.  Le  Neve,  3  Atk.  646.) 

The  first  registry  acts  in  America  merely  declared  the  un- 
registered deed  void;  in  the  New  England  states,  generally. 
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without  specifying  the  persons  in  whose  f  ftvor  they  were  to  be 
Toid ;  but  in  New  York,  against  subsequent  bona  fidt  purcha- 
sers only.  In  New  England,  where  there  was  no  distinct  sys- 
tem of  equity,  the  law  courts,  by  an  equitable  construction  of 
the  statute,  declared  an  unregistered  deed  to  be  void  only 
against  persons  subsequently  taking  a  specific  interest  in  the 
land  for  value,  wiihotU  notice^  and,  in  this  manner,  furnished 
relief  to  a  party  holding  under  an  unregistered  deed,  similar  to 
the  relief  given  by  English  equity. 

In  New  York,  under  their  statute,  the  question,  who  are 
bona  fide  purchasers  ?  became  a  question  of  law,  and  the  rules 
of  English  equity  in  reference  to  actual  and  implied  notice^ 
became  rules  of  law,  and  were  administered  in  the  law  courts. 
(Tuttle  V.  Jackson,  6  Wend.  218.)  In  recent  revisions  of 
their  statute  law,  several  of  the  states  have  incorporated  this 
principle  of  equity  into  their  registry  laws,  by  declaring  ^*  that 
any  unregistered  deed  shall  not  be  valid,  except  against  a  party 
with  notice  ;"  and  in  the  Massachusetts  and  Maine  revised  stat- 
utes, the  expression  is  ^^  actual  notice.'' 

Our  original  act,  passed  in  October,  1804,  (1  Terr.  Laws, 
46,)  declared,  ^<  that  the  unrecorded  deed  should  be  void 
against  a  subsequent  purchaser  for  a  valuable  consideration ;" 
but  in  the  revision,  in  1826,  the  provision  was,  that  it  should 
not  be  binding  ^^  except  between  the  parties  and  such  as  have 
actual  notice j^^  and  it  has  so  continued  ever  since  ;  and  now 
the  question  is,  as  already  stated,  whether  possession  is  actual 
notice  within  the  meaning  of  the  act  7  We  think  the  legislature 
here  referred  to  actual  notice y  as  contradistinguished  from  tm- 
pUed  notice,  both  of  which  were  well  known  terms  in  our  law 
when  the  act  was  passed ;  and  we  all  concur  in  reversing  the 
present  judgment  upon  the  ground  that  possession  is  not,  as  the 
Circuit  Court  seemed  to  suppose,  as  a  mere  matter  of  law,  oc- 
iual  notice  within  the  meaning  of  our  recording  acts.  The 
case  must,  therefoi'e,  be  remanded  to  be  retried,  and  we  defer, 
until  all  the  circumstances  of  the  transaction  shall  be  developed 
upon  this  new  trial,  our  opinion  upon  the  question  how  far 
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and  under  what  circumstances  the  fact  of  the  open  and  noto/- 
rioas  possession  and  apparent  ownership  of  real  property  is  to 
be  considered  evidence  of  actual  notice,  so  as  to  bring  a  sec- 
ond purchaser  within  the  proyision  of  the  statute,  and  to  avoid 
his  deed  as  far  as  it  may  conflict  with  the  prior  unrecorded 
deed  under  which  this  possession  is  held. 

Speaking  alone  for  myself,  I  may  be  allowed  to  state  my 
present  views  of  the  subject,  without,  however,  committing  my- 
self to  any  settled  opinion.  In  all  the  states,  under  the  re- 
cording acts,  as  they  were  originally  expressed,  possession  was 
always  considered  either  as  implied  notice  of  the  unregistered 
deed,  not  to  be  contradicted,  or  as  evidence  of  the  fact  of  no- 
tice, to  be  submitted  to  the  triers  of  the  fact,  and  which  might 
therefore  be  met  and  repelled  by  contrary  evidence.  It  has, 
however,  been  recently  held  in  Massachusetts,  (Pomeroy  v. 
Stevens,  11  Mass.  244,)  that  possession  is  not  evidence  of  no- 
tice to  be  submitted  to  the  jury,  without  other  evidence  showing 
that  the  party  against  whom  it  is  offered  knew  or  imputed  such 
possession  to  a  title  in  fee,  or  some  higher  right  than  that  of 
mere  occupancy,  although  the  previous  decisions,  both  in  Mas- 
sachusetts and  Maine,  seemed  to  be  that  the  statute  had  not 
changed  the  existing  law,  but  only  incorporated  in  it  the  prin- 
ciple previously  acted  upon  (Curtis  v.  Mundy,  8  Mass. 
405)  ;  and  there  can  be  no  doubt  but  that,  previously,  posses- 
sion in  both  these  states  had  always  been  considered  at  least 
competent  evidence  to  go  to  a  jury  upon  the  question  whether 
the  party  had  notice  of  a  prior  deed.  (Per  Wilde,  justice,  in 
McMehan  v.  Griffing,  8  Pick.  155  ;  Matthews  t.  Demerit,  22 
Maine,  312. )  Actual  notice,  under  the  statute,  is  a  fact,  and 
of  course  may  be  proved  as  any  fact ;  and  as  men  rarely  pur- 
chase houses  to  live  in,  or  improved  farms  to  reside  upon,  with- 
out a  personal  examination,  when  it  is  within  their  power,  it 
seems  to  me  that  the  fact  of  possession  may,  under  ordinary 
circumstances,  be  fairly  presumed  to  have  been  within  the  pur- 
chaser's knowledge  at  the  time  he  bought.  The  notice  required 
by  the  statute  is  not  certain  knowledge,  but  such  information  as 
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men  generally  act  upon  in  the  transactions  of  life.  (Curtis  y. 
Mundy,  8  Met.  405. )  And,  in  our  state,  where  the  land  is 
generally  in  the  occupation  of  the  owners  in  fee,  it  would  seem 
that, ^  if  knowledge  is  brought  home  to  the  purchaser  that  a 
third  person  is  in  the  possession  and  apparent  ownership  of  the 
land,  it  ought,  under  ordinary  circumstances,  to  be  deemed  suf- 
ficient information  to  the  second  purchaser  that  the  possessor  is 
the  owner  in  fee,  under  a  title  derived  from  the  former  owner. 
It  is  true,  the  circumstances  may  be  such  as  to  show  conclu- 
sively that  the  purchaser  did  not,  in  fact,  know  that  any  one 
was  in  possession,  or  if  he  did  know  it,  the  possessor  may 
have  disclaimed  the  ownership ;  and,  in  such  cases,  the  jury, 
of  course,  could  not  find  the  fact  of  actual  notice.  It  is  quite 
a  mistake  to  suppose,  because  the  statute  requires  actual  no- 
tice, that  therefore  it  can  only  be  proved  by  direct  evidence. 
The  actual  notice^  the  fact  to  be  proved,  is  the  matter  prescrib- 
ed by  the  statute ;  the  competency  of  the  evidence  is  another 
thing  to  be  settled  by  the  courts,  according  to  the  ordinary  rules 
of  evidence  ;  and  the  sufficiency  of  the  evidence  to  establish  the 
fact,  is  yet  another  question,  which  is  submitted  to  the  jury  and 
must  be  passed  upon  by  them. 
The  judgment  is  reversed,  and  the  cause  remanded. 

Ryxand,  Judge.  I  concur  in  the  views  of  Judge  Leonard, 
set  forth  in  the  above  opinion ;  as  well  in  reversing  the  judg- 
ment as  in  his  individual  views. 

Scott,  Judge.  For  my  views  on  this  question,  I  refer  to  the 
case  of  Beattie  v.  Butler,  (21  Mo.  313.) 
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Hudson,  Defendant  in  Error,  v.  Gabner  and  Wipe,  Plaintiffs 

in  Error. 

1.  Words  charging  a  woman  with  being  a  <^  wbore^'  are  actionable  per  »e, 

2.  An  inuendo  in  the  petition,  that  the  defendant  intended  by  such  words  to 
charge  the  plaintiff  with  adultery,  being  unnecessary,  may  be  rejected. 

3.  Where  slanderous  words  are  spoken  falsely  of  another,  it  is  unnecessary 
to  arer  or  prove  express  malice. 

Error  to  Benton  Circuit  Court. 

The  facts  sufficiently  appear  in  the  opinion. 

F.  P.  Wrighty  for  plaintiff  in  error,  among  other  points, 
made  the  following :  1.  The  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  complaint  is  that 
Mrs.  Cramer  used  words  by  which  she  meant  that  plaintiff  had 
been  guilty  of  adultery,  and  it  does  not  appear  that  the  plain- 
tiff is  or  ever  was  a  married  woman.  (8  Mo.  160.)  2.  Ad- 
mitting that  the  words  are  actionable  in  themselves,  if  spoken 
falsely  and  maliciously  ^  whether  they  were  intended  to  impute 
either  adultery  or  fornication,  yet  as  plaintiff,  by  inuendo,  has 
declared  that  they  were  intended  to  impute '  adultery ,  she  was 
lound  to  prove  that  they  were  uttered  in  the  sense  thus  ascri- 
bed to  them.  (Smith  v.  Gary,  3  Camp.  460;  1  Chitty's 
Plead.  487  ;  Mix  v.  Wdodward,  12  Conn.  262  ;  Williams  v. 
Scott,  1  Cromp.  &  Mees.  657  ;  20  Mo.  542.)  8.  The  peti- 
tion  is  also  bad  in  failing  to  aver  that  the  words  were  spoken 
and  published  falsely  and  maliciously,  (1  Chitt's  PI.  486; 
B.  C.  1845,  p.  1011.) 

Gardenhire  and  Morrow^  for  defendant  in  error.  1.  The 
^word  <^  whore"  imports  ex  vi  termini  a  fornicatrix  and  an  adul- 
teress. (Johnson's  Die. ;  R.  C.  1845,  p.  1011.)  2.  Words 
spoken  slanderous  in  their  character  are  prima  facie  mali- 
ciously spoken,  unless  proven  to  be  true.  8.  It  was  not  ne- 
cessary to  prove  the  inuendo.  (Starkie  on  Slander,  218,  216, 
217  ;  4  Wend.  824  ;  5  Johns.  225 ;  19  Mo.  618.) 
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Btland,  Judge,  delivered  the  opinion  of  the  court. 

This  is  an  action  for  slander.  The  petition  is  according  to 
the  form  under  the  new  code  of  practice,  and  it  charges  that 
Polly  Garner,  the  wife  of  the  other  defendant,  Luke  Gamer, 
in  the  presence  and  hearing  of  Calvin  Beck  and  divers  other 
persons,  on  the  first  day  of  January,  in  the  year  1854,  at  the 
county  of  Benton,  spoke  and  published  the  following  false  and 
slanderous  words,  of  and  concerning  the  plaintiiSf ;  that  is  to 
say  :  ^^  Go  along  home  (speaking  to  plaintiff's  son  John)  and 
see  your  whorish  mother,  and  tell  your  mother  to  send  you 
down  to  the  south,  to  see  your  father  Tom  (intending  then 
and  thereby  to  charge  the  plaintiff  with  having  been  guilty  of 
the  crime  of  adultery  with  negro  Tom).  Your  mother  (speak- 
ing to  the  plaintiff's  son  John)  is  a  whore,  and  I  can  prove  it. 
Damn  your  black  soul  (speaking  to  plaintiff's  son  John) ;  go 
along  home  to  your  whorish  mother ;  you'll  get  to  the  south 
directly  to  your  father  ;  any  how,  Tom  is  your  father.  Your 
mother  (speaking  to  plaintiff^s  son  John)  is  nothing  but  a 
damned  whore — G-d  damn  her  whorish  soul ;  she  was  nothing 
but  a  whore  any  how  ;"  meaning  then  and  there  and  thereby, 
that  the  plaintiff  was  a  woman  of  lewd  character,  and  that  plain- 
tiff had  been  guilty  of  the  crime  of  adultery  with  said  negro 
Tom :  and  concludes  by  laying  her  damages  at  the  sum  of  ten 
thousand  dollars. 

The  defendants  appear  and  answer;  deny  the  speaking  of 
the  words,  and  deny  all  the  allegations  of  the  plaintiff's  peti- 
tion. Upon  the  trial,  the  jury  found  the  defendants  guilty,  and 
assessed  the  plaintiff's  damages  at  the  sum  of  three  thousand 
dollars. 

The  defendants  file  their  motion  for  a  new  trial,  which  was 
overruled  ;  also  their  motion  in  arrest  of  judgment,  which  was 
likewise  overruled.  They  excepted,  and  bring  the  case  here  by 
writ  of  error. 

In  looking  into  the  bill  of  exceptions,  the  evidence  preserved 
plainly  establishes  the  speaking  of  the  words ;  nor  is  there  any 
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error  on  the  part  of  the  inferior  court  iu  relation  to  the  instruc- 
tions given  and  refused. 

The  principal  matters  relied  on  by  the  plaintiffs  in  error  for  a 
reversal  of  the  judgment,  arise  upon  the  plaintiff's  petition.  It 
is  alleged  that  the  suit  is  brought  by  Ursula  Ann  Hudson,  a 
single  woman,  and  the  petition,  by  its  inuendoes,  charges  the 
defendant,  1st,  with  intending  to  impute,  by  the  speaking  of 
the  words,  the  crime  of  adultery  to  the  plaintiff;  that  it  no- 
where appears  that  the  plaintiff  had  ever  been  married,  or  had 
ever  been  in  a  situation  to  commit  the  crime  of  adultery  ;  that, 
admitting  the  words  are  actionable  in  themselves,  if  spoken 
falsely  and  maliciously,  whether  they  intended  to  impute  either 
adultery  or  fornication,  yet  as  the  plaintiff,  by  inuendoes,  has 
declared  that  Mrs.  Garner  intended,  by  speaking  the  words,  to 
impute  adultery,  the  plaintiff  was  bound  to  prove  they  were  ut- 
tered in  the  sense  thus  ascribed  to  them.  To  support  this  view, 
various  authors  have  been  cited,  which  I  will  notice  in  proper 
time. 

By  our  statute,  it  is  actionable  to  publish,  maliciously  and 
falsely,  in  any  manner  whatsoever,  that  any  person  has  been 
guilty  of  fornication  and  adultery.  In  this  petition,  the  words 
are  actionable  of  themselves  ;  and  there  is  no  necessity  for  any 
colloquium,  or  any  inuendo,  to  explain  the  meaning  of  such 
words. 

In  this  petition,  the  plaintiff  has  not  set  forth  what  the  plead- 
ers call  a  colloquium.  But,  following  the  form  which  our  new 
code  of  practice  says  may  be  used,  she  charges  that  Folly  Gar- 
ner, one  of  the  defendants,  ^^  spoke  and  published  the  follow- 
ing false  and  slanderous  words  concerning  the  plaintiff.'' 
Then,  after  setting  forth  the  words  actionable  in  themselves, 
the  plaintiff,  by  inuendo,  charges  that  the  defendant  meant  to 
impute  the  crime  of  adultery  to  the  plaintiff.  Can  this  inuendo 
be  rejected  and  stricken  out  as  surplusage?  If  it  can,  then 
the  petition  of  the  plaintiff  may  be  considered  sufficient  to 
support  the  judgment,  however  carelessly  and  unprof essionally 
drawn. 
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An  inuendo  is  only  explanatory  of  some  matter  already 
expressed ;  it  may  apply  to  what  is  already  expressed,  bat 
can  not  add  to  or  enlarge  or  change  the  sense  of  the  pre- 
vious words.  (1  Ohitty  Plead.  437.)  An  inaendo,  says 
Ghitty,  (1  YoL  Plead.  438,)  though  it  may,  in  the  particular 
case,  be  unnecessary,  ^^will  sometimes  limit  and  confine  the 
pluntiff  in  his  proof,  to  show  that  the  slander  had  the  meaning 
thereby  imputed  to  it :  thus,  where  the  plaintiff  alleged  that  he 
was  treasurer  and  collector  of  certain  tolls,  and  that  the  defen- 
dant spoke  of  him,  as  such  treasurer  and  collector,  certun 
words,  ^  thereby  meaning  that  the  plaintiff,  as  such  treasu* 
rer  and  collector j  had  been  guilty,'  fcc,  it  was  held  that  the 
plaintiff  was  bound  by  the  inuendo  to  prove  that  he  was  treasu- 
rer and  collector.  If  the  words  imported  either  fraud  or  felo- 
ny, but  by  the  inuendo  they  be  cor^fined  to  the  latter,  the  plain- 
tiff must  prove  they  were  spoken  in  the  latter  sense.  The  in- 
uendo affixing  a  particular  signification  to  the  slander,  should 
therefore  never  be  unnecessarily  adopted,  as  is  too  frequently 
the  case.  It  is  not  unusual  even,  after  setting  out  words  which 
clearly  of  themselves  import  a  charge  of  felony,  to  add,  ^  diere- 
by  then  meaning  that  the  plaintiff  had  feloniously  stolen,'  &c. ; 
this  is  unnecessary,  and,  as  it  is  a  statement  of  a  mere  legal 
conclusion,  is  improper,  though  it  may  be  surplusage.''  On 
the  other  hand,  where  new  matter,  introduced  by  an  inuendo, 
without  any  antecedent  colloquium  or  statement  to  which  it 
can  refer  to  support  it,  is  altogether  unnecessary  to  sustain 
the  action,  then  the  inuendo  may  be  rejected  as  surplusage. 

The  case  of  Smith  v.  Carey,  reported  in  3  Campb.  460,  is  a 
very  meagre  one.  The  action  is  for  slander  of  plaintiff  in  his 
trade.  The  words  were,  that  ^^  he  lived  by  swindling  and  rob- 
bing the  public."  These  were  laid  differently  in  different 
counts  of  the  declaration  ;  but  in  each  count,  there  was  an  in- 
uendo that  the  defendant  thereby  meant  ^^  that  the  plaintiff  had 
been  and  was  guilty  of  felony  and  robbery.''  The  words  were 
proved  as  laid,  but  appearcKl  to  allude  to  a  transaction  from 
which  it  might  be  inferred  that  the  defendant  only  meant  to 
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charge  the  plaintiff  with  a  fraud.  Lord  EUenborough  said : 
*^  The  words  were,  in  themselves,  actionable ;  and  if  there  had 
been  no  sncli  inuendo  as  to  their  meaning,  the  plaintiff  would 
certainly  have  been  entitled  to  a  yerdict ;  but  the  plaintiff  was 
bound  to  show  they  were  spoken  in  the  sense  he  had  ascribed  to 
them ;  and  if  the  jury  should  be  satisfied  they  were  spoken  with 
intent  to  impute  not  felony,  but  merely  fraud,  there  must  be  a 
yerdict  for  the  defendant."  It  is  not  in  our  power  to  see  how 
the  charge  was  made  here :  no  doubt,  though,  the  action  was 
for  words  spoken  against  the  plaintiff  in  connection  with  his 
trade,  and  that  there  was  a  colloquium  charging  the  words  as 
haying  been  spoken  of  the  plaintiff  in  his  character  and  capa- 
city of  tradesman.  The  colloquium  was  necessary  here,  as 
the  action  was  for  slander  of  the  plaintiff  in  his  trade :  then 
charging  the  words  as  haying  been  spoken  of  the  plaintiff  and 
of  his  trade,  and  his  conduct  as  tradesman,  and  by  inuendo 
asserting  the  meaning  of  the  words  thus  spoken  to  impute  felo- 
ny and  robbery  in  the  plaintiff  in  his  trade,  the  inuendo. made 
an  important  part  of  the  charge  ;  it  gaye  the  words  their  par- 
ticular meaning.  But  such  is  not  the  case  at  bar,  as  I  will 
hereafter  show.  The  case  of  Smith  v.  Carey,  therefore,  is  too 
meagre  a  report  to  be  entitled  to  much  weight. 

The  case  of  Williams  v.  Hott,  (1  Gromp.  &  Mees.  675,)  is 
reported  at  large,  and,  with  the  law  laid  down  there,  we  have 
no  hesitation  in  concurring.  This  was  an  action  of  slander  for 
accusing  the  plaintiff  of  felonious  embezzlement.  The  decla- 
ration contains  five  counts  ;  at  the  commencement  of  the  first 
there  is  a  prefatory  averment,  that,  before  and  at  the  time  of 
the  committing  of  the  grievances  thereinafter  mentioned,  he  had 
been  and  was  employed  as  the  servant  of  certain  persons,  to- 
wit,  the  mayor,  aldermen  and  burgesses  of  Warwick,  in  a  cer- 
tain situation,  office  and  employment,  to-wit,  the  situation,  office 
and  employment  of  one  of  the  chamberlains  of  the  commons 
and  commonable  lands  within  the  parish  of  St.  Mary,  in  the 
borough  of  Warwick ;  by  virtue  and  in  exercise  of  which  em- 
ployment, it  was  the  duty  of  the  plaintiff  to  receive  and  take 
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in  his  possession,  from  time  to  time,  divers  sums  of  money  for 
and  on  account  of  the  said  major,  aldermen  and  burgesses. 
This  office  of  chamberlain  was  not  averred  to  be  a  public  office, 
nor  was  it  so  described  that  the  court  could  ascertain  whether 
it  was  a  public  office  or  not.  The  declaration  then  avers  that 
the  defendant,  continuing  to  injure  the  plaintiff,  and  to  cause 
it  to  be  suspected  and  believed  that  he  had  been  guilty  of  fraud- 
ulent and  felonious  embezzlement^  and  to  subject  him  to  the 
pains  and  penalties  provided  by  the  laws  against  persons  guilty 
thereof,  in  a  certain  discourse  which  defendant  then  and  there 
had  of  and  concerning  the  plaintiff,  as  such  servant  of  said 
mayor ^  aldermen  and  burgesses^  and  of  and  concerning  the 
conduct  of  the  said  plaintiff,  in  his  said  employment,  spoke  and 
published  of  and  concerning  the  plaintiff,  and  of  and  concern- 
ing the  plaintiff's  conduct,  as  such  servant  as  aforesaid,  in  his 
said  situation,  office  and  employment,  the  words  set  out  in  the 
declaration.  At  the  end  of  the  count,  there  is  an  inuendo  sta- 
ting that  the  defendant  meant  that  the  plaintiff  had  fraudulently 
and  feloniously,  and  against  the  form  of  the  statute  in  that  be- 
half, embezzled  money  received  by  him  by  virtue  of  his  said 
employment. 

The  three  first  counts  ascribed  to  the  plaintiff  the  character 
of  servant ;  they  state  the  alleged  slanderous  words  to  have 
been  spoken  of  the  plaintiff  as  such  servant,  and  they  aver  the 
meaning  of  such  words  to  be,  that  the  plaintiff  had  committed 
embezzlement  against  the  form  of  the  statute.  Under  the  man- 
ner in  which  the  plaintiff  had  charged  the  slanderous  words  to 
have  been  spoken,  it  was  necessary  that  he  should  come  within 
the  statute  relating  to  embezzlement.  (7  and  8  Geo.  IV, 
chap.  29,  sec.  47.)  The  court  held  that  the  plaintiff  did  not 
come  within  the  fair  meaning  of  that  statute ;  that  he  was  not 
tthe  servant  of  another,  but  fills  an  office  of  his  own  ;  that  he 
did  not  receive  money  in  the  course  of  his  employment  as  the 
mere  agent  of  another,  but  was  entitled,  by  virtue  of  his  office, 
to  keep  the  money  in  his  hands  until  the  end  of  the  year  for 
which  he  was  appointed. 
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The  fourth  count  is  differently  framed  ;  it  is  not  stated  in  that 
count  that  the  plaintiff  was  the  servant  of  any  one,  but  that  the 
words  were  spoken  ^^  of  and  concerning^ the  plaintiff,  and  of  and 
concerning  the  conduct  of  the  plaintiff,  in  a  certain  employ- 
ment, to- wit,  the  employment,  situation  and  office  of  one  of 
the  chamberlains  of  the  commons  and  commonable  lands  within 
the  parish  of  St.  Mary,  in  the  borough  of  Warwick,"  and  there 
is  an  inuendo  similar  to  those  contained  in  the  preceding  counts. 
It  has  been  contended  that  this  inuendo  may  be  rejected,  and 
that  the  plaintiff  will  then  be  entitled  to  a  verdict ;  but  the  court 
does  not  state  what  the  nature  of  the  situation  of  chamberlain 
is ;  and,  without  knowing  this,  how  can,  the  inuendo  be  reject- 
ed ?  You  may  reject  on  demurrer,  or  on  motion  in  arrest  of 
judgment,  which  is  not  warranted  by  the  preceding  allegations 
in  the  declaration ;  and  all  the  cases  cited  by  the  plaintiff's 
counsel  are  cases  of  this  description.  But  the  question  here 
is,  whether  you  may  reject  at  the  trial  an  inuendo  which  is  good 
upon  the  face  of  the  declaration.  By  such  an  inuendo,  the 
plaintiff  makes  it  a  part  of  his  case  that  the  alleged  slander 
bears  the  peculiar  character  which  he  assigns  to  it.  In  this 
case,  the  question  was,  whether  the  plaintiff  was  such  a  clerk  or 
servant,  or  person  employed  in  that  capacity,  as  is  embraced 
by  the  statutes  concerning  embezzlement.  The  Barons  Bayley 
and  Yaughan,  who  tried  the  case,  thought  that  he  was  not ;  and 
as  the  slander,  by  the  colloquium  and  the  inuendoes,  was  against 
him  in  that  capacity,  he  having  failed  to  show  himself  by  evi- 
dence in  that  capacity,  he  could  not  recover.  The  inuendoes 
were  sensible,  and  had  a  direct  tendency  to  explain  the  charges 
as  set  forth,  and  as  mentioned  in  the  colloquium.  But  such  is 
not  the  case  at  bar. 

In  Harvey  v.  French,  (1  Cromp.  &  Mees.  11,)  a  count  for 
a  libel  stated  that  defendant  published  a  false  libel  of  and  con- 
cerning the  plaintiff,  containing  amongst  other  things  the  false, 
&c.  matter,  of  and  concerning  the  plaintiff;  .that  is  to  say, 
^^Threatening  letters. — The  Middlesex  grand  jury  have  re- 
tamed  a  true  bill  against  a  gentleman  o|  some  property,  named 
28— VOL.  zxn. 
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French,  (meaning  the  said  plaintiff,)''  with  this  innendo :  <^  That 
the  said  plaintiff  will  yerify  that  the  said  defendant  thereby,  then 
and  there  meant  to  insinuate  and  have  it  understood,  that  the  said 
plaintiff  had  been  suspected  to  have  been,  and  had  been  guilty 
of  the  offence  of  sending  a  letter,  without  any  name  or  signature 
thereto  subscribed,  directed  to  one  Trotter,  threatening  to  kill 
and  murder  the  said  Trotter,  a  subject  of  the  realm,  with  a  view 
and  intent  to  extort."  This  inuendo  was  held  bad ;  and  it  was 
also  held  that  the  matter  was  libelous  without  the  inuendo,  and 
that  the  inuendo  might  be  rejected  as  surplusage.  Lord  Ten- 
derden,  chief  justice,  said :  ''We  are  of  opinion,  that  the  in- 
uendoes  in  the  5th  and  6th  counts  of  this  declaration  are  not 
warranted  by  the  preceding  words  in  those  counts ;  and  all  that 
goes  before  is,  that  a  threatening  letter  had  been  sent  by  plain- 
tiff ;  but  it  by  no  meaos  follows  that  a  threatening  letter  has 
been  directed  to  any  person  of  the  name  of  Trotter,  or  that  it 
contained  any  threat  to  kill  or  murder  the  person  to  whom  it 
was  addressed,  as  averred  in  that  inuendo.  Unless,  therefore, 
these  counts  can  be  sustained  without  the  inuendo,  the  judg- 
ment ought  to  be  reversed.  We  are  however  of  opinion,  that 
these  counts,  after  rejecting  that  averment,  may  be  sustained 
without  it.  Then,  the  count  will  stand  thus  :  *'  Threatening 
letters. — ^The  Middlesex  grand  jury  have  returned  a  true  bill 
against  a  gentleman  of  some  proper^,  named  French,  (mean- 
ing the  said  plaintiff.)" 

In  Roberts  v.  Camden,  (9  East.  95,)  Lord  Ellenborough, 
(who  afterwards  tried  Smidi  and  Carey,  already  cited  from  3 
Campbell,)  held,  that  where  such  new  matter  was  not  necessary 
to  support  the  action,  an  inuendo,  without  any  colloquium,  may 
well  be  rejected  as  surplusage,  and  can  have  no  effect  in  en- 
larging the  sense  of  the  words  used. 

In  Beirer  v.  Bushfield,  (1  Watts,  28,)  the  words  laid  in  the 
declaration  to  have  been  spoken  were :  ''  He  was  guilty  wit^  a 
woman,  for  he  went  into  bed  with  Mrs.  Eislar,  and  stroked  h^, 
and  he  could  prove  it ;  thereby  meaning  that  the  said  plain- 
tiff had  committed  the  crime  of  adultery  with  the  wife  of  said 
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John  Eislar."  Oibson,  chief  jnstioey  in  delivering  the  opinion 
of  the  court,  said :  ^^  The  objection  is,  that  the  innendo  has 
earned  the  meaning  of  the  words  beyond  their  natural  import, 
bj  converting  them  into  a  charge  of  adultery  by  a  man  who  is 
not  alleged  to  have  been  married.  The  office  of  an  inuendo  is, 
undoubtedly,  to  fix  the  meaning  of  the  speaker,  by  a  reference 
to  something  gone  before,  where  the  abstract  sense  of  the 
words  would  otherwise  fall  short  of  an  imputation  of  legal  crim- 
inality ;  and  it  is  a  rule  that  where  it  enlarges  the  meaning, 
without  saoh  a  reference  to  an  imputation  which  subjects  the 
accused  to  an  indictment  or  civil  disability,  it  is  fatal  to  the 
count  even  after  verdict.  If  simple  fornication  then  were  not 
an  indictable  as  well  as  scandalous  crime,  I  would  say  this  de- 
claration contains  no  cause  of  action.  But  if  the  charge  of 
that  crime  or  adultery  will  indifferently  support  an  action  for 
words,  why  should  the  plaintiff  be  bound  to  discriminate  very 
moely  between  the  charge  of  the  one  or  the  charge  of  the  other? 
Bat  as  no  explanatory  matter  is  laid  as  inducement,  with  whidi 
the  inuendo  can  be  coupled,  why  may  it  not  be  rejected  as  sur- 
plusage— the  words  being  actionable  without  it?  I  admit  it 
may  not  be  done  where  the  inuendo  serves  to  make  words  ac- 
tionable, which  would  otherwise  not  be  so ;  for  that  would  ex- 
tract the  sting  from  the  charge  as  laid,  and  deprive  the  decla- 
ration of  its  substance.  May  it  not  be  done,  however,  when 
explanation  is  superfluous,  the  words  imputing  a  technical  of- 
fence, by  force  of  their  intrinsic  meaning  ?  I  know  of  no  case 
which  forbids  it.  The  question,  then,  is,  whether  these  words 
are  actionable  when  stripped  of  the  meaning  assigned  to  them 
by  the  inuendo  ?  By  the  modern  decisions,  the  sense  in  which 
words  are  received  by  the  world,  is  that  which  courts  of  justice 
are  to  ascribe  to  them  :  that  question,  then,  can  not  admit  of  a 
doubt,  for  the  words  in  this  declaration  convey  to  the  popular 
apprehension  a  charge  of  fornication  in  terms  less  coarse, 
though  not  less  explicit,  than  the  most  pointed  that  could  be 
selected.'* 
Whatever  may  formerly  have  been  the  rule,  the  law  is  now 
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settkd  th*t,  in  actions  of  slander,  the  words  are  to  be  under- 
stood in  thar  popular  sense.  It  is  too  late  to  call  on  a  court 
to  tax  its  ingenuity  to  find  out  some  sense  in  which  the  words 
might  hare  been  spoken  innocently.  That  absurdity  is  explo- 
ded. In  Andres  and  wife  y.  Koppenheafer,  (3  Swgt.  &  Eaw. 
257)  and  in  Walter  v.  Singleton,  (7  Sergt.  k  Eaw.  449,)  it  was 
held  actionable  to  say  of  the  plaintiff,  **  he  (meaning  the  plain- 
tiff) has  committed  fornication,"  notwithstanding  the  declara- 
tion avers  that  the  plaintiff  was,  at  die  time  of  the  uttering  the 
words,  a  married  man.  In  Thomas  v.  Orosswell,  (7  Johns. 
2710  Spencer,  J.,  said :  *'  An  inuendo,  as  has  often  been  de- 
cided, can  not  add  or  enlarge,  extend  or  change  the  sense  of 
the  prerious  words  ;  and  the  matter  to  which  it  alludes  must 
always  appear  from  the  antecedent  parts  of  the  declaration; 
but  when  the  new  matter  stated  in  an  inuendo  is  not  necessary 
to  support  the  action,  it  may  be  rejected  as  surplusage.'^ 

The  cases  from  Pennsylvania  are  very  similar  to  this ;  there, 
the  court  held  that  the  inuendo  might  be  stricken  out.  In  look- 
ing over  the  various  decisions  referred  to  by  the  counsel,  and 
many  others  whidi  an  examination  somewhat  extended  brought 
before  me,  I  conclude  that  an  inuendo,  where  there  has  been  no 
colloquium  or  inducement  laid  by  which  the  inuendo  can  become 
needful  as  an  explanation,  and  when  the  words  charged  are 
actionable  by  themselves,  may  be  rejected.  The  case  from 
Watt's  Reps,  of  Beirer  v.  Bushfield,  is  directly  in  point ;  th«re, 
the  inuendo  made  the  act  to  be  adultery,  and  yet  the  plaintiff 
was  not  shown  to  be  a  married  man.  The  words  charged  did 
not  need  an  inuendo ;  there  was  no  inducement— nothing  which 
was  necessary  to  be  explained  by  the  inuendo.  It  was  rejected ; 
Ghief  Justice  Gibson  stating  **he  knew  no  case  which  would 
forbid  its  rejection. ''  In  Walton  v.  Singleton,  a  married 
man  was  charged  with  committing  an  act  of  fornication  ;  it 
was  held  actionable. 

Here,  the  words  charged  were  understood  to  mean  an  unlaw- 
ful sexual  intercourse,  and  the  hearers  must  not  be  considered 
very  nice  in  discriminating  ;  they  knew  wh«i  a  married  woman 
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called  ^<  a  whore/'  wbat  she  waa  charged  with ;  when  a 
single  woman  was  called  ^^  a  whore,"  what  she  was  charged 
with :  they  also  knew  that  it  was  the  same  act  in  each — the 
same  criminal  matter,  though  in  one  case  it  is  called  ^^  adulte- 
ry," and  the  other,  ^^  fornication."  I  conclude,  therefore,  that 
the  inuendo,  in  this  case,  may  be,  and  must  be,  stricken  out* 

There  is  no  force  in  the  objection  made  against  the  plaintifiEs' 
withdrawing  the  testimony  of  Golvin  Beck,  and  then  intro- 
ducing witnesses  who  knew  more  about  the  transaction. 

When  slanderous  words  are  spoken  of  another  falsely,  the 
law  will  affix  malice  to  them.  There  is  no  necessity  of  proving 
ez]Mres8  malice. 

The  instructions  given  by  the  court  to  the  jury  were  proper 
enough ;  they  explained  the  law  of  the  case,  and  the  court 
properly  overruled  those  asked  for  by  the  defendants. 

In  looking  over  the  whole  case,  we  find  no  «rror  for  which 
this  court  should  reverse.  The  judgment  below  is  affirmed ; 
Judge  Leonard  concurring. 


Whitb,  Respondent,  v.  Walebb  and  othbbs.  Appellants. 

1.  Under  the  practice  act  of  1849,  where  a  statement  of  facts  is  agreed  upon 
by  the  parties,  no  finding  of  facts  is  necessary. 

2.  Where  a  party  prosecuted  as  a  vagrant  under  the  statute,  (R.  C.  1846,)  it 
discharged,  judgment  for  costs  may  be  given  against  the  informer. 

Appeal  from  Greene  Circuit  Court. 

Action  in  the  nature  of  trover  for  the  conversion  of  a  mare. 
The  defendants  justified  under  an  execution  issued  bj  a  justice 
of  the  peace  against  the  plaintiff,  for  the  costs  of  a  prosecution 
commenced  upon  his  information  against  certain  parties  as  va- 
grants, who  were  acquitted  of  the  charge.  The  cause  was  sub- 
mitted on  an  agreed  statement  of  facts,  which  is  set  out  in  the 
opinion  of  the  court.    Upon  this  statement,  a  judgment  for  the 
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Talne  of  the  mare,  whidi  was  found  to  be  fif^  dollars,  was 
rendered  against  two  of  tiie  defendants,  yis. :  Walker,  the  jus- 
tice of  the  peace  who  rendered  the  judgment  and  issued  the 
execution  under  which  the  mare  was  sold,  and  Ayres,  the  pur- 
diaser,  from  which  those  parties  appeal. 

Oardenhire  and  Hendrickj  for  appellants*  !•  The  facts 
not  haring  been  first  stated  in  tiie  decision  of  the  court,  the 
judgment  must  be  reyersed.  (New  Code,  art.  15,  §  2 ;  16 
Mo.  129 ;  17  Mo.  650 ;  18  Mo.  109,  483 ;  19  Mo.  825;  20 
Mo.  99,  132,  138,  262.)  2.  White  was  the  prosecutor  by 
reason  of  being  the  informer,  and  was  liable  for  the  costs. 
(Act  concerning  costs,  B.  0. 1845,  p.  248,  §  4 ;  act  concern- 
ing vagrants,  p.  1070,  §  3.) 

jP.  p.  Wright j  for  respondent.  1.  As  the  facts  were  agreed 
upon,  no  finding  was  necessary.  2.  The  4th  section  of  the  act 
concerning  costs  in  criminal  proceedings  does  not  apply  to  in- 
formers against  yagrants,  and  they  are  not  liable  for  costs* 

Btlakd,  Judge,  deliyered  the  opinion  of  the  court. 

The  following  agreed  case  was  submitted  by  the  parties  to  the 
court  below  for  its  decision,  yis :  <^  Walker  being  a  justice  of 
the  peace,  upon  the  information  and  at  the  request  of  plain- 
tiff issued  his  warrant  against  certain  persons,  under  the  va- 
grant act,  as  ysgrants,  and  on  a  trial  thereof,  the  aboye 
named  plaintiff  appeared  and  conducted,  by  leave  of  the  court, 
the  same  against  said  supposed  vagrants  ;  and  the  vagrancy 
failing  to  be  established,  they  were  acquitted  and  discharged, 
and  the  said  Walker,  as  such  justice,  rendered  judgment 
against  the  above  named  plaintiff  for  the  costs  of  said  proceed- 
ing. Afterwards,  said  Walker,  as  such  justice,  at  the  instance 
of  one  of  said  supposed  vagrants,  issued  an  execution  on  said 
judgment  for  costs,  and  it  was  placed  in  the  hands  of  Solomon 
Willis,  who  was  the  constable  authorized  to  execute  it ;  and 
said  Willis,  as  such  constable,  levied  said  execution  on,  and  by 
virtue  thereof  sold,  plaintiff's  mare  mentioned  in  the  petitioBf 
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tbe  sale  being  forbid  by  plaintiff ;  and  said  Ayree  was  the  pur* 

chaser  at  the  price  of ;  that  said  Willis  appropriated 

the  proceeds  of  said  sale,  part  to  the  payment  of  said  judg- 
ment for  costs,  and  tendered  to  said  plaintiff  the  residue.  Ayres 
removed  said  mare  and  appropriated  her  to  his  use ;  that  said 
plaintiff  forbid  said  sale  of  said  mare  at  the  time  of  said  sale 
publicly ;  that  said  plaintiff  afterwards  demanded  said  mare  of 
said  Ayres,  and  that  the  damage,  if  any,  is  to  be  established 
by  the  court  on  further  inquiry  by  testimony. 

"  Wm.  0.  Pricb,  Att'y  for  White,  pPff. 

"  L.  Hbndrick,  Att'y  for  deft." 
1.  Upon  this,  the  first  question  of  importance  is,  does  the 
agreed  statement  of  facts  do  away  with  the  necessity  of  the  find- 
ing of  the  facts  by  the  court  7  Every  fact  is  agreed  to,  except 
the  value  of  the  mare  sold ;  this  was  found  by  the  court  to  be 
fifty  dollars.  When  the  facts  are  agreed  to  by  the  parties  and 
submitted  in  writing  to  the  court  for  its  judgment,  as  to  the  law, 
there  is  no  necessity  for  the  court  again  to  find  the  facts. 
They  appear  by  the  agreement.  The  only  fact  not  agreed  to 
here,  was  found  by  the  court.  So  the  record  presents  the  facts 
•greed  to  and  found.  There  is  no  weight,  then,  in  the  objec- 
tion on  this  ground :  the  cases  referred  to  by  the  plaintiff's 
counsel,  of  Brant  v.  Robertson,  16  Mo.  129 ;  Bates  v.  Bower, 
17  Mo.  550 ;  Harper's  adm'r  v.  Phoenix  Ins.  Co.,  18  Mo.  109 ; 
Barberick  v.  Reid,  18  Mo.  478 ;  Freeland  v.  Eldridge,  19  Mo. 
325 ;  State,  to  the  use  of  Reybum,  v.  Ruggles,  20  Mo.  99 ; 
Davis  V.  Rozier,  ib.  182 ;  Jamison's  adm'r  v.  Hughes,  ib.  133, 
and  Whyte  v.  Burnett's  adm'r,  ib.  262,  are  not  similar  to  the 
one  now  before  the  court,  and  afford  no  strength  to  the  objection 
on  this  point. 

^  2.  The  next  question  is,  had  the  justice  of  the  peace  authority 
*  to  give  judgment  against  the  informer  for  the  costs  of  the  pros- 
ecution ?  By  the  3d  section  of  the  statute  concerning  ^ ^Va- 
grants," (R.  0.  1845,  p.  1070,)  any  justice  of  the  peace  of 
the  county  shall,  npon  information,  or  of  his  own  knowledge, 
issue  his  warrant  to  the  sheriff  or  constable  to  bring  such  per* 
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son  (that  is,  the  supposed  vagrant)  before  hhn.  The  4th  sec- 
tion prescribes  the  proceedings  by  which  it  is  to  be  ascertained 
whether  the  person  is  a  vagrant  or  not ;  and  also  the  punish** 
ment  for  the  offence.  This  punishment  is  a  serious  forfeiture ; 
for  it  consists  in  depriving  the  vagrant  of  his  right  to  manage 
and  conduct  himself  as  a  freeman  ;  and  he  is  to  be  hired  out  for 
six  months  to  the  highest  bidder,  for  cash  in  hand :  he  is  vir- 
tually reduced  to  servitude  for  that  time — a  forfeiture  not  to 
be  weighed,  in  the  estimation  of  freemen,  by  dollars  and  cents. 
The  statute  concerning  costs,  (R.  0.  1845,  art.  2,  p.  5248-9, 
sees.  46  and  47,)  must  settle,  for  the  most  part,  this  question. 
The  4th  section  is  as  follows :  ^^  In  all  prosecutions  for  any 
fine,  penalty  or  forfeiture  instituted  otherwise  than  by  indict- 
ment, unless  the  same  is  commenced  by  the  attorney  general 
or  circuit  attorney,  or  some  other  officer  whose  duty  it  is  to  in- 
stitute the  same,  the  informer  or  person  commencing  the  pros- 
ecution, although  be  may  not  be  entitled  to  any  part  of  the 
said  fine,  penalty,  or  forfeiture,  shall  be  adjudged  to  pay  all 
costs,  if  the  defendant  is  acquitted."  The  6th  section  :  *^In 
all  cases  except  those  in  which  death  or  imprisonment  in  the 
penitentiary  is  the  sole  punishment,  when  any  person  shall  be 
committed  or  recognized  to  answer  a  criminal  offence,  and  no 
indictment  shall  be  found  against  such  person,  the  prosecutor 
shall  be  liable  for  costs,  unless  the  grand  jury  taking  the  mat- 
ter in  consideration  shall  determine  that  the  county  and  not  the 
prosecutor  shall  pay  the  same,''  ftc.  Sec.  7.  ^^  If  a  person 
charged  with  an  offence  not  punishable  with  death  or  imprison- 
ment in  the  penitentiary  alone,  shall  be  discharged  by  the  offi- 
cer taking  his  examination,  the  costs  shall  be  paid  by  the  pros- 
ecutor or  person  on  whose  oath  or  information  the  same  shall 
have  been  instituted,  unless  the  officer  shall  certify  that  there 
was  probable  cause  for  the  prosecution,  in  which  event  they 
shall  be  paid  by  the  county  in  which  the  offence  was  committed. 
When  the  prosecutor  is  condemned  to  pay  the  costs,  the  officer 
taking  the  examination  shall  issue  execution  for  them  forthwith, 
if  demanded/'  ke. 
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In  our  opinion,  the  last  question  is  one  of  easy  solution. 
The  statute  law  of  the  state  has  expressly  provided  for  such 
cases.  Here,  the  prosecutor  conducted  the  prosecution  before 
the  jury.  It  was  originated  by  his  information — the  accused 
persons  were  discharged,  having  been  acquitted  by  the  jury, 
and  the  justice  of  the  peace  rendered  judgment  for  the  costs 
against  the  prosecutor,  and  issued  execution  for  the  collection 
of  the  same.  On  this  execution  the  plaintiff's  property  was 
sold  (he  being  the  prosecutor),  and  the  defendant,  Ayres,  pur- 
chased it.  We  hesitate  not  the  least  in  saying  that  the  jus-  ' 
tice  of  the  peace,  A.  H.  Walker,  had  jurisdiction  and  authority 
under  the  law  of  this  state,  upon  the  facts  agreed  to  in  this 
record,  to  issue  the  execution  for  the  costs  in  the  proceedings 
against  the  supposed  vagrants,  against  the  prosecutor  in  those 
proceedings. 

The  judgment  of  the  Circuit  Court  against  the  defendants 
was  consequently  erroneous,  and  must  be  reversed;  Judge 
Leonard  concurring ;  Judge  Scott  absent — sick. 


Skinnsb  and  othbbs.  Appellants,  v.  Platte  County,  Re- 
spondent. 

1.  An  allowance  against  a  county  in  favor  of  an  individual,  will  not  bear  in- 
terest until  the  warrant  has  been  presented  to  the  county  treasurer  for  pay- 
ment, and  the  treasurer's  endorsement  is  obtained  that  payment  was  not 
made  for  want  of  funds  in  the  treasury,  as  required  by  statute. 

Appeal  from  Platte  Circuit  Court. 

The  case  sufficiently  appears  in  the  opinion  of  the  court. 

Voriesy  for  appellant,  insisted  that  the  allowance  was  a 
judgment,  or  at  least  such  a  settlement  of  accounts  that  it  bore 
interest  from  its  date.     (R.  C.  1845,  tit.  Interest.) 

Oardenhirej  for  the  county.  1.  Judgments  at  common  law 
do  not  bear  interest*    (4  McCord,  212. )    2.  The  allowance 
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is  not  a  judgment  within  section  8d  of  the  act  regulating  inter- 
est ;  nor  is  it  a  ^^  settlement  of  accounts"  witUn  the  1st  section 
of  said  act.  County  warrants  bear  no  interest  until  diey  haye 
been  presented  at  the  treasury  and  payment  has  been  refused. 
(Robins  t.  Lincoln  county,  8  Mo*  42. ) 

Byland,  Judge,  deliyered  the  opinion  of  the  court. 

The  question  here  is,  will  an  allowance  against  a  county  in 
f ayor  of  an  individual  bear  interest  before  the  warrant  against 
the  county  has  been  presented  to  the  county  treasurer  for  pay- 
ment, and  the  treasurer's  endorsement  thereon,  showing  that 
payment  was  not  made  because  there  were  no  funds  in  the 
treasury  to  pay  the  demand  ?  We  think  not.  In  order  to  draw 
interest,  the  warrant  for  the  allowance  must  be  maple  out  and 
presented  for  payment  to  the  treasurer ;  if  he  has  funds  to  pay 
with,  he  pays  the  warrant  without  interest ;  if  he  has  no  funds 
to  pay  with,  ^>  he  shall  so  certify  on  the  back  of  the  warrant, 
date  and  subscribe  the  same."  (B.  C.  1845,  p.  811,  sec.  6.) 
From  this  date  the  warrant  will  bear  interest.  Here,  the  plain- 
tiffs claimed  their  demand  against  the  county  of  Platte  in  1851 ; 
the  county  court  allowed  them  four  hundred  dollars  ;  they  were 
dissatisfied  with  the  court  for  allowing  no  more,  and  refused  to 
accept  a  warrant  for  the  sum  thus  allowed  them.  In  March, 
1855,  they  moved  the  county  court  to  grant  them  a  warrant  for 
the  said  allowance  of  (^400,  together  with  interest  thereon  from 
the  date  of  said  allowance.  This  the  court  refused  to  do,  so 
far  only  as  respected  the  interest.  The  plaintiffs  appealed  to 
the  Circuit  Court ;  that  court  sustained  the  county  court,  deci- 
ding that  the  plaintiffs  were  not  entitled  to  interest.  The  plain- 
tiffs moved  for  a  new  trial,  and  being  overruled,  they  excepted, 
and  bring  the  case  here. 

The  plaintiffs  are  not  entitled  to  interest  on  the  allowance  in 
their  favor.  They  refused  to  take  the  warrant ;  indeed,  it  may 
be  said  they  refused  to  take  the  money.  What  right  have  they 
then  to  demand  interest  from  the  county  ?    Can  they,  by  their 


Digitized  by 


Google 


JAlfUABT  TBBM,  1856.  489 

Guenther  y.  Birkicht'g  Adm'r. 

obstinacy,  compel  the  county  to  remain  their  debtor,  and  this, 
too,  at  the  expense  of  paying  interest  7  Sorely  not.  These 
ooonty  warrants  do  not  bear  interest  until  a  demand  is  made 
for  payment,  and  the  treasurer's  endorsement  on  the  back  of 
the  non-payment  because  there  are  no  funds. 

By  the  act  of  1849,  the  county  warrants  are  made  redeema- 
ble according  to  their  respective  dates.  The  treasurers  are  to 
pay  the  oldest  outstanding  warrants  first,  and  no  interest  is  to 
be  allowed  on  any  warrant  after  the  money  has  been  received 
into  the  county  treasury  suflScient  for  its  redemption ;  but  the 
treasurer  shall  set  apart  and  keep  the  money  sufficient  for  such 
warrant  until  it  is  called  for  by  the  holder  of  such  warrant. 
(Acts  of  1849,  p.  87.)  The  plaintiffis  have  not  the  least  pre- 
tence to  demand  interest  on  their  claim.  The  judgment  of  the 
Circuit  Court  is  affirmed ;  Judge  Leonard  concurring. 


GuBNTHEB,  Defendant  in  Error,  v.  Bieeioht's  AniONiSTaA- 
TOB,  Plaintiff  in  Error. 

1.  Where  a  step-son  continues  to  reside  in  the  fi^ily  of  his  step-father  after 
coming  of  age,  as  before,  the  law  wiU  not  imply  a  contract  to  pay  him  for 
services  rendered. 

Error  to  Cole  (Xrcuzi  Court. 

The  case  is  stated  in  the  opinion  of  the  court. 

M.  M.  Paraofis  and  H.  Clay  Ewing,  for  plaintiff  in  error, 
that  no  contract  was  implied,  cited  Williams  y.  Hutchinson,  5 
Barb.,  S.  C,  Rep.  122 ;  3  Comstock,  812 ;  Andrus  v.  Foster, 
17  Vermont,  556 ;  5  Watts  ft  Seg.  618 ;  1  Parsons  on  Con- 
tracts, 257. 

OardenhirBy  for  defendant  in  error,  cited  Freto  y.  Brown, 
4  Mass.  675 ;  14  Pick.  512 ;  4  Wend.  403 ;  Story  on  Con- 
tracts,  §  11 ;  12  Wheaton,  341. 
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Btland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  originally  a  claim  against  the  estate  of  Henry  Birk- 
ichty  for  seven  hundred  and  twenty-five  dollars,  in  favor  of 
Frederick  Guenther,  presented  to  the  Cole  county  court  for  al- 
lowance. The  account  consisted  of  two  items — one  for  a  de- 
mand evidenced  hy  note  executed  hy  Birkicht  to  Guenther,  for 
the  sum  of  $126;  the  other  for  four  years'  work  and  labor 
done  for  the  deceased  in  his  life- time  by  Guenther,  at  $150 
per  year,  making  $600. 

The  county  court  allowed  the  sum  of  $725,  the  full  amount 
of  the  account  against  the  estate,  and  the  administrator,  Ewing, 
^pealed  to  the  Circuit  Court  of  Cole  county. 

Upon  the  trial  of  the  cause  in  the  Circuit  Court  at  the  August 
term,  1855,  the  jury  found  the  issues  for  the  plaintiff,  and  as- 
sessed his  damages  at  the  sum  of  $725.  The  administrator 
moved  for  a  new  trial,  which  being  overruled,  he  excepted,  and 
afterwards  sued  out  his  writ  of  error,  and  the  case  is  now  be- 
fore this  court  on  said  writ  of  error. 

From  the  bill  of  exceptions,  it  appears  that  Birkicht  married 
the  mother  of  the  plaintiff,  Guenther,  who  was  a  son  by  her 
former  husband;  that  Birkicht  moved  from  Germany  to  this 
state  in  1841,  and  that  his  wife  and  his  step-children  moved 
out  in  1842  ;  that  the  plaintiff  was  sixteen  or  seventeen  years 
old  when  he  moved  to  l^is  state  with  his  mother  in  1842  ;  that 
he  always  lived  with  his  step-  father  and  his  mother  after  her 
marriage  with  Bu*kicht,  like  one  of  the  family ;  that  he  con- 
tinued to  live  with  them  as  one  of  the  family  until  he  went  to 
California,  in  1851 ;  that  he  married  and  took  his  wife  into  the 
family  and  they  lived  as  members  of  the  family ;  that  his  wife 
had  two  children  while  living  in  the  old  man  Birkicht's  family  ; 
that  Guenther  worked  as  one  of  the  family ;  that  wages  from 
1847  were  $150  per  annum  for  men ;  and  tiiat  Gruenther's 
work  was  worth  $160  per  year.  There  was  no  proof  of  any 
promise  to  pay  Guenther  for  his  work— no  agreement  or  under- 
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Btanding  between  the  old  man  and  hie  step- eon  in  relation  to 
this  matter. 

On  tiie  trial,  the  Oircnit  Court  instructed  the  jury  <<  that  if 
they  beliered  from  the  eyidence  that  the  plaintiff  was  the  step- 
son of  Birkieht,  deoeased,  and  performed  work  and  labor  for 
him  after  he  was  twenty- one  years  of  age,  the  jury  will  allow 
plaintiff,  in  addition  to  the  amount  of  the  note,  what  such  work 
and  labor  were  reasonably  worth,  unless  they  find  the  demand 
is  barred  by  the  statute.''  ^'  2.  If  the  work  and  labor  con* 
tinned  up  to  1851,  the  amount  is  not  barred  by  the  statute  of 
limitations,  for  such  an  account  is  not  barred  until  five  years 
after  the  last  work  and  labor  is  performed.'' 

The  defendant  objected  to  the  first  instruction,  and  asked  the 
court  to  instruct  the  jury  as  follows :  "  That,  if  the  jury  believe 
from  the  eyidence  that  the  deceased,  Henry  Birkicht,  was  tiie 
step- father  of  the  plaintiff,  and  that  the  deceased  took  plaintiff 
in  his  house  while  he  was  a  minor,  and  the  plaintiff  continued 
to  live  at  the  house  of  the  deceased  as  one  of  his  family,  the 
presumption  of  any  obligation  or  promise  on  the  part  of  de- 
oeased  to  pay  plaintiff  any  thing  for  his  services  during  the 
time  he  so  lived  with  the  deceased  is  rebutted,  and  it  devolves 
on  the  plaintiff  to  prove  to  the  satisfaction  of  the  jury  that  the 
deceased  promised  to  pay  plaintiff  for  his  services."  The  court 
refused  to  give  this  instruction,  and  the  defendant  excepted. 

The  main  question  here  is,  upon  which  party  is  the  burthen  of 
proof  to  show  the  understanding  of  the  parties  that  plaintiff 
should  be  paid  for  his  services  after  coming  of  age  ?  Under  the 
instructions  given  for  plaintiff,  the  jury  found  for  him.  These 
instructions  were  to  the  effect  that,  upon  the  proof  in  the  case, 
the  plaintiff  had  made  a  prima  facze-cnse  for  recovery. 

There  is  no  controversy  as  to  the  plaintiff's  right  to  recover 
on  the  note.  The  controversy  alone  rests  on  the  item  for  four 
years'  work  and  labor.  This  is  for  work  and  labor  after  the 
plaintiff  becomes  of  age. 

From  the  facts, — the  plaintiff  living  in  the  family  of  the  de- 
ceased as  one  of  his  children,  and  being  provided  for  with  his 
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wife  ^B  such, — ^the  preaomption  that  he  was  to  be  paid  for  his 
services,  implied  by  law  under  other  circnmstances,  is  repelled, 
and  it  deTolres  npon  the  plaintiff  to  show  affirmatiyelj,  that 
such  was  the  understanding  of  the  parties.  The  first  instruc- 
tion, therefore,  giren  for  the  plaintiff  did  not  properly  declare 
the  law  in  this  case.  The  relation  of  step-father  and  step- 
children being  one  of  very  common  occurrence  in  life,  it  is 
thought  proper  to  notice  some  of  the  general  rules  and  proyi- 
nons  of  law  upon  this  interesting  subject.  In  the  case  of 
Williams  y.  Hutchinson,  (5  Barb.,  8.  C,  Rep.  122,)  the  Su- 
preme Court  of  New  York  held  that  a  person  is  not  bound  to 
maintain  the  child  of  his  wife  by  a  former  husband  ;  nor  is  he 
entitled,  by  law,  to  claim  the  seryices  of  such  child,  unless  the 
latter  chooses  to  render  them.  But  if  an  individual  does,  m 
fact,  maintain  and  support  his  step- child,  in  his  family,  and 
treats  him  as  a  member  of  it,  the  law,  under  such  circumstan- 
ces, will  not  imply  a  promise  to  pay  the  step-child  for  Uie  ser- 
vices rendered ;  nor  will  it  permit  a  recovery  therefor,  unless 
an  express  promise  is  shown,  or  something  to  prove  that  suoh 
was  the  expectation  on  both  sides.  The  fact  of  the  step- father 
standing  in  loco  parentis^  effectually  repels  all  presumption 
of  service  for  hire  or  wages,  and  renders  an  express  promise 
indispensable  to  the  maintenance  of  an  action  by  the  step- 
child. In  this  case,  Johnson,  J.,  in  delivering  the  opinion  of 
the  court,  said :  ^^  A  person  is  not  bound  to  maintain  the  chil- 
dren of  his  wife  by  a  former  husband.  Not  being  bound  to 
provide  for  them,  or  furnish  them  with  any  support,  he  is  not 
entitled  to  their  services,  provided  they  choose  to  live  else- 
where ;  and  in  the  latter  case,  he  can  not  recover  for  their  ser- 
vices, either  in  his  own  right  or  that  of  the  mother.  While  the 
mother  remains  a  widow,  she  is  bound  to  provide  for  her  chil- 
dren, and  is  entitled  to  control  them  while  under  age,  and  to 
collect  their  earnings  while  in  the  service  of  others.  But  when 
she  marries,  her  legal  capacity  is  gone — die  can  no  longer  con- 
trol the  person  or  property,  or  earnings  of  her  children.  This 
was  an  action  for  labor  and  services.    The  plaintiff's  mother 
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married  the  defendant  when  the  plaintiff  was  about  nine  years 
old ;  the.  plaintiff  then  went  to  live  with  defendant  with  his 
mother.  He  resided  there  until  he  was  about  seyenteen  years 
old ;  he  then  left  defendant  and  did  not  return.  While  he 
li?ed  with  defendant,  he  was  treated,  in  all  respects,  as  a  mem- 
ber of  his  family — was  clothed  and  schooled  in  the  same  man- 
ner as  defendant's  children  were,  and  performed  labor  suitable 
for  a  person  of  his  age  and  condition.  There  was  no  proof  of 
any  agreement  or  understanding  that  he  was  to  recoyer  wages 
and  to  account  for  his  board,  schooling  and  clothing,  and  no 
accounts  were  kept  on  either  side.  The  only  eyidence  on  the 
subject  of  an  understanding  to  pay  was,  that  when  the  plaintiff 
and  another  brother  were  about  leaying  the  defendant,  the  lat- 
ter said  ^  he  did  not  wish  them  to  leaye,  and  was  willing  to  pay 
for  what  they  had  done.'  It  was  a  remark  made  by  defendant 
in  the  presence  of  the  plaintiff  and  his  mother  and  other  mem- 
bers of  the  family,  but  was  not  addressed  to  any  one  in  par- 
ticular. The  court  said  there  was  no  eyidence  in  this  case  of 
any  express  promise  to  pay,  and  no  proof  that  there  was  any 
expectation  on  either  side,  while  the  seryices  were  being  per- 
formed, that  payment  waa  to  be  made  or  demanded.  The  re- 
mark proyed  to  haye  been  made  by  the  defendant  as  the  plain- 
tiff was  about  leaying,  <  that  he  did  not  wish  him  to  leaye,  and 
was  willing  to  pay  for  what  he  had  done,'  amounts  to  nothing 
more  than  the  expression  of  a  willingness  on  the  defendant's 
part  to  pay  the  plaintiff  for  his  seryices,  if  he  would  stay  with 
him.  It  furnishes  no  eyidence  of  any  prior  understanding  or 
agreement,  but,  on  the  contrary,  rather  rebuts  the  presump» 
tion,  as  the  remark  was  not  particularly  addressed  to  the  plain- 
aSy  and  no  question  was  raised  or  suggested  by  him  about  any 
pay.  The  case  must,  therefore,  turn  entirely  upon  the  ques- 
tion, whether,  under  the  circumstances  of  this  case,  the  law  will 
imply  a  promise  on  the  part  of  the  defendant.  I  think  there 
can  be  no  doubt  that  it  will  not.  It  is  dear  from  this  case, 
that  the  plaintiff  liyed  with  the  defendant  as  a  member  of  his 
familyi  in  all  respects,  and  was  treated  by  the  latter  as  one  of 
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his  own  children  ;  that,  although  the  defendant  was  not  bound 
to  proyide  for  him,  or  famish  him  with  any  support,  and  was 
not  entitled  by  law  to  claim  the  plaintiff's  services,  if  he  had 
not  chosen  to  render  them,  yet  that  he  did,  in  fact,  support  and 
maintain  him  in  his  family,  and  as  a  member  of  it,  and  stood  in 
hco  parentis  to  him.  The  books  are  full  of  cases  to  show 
that,  under  sudi  circumstances,  the  law  will  not  imply  a  prom- 
ise to  pay  for  services  thus  rendered,  or  permit  a  recovery,  unless 
an  express  promise  is  shown,  or  something  to  prove  that  such 
was  the  expectation  on  both  sides,  (j^binson  v.  Cushman,  2 
Denio,  149  ;  Andrus  and  wife  v.  Foster,  17  Vermont,  656 ; 
Fitch  V.  Peckham,  16  Verm.  150  ;  Swires  v.  Parsons,  5  Watts 
&  Searg.  867;  Wiers  v.  Wiers'  adm'r.,  3  B.  Monroe,  645; 
Candors'  Appeal,  5  Watts  &  Searg.  513 ;  Wills  v.  Dunn, 
Wright,  184. )"  I  have  extracted  very  copiously  from  this  case. 
One  of  the  judges — ^Wells— dissented.  The  doctrine,  however, 
of  the  majority  was  afterwards  sustained  by  the  court  of  appeals 
of  New  York,  in  a  case  precisely  similar,  brought  by  a  brother 
of  the  plaintiff  against  the  same  defendant.  (3  Comst.  812.) 
Wells,  J.,  in  his  dissenting  opinion,  places  his  dissent  upon  the 
ground  that  the  services  were  rendered  during  the  minori^  of 
the  plaintiff ;  he  admits  that  the  doctrine  of  the  majority  of  the 
court  is  sustained  by  the  authorities  referred  to,  but  says,  that  in 
those  cases,  the  services  rendered  were  rendered  by  adults,  who 
wer6  competent  to  contract  or  to  consent  to  any  arrangement  upon 
which  the  law  would  imply  a  contract  or  agreement  to  pay  ot 
not  to  pay  for  services  rendered,  or  to  waive,  either  in  express 
terms  or  by  implication,  any  legal  right  which  would  other- 
wise vest.  In  the  case  in  Comstock,  Pratt,  J.,  in  delivering 
the  opinion  of  the  court,  said,  that  ^^  the  parent  is  not  legally 
entitled  to  the  custody  or  earnings  of  his  children  after  they  ar- 
rive at  the  age  of  twenty-one ;  nor  is  he  entitled  to  the  earnings 
of  or  bound  to  maintain  his  nephews  or  nieces ;  yet,  if  they  live 
with  him  as  members  of  his  family,  without  any  contract  or 
understanding  that  he  shall  pay  for  their  services,  or  receive 
pay  for  their  maintenanoe,  the  law  will  not  imply  a  promise  to 
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pay  on  either  side.''    He  then  states  the  ckootrine  laid  down  by 
Wells,  J.,  in  his  dissentient  opinion,  Mid  declares  that  he  can 
not  concur  in  the  conolaslon  to  which  the  learned  judge  arriyed. 
He  continues  :  ^^  A  contract  or  promise  to  pay,  as  a  matter  of 
fact,  requires  afomative  proof  to  establish  it.     Under  certain 
curcumstanoes,  when  one  man  labors  for  another,  a  presnmp* 
tion  of  fact  will  arise  that  the  person  for  whom  he  labors  is  to 
pay  the  yalno  of  his  services.    It  is  a  conclusion  to  which  the 
mind  readily  comes,  from  a  knowledge  of  the  circumstances  of 
the  particular  case^  and  the  ordinary  dealings  between  man  and 
man ;  but  when  the  services  are  rendered  between  members  of 
the  same  family,  no  such  presumption  will  arise.    We  find  other 
motives  than  the  desire  of  gain,  which  may  prompt  the  exchange 
of  mutual  benefit  between  them,  and  hence,  no  right  of  action 
will  accrue  to  either  party,  although  the  services  or  benefits  re- 
ceived may  be  very  valuable.     This  does  not  so  much  depend 
upon  an  implied  contract  that  the  services  are  to  be  gratuitous, 
as  upon  the  absence  of  any  contract  or  promise  that  a  reward 
should  be  paid.     So  far,  then,  as  it  depends  upon  any  pre- 
sumption of  fact^  1^  difficulty  is  as  great  or  greater  in  the 
case  of  an  infant  than  an  adult."    It  is  said  that  the  law  will 
imply  a  promise,  in  many  cases,  even  against  thcl  will  of  a  per- 
son sought  to  be  churged,  when  reason  and  justice  dictate  that 
he  should  pay.    This  is  true.    But  the  difficulty  is,  jp.  apply- 
ing this  doctrine  to  the  circumstances  of  the  case  now  before 
ua.     Do  the  facts  show  that  the  plaintiff  rendered  valuable  ser- 
vices to  the  defendant  for  years  after  he  became  of  age,  with- 
out any  corresponding  benefits  received  by  plaintiff?    Is  the 
calculation  ia  dollars  and  cents  the  only  consideration  to  oe 
made  in  such  cases  7    Here  the  plaintiff  is  brought  from  Ger- 
many with  his  mother,  when  he  was  about  sixteen  or  seventeen 
years  old ;  he  lived  with  his  step- father  as  one  of  the  family ; 
he  married  and  brought  his  wife  into  the  same  family,  and  con- 
tinued to  live  as  members  of  the  family;  had  two  children, 
who  were  also  treated  as  part  of  the  same  family.    There  are 
considerations  growing  out  of  tbe  relaition  which  the  parties  sue*' 
29— VOL.  xxn. 
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tain  to  each  other  which  can  not  be  computed  in  money.  To  saj 
nothing  of  the  benefits  derived  from  a  father's  care  and  a 
mother's  love,  of  the  thousand  joys  which  can  only  be  found 
by  the  dutiful  child  in  that  sacred  sanctuary  called  home,  is  it 
nothing  to  be  trained  up  in  those  habits  of  industry  and  in  that 
knowledge  of  business  which  fit  a  child  for  the  actual  duties  of 
Ufe? 

In  Swires  y.  Parsons,  the  plaintiff  brought  the  action  against 
the  administrator  of  Isaac  Parsons,  deceased,  to  reooyer  com- 
pensation for  work,  labor  and  senrice  performed  for  the  intes- 
tate in  his  life- time.  The  proof  was  Uiat  plaintiff  had  liyed  for 
many  years  with  the  intestate,  and  performed  the  labor  and  s^- 
yice  as  alleged,  and  the  witnesses  testified  that  she  liyed  with 
him  as  his  wife,  and  was  reputed  as  such.  The  action  was 
brought  in  the  common  pleas  of  Center  county,  Fennsylyania. 
The  president  of  the  court  was  of  the  opinion  that  the  plaintiff 
could  not  recoyer,  and  directed  a  yerdict  and  judgment  for  the 
defendants.  Upon  error  in  the  Supreme  Court,  this  judgment 
was  affirmed.  Rogers,  J.,  in  deliyering  the  opinion  of  the 
court,  remarked,  ^Uhat  the  eyidence  establishes  one  of  two 
things— either  that  the  plaintiff  and  intestate  were  married,  or 
that  she  was  living  in  a  state  of  concubinage.  Either  position 
is  fatal  to  the  claim  for  compensation,  unless,  in  the  latter  case, 
there  was,  superadded  proof  of  a  contract  of  hiring,  of  whidi 
there  is  not  a  shadow  of  evidence.  Without  this  consideration, 
however  meritorious  her  services  may  have  been  in  one  respect, 
the  action  can  not  be  sustained.  The  action  of  assumpsit  is 
founded  on  a  contract  either  express  or  implied  ;  and  as  an  ex- 
press contract  is  out  of  the  question,  the  action  must  be  sus- 
tained, if  at  all,  on  the  implied  promise.  But  this  can  not  be ; 
for  if  a  man  work  for  another  merely  with  a  view  to  a  legacy, 
he  can  not  afterwards  resort  to  an  action  of  implied  assumpsit. 
In  Osboum  v.  The  Governors  of  Guy's  hospital,  (2  Strange, 
728,)  where  this  principle  was  first  ruled,  it  is  said:  ^  The 
court  must  consider  how  it  was  understood  by  the  parties  at 
die  time  of  doing  the  business,  and  the  man  who  expects  to  be 
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made  amends  by  a  legacy  can  not  afterwards  resort  to  an  ac- 
tion.' It  is  enough  for  tiie  plaintiff  prtma/oci^  to  show  labor 
performed,  to  raise  an  implied  assumpsit  to  pay  for  it.  Bat 
the  facts  in  evidence  rebut  the  implication  of  a  promise,  which 
would  otherwise  arise ;  for  the  relation  which  they  bore  to  each 
other  is  inconsistent  with  any  understanding  for  compensation. 
It  is  a  situation  in  which  she  yoluntarily  placed  herself,  and  she 
must  rely  upon  his  bounty  for  support.''  (6  Watts  &  Sergt. 
357.)  In  Andrus  and  wife  v.  Foster,  (17  Verm.  566,)  it  ap- 
peared that  the  plaintiff's  wife,  being  a  niece  of  the  defendant, 
and  taken  by  him  when  she  was  a  child  to  liye  with  him  until 
she  became  of  age,  was  told  by  defendant,  when  she  arrived  of 
age,  that  she  was  free  to  ge,  if  she  chose ;  but  that  if  she  re* 
mained  and  did  well,  he  would  do  well  by  her ;  she  thereupon 
continned  to  reside  with  him  for  about  six  years  as  a  member 
of  the  family,  and  was  uniformly  treated  as  she  was  before  she 
became  of  age,  neither  party  keeping  any  accounts.  The 
plaintiff  then  left  the  defendant  and  went  to  New  Hampshire, 
and  continued  to  reside  there,  without  any  expectation  of  re- 
turning, for  about  five  years,  when,  at  the  request  of  the  de- 
fendant, she  returned  and  worked  for  him  and  his  family  for 
about  a  year.  It  was  held  by  the  court  that  she  was  not  enti- 
titled  to  recover  compensation  for  her  services  during  the  time 
which  elapsed  after  she  became  of  age  and  before  she  went  to 
New  Hampshire,  but  that  she  was  entitled  to  pay  for  her  ser- 
vices rendered  for  defendant  after  she  returned  from  New 
Hampshire.  This  case  lays  down  the  rule  that  when  a  daugh- 
ter continues  to  reside  in  the  family  of  her  father  after  the  age 
of  majority  the  same  as  before,  the  law  implies  no  obligation 
on  the  part  of  the  father  to  pay  for  her  services.  The  cases 
cited  by  the  counsel  for  the  plaintiff  below,  from  Massachusetts 
Reports,  do  not  militate  against  the  doctrine  of  the  cases  from 
New  York,  Pennsylvania  and  Vermont.  By  the  Massachu- 
setts case  of  Freto  v.  Brown,  (4  Mass.  675,)  it  is  held,  that  a 
minor,  whose  father  is  dead,  and  whose  mother  afterwards  mar- 
ries, is  entitled  to  his  earnings  in  the  service  of  a  third  person. 
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The  father-in- Imt  may  have  an  action  on  an  implied  assump- 
sit for  necessaries  y  bat  can  not  daim  his  earnings  against  the 
minor's  consent.  Worcester  and/ wife  y.  Marchant,  (14  Pick. 
510,)  is  to  the  same  effect.  As  this  case  most  go  back  to  the 
Oircoit  Oonrty  we  would  not  be  understood  as  laying  down  the 
law  so  as  to  require  the  plaintiff  to  produce  proof  of  an  tx* 
press  promise  on  tlie  part  of  Birkicht  to  pay  the  plaintiff  for 
his  services  after  he  became  of  age,  or  to  produce  proof  of  a 
specific  contract  for  that  purpose  ;  but  we  say  the  burthen  of 
|Mroof  is  on  the  plaintiff  to  show,  to  the  satisfaction  of  the  jury, 
that  such  was  the  understanding  of  the  parties.  The  merely 
performing  work  and  labor,  as  a  member  of  ^  family,  after 
the  plaintiff  became  of  age,  he  having  lived  with  his  mother  aod 
step-  f athw  for  a  long  time  before  and  after  that  event  as  one 
of  the  family,  and  having  been  ^ated  as  one  of  the  family,  is 
not  sufficient  to  raise  the  implied  promise.  But  as  the  request 
made  to  the  niece  to  return  from  New  Hampshire  and  again  live 
with  the  uncle,  in  the  case  from  Vermont,  and  her  compliance 
with  such  request,  were  considered  as  warranting  the  courts  in 
raising  an  implied  promise  to  pay  for  the  work  and  services  of 
the  niece  after  her  return, — so  in  this  case,  any  facts  which  the 
plaintiff  can  offer,  in  order  to  show  that  it  was  the  expectation 
or  understanding,  after  he  became  of  age,  by  the  step- father 
and  himself,  that  he  was  to  be  compensated  for  his  work  and 
labor,  will  be  proper ;  and  if  such  proof  be  sufident  to  war- 
rant the  jury  in  coming  to  the  conclusion  that  such  was  the  un- 
derstanding or  the  expectation  of  both  parties,  then  the  law 
will  compel  the  administrator,  Ewing,  to  pay  to  plaintiff  die 
reasonable  worth  of  such  services  under  the  circumstances. 

The  judgment  of  the  Circuit  Court  is  reversed  and  this  cause 
remanded,  to  be  proceeded  in  further,  in  accordance  with  the 
principles  expressed  in  this  opinion;  Judge  Leonard  concur- 
ring ;  Judge  Scott  absent  by  reason  of  sickness. 
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Thb  State,  Defendant  in  Error,  v.  Lsokabd,  Plaintiff  in  Error. 

1.  It  lies  in  the  discretion  of  the  conrt,  whether  it  will  compel  the  State  to 
elect  the  count  of  an  indictment  on  which  the  defendant  shall  he  tried. 
(State  V.  Jackson,  17  Mo.  544.  affirmed.) 

5^  An  indictment,  under  the  38th  section  9t  article  3  of  the  act  concerning 
crimes  and  punishments,  (R.  6.  1846,  p.  361,)  ndiich  charges  that  the  de- 
fendant feloniously  assaulted  and  wounded  M.  D.,  wife  of  D.  D.,  with  a 
large  stone  held  in  his  hand,  &c.,  alleged  to  have  been  a  deadly  weapon, 
likely  to  produce  great  bodily  harm  and  death,  and  her  the  said  M.  D.  did 
then  and  tiiere  strike,  beat,  wound,  and  ilUtreat  with  great  fbrce,  which  was 
likely  to  produce  death,  Stc,  is  sufficient  The  words  "  with  intent  her 
the  said  M.  D.  then  and  there  to  wound  and  ill-treat,"  may  be  rejected  as 
surplusage. 

3.  As  to  what  constitutes  a  wounding  within  section  ti^rtyeight  of  article 
two  of  act  concerning  crimes  and  punishments. 

4.  State  T.  Tork,  infra,  p.  462,  affirmed. 

Error  to  Dent  Circuit  Court. 

The  opinion  of  the  court  is  sufficiently  full  in  the  statement 
of  the  facts. 

•Arnold f  for  plaintiff  in  error. 
Oardenhirey  for  the  State. 

Btlakb,  Judge,  delivered  the  opinion  of  the  court. 

This  is  an  indictment  against  the  defendant,  under  the  34th 
and  38th  sections  of  the  second  article  of  the  act  concerning 
crimes  and  punishments,  (R.  C.  1845,  p.  350,  351).  The 
defendant  appeared  and  pleaded  not  guilty.  Upon  a  trial,  the 
jury  found  the  defendant  guilty  on  the  first  count  of  the  indict- 
ment, and  not  on  the  second,  and  assessed  his  punishment  at 
a  fine  of  fiye  hundred  dollars. 

The  only  questions  then  that  arise  in  this  case  are  on  the 
first  count,  and  these  questions,  giving  the  defendant  the  benefit 
of  every  thing  that  is  found  on  the  record,  relate  in  the  first 
place  to  the  refusal  of  the  court  to  compel  the  state  to  elect 
which  count  of  the  indictment  she  would  proceed  under ;  in 
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the  second  place,  aa  to  the  propriety  of  the  instractions  giyen  and 
refused ;  and  lastly,  as  to  the  sufficiency  of  the  indictment. 

1.  The  first  point,  as  to  the  election  of  the  count  in  the  indict- 
ment under  which  the  state  shall  proceed,  has  been  settled  by 
this  court  against  the  defendant,  in  the  case  of  the  State  y. 
Jackson,  17  Mo.  B^p.  544 ;  see  also  8  HilFs  Rep.  160.  This 
point  is  therefore  ruled  against  the  defendant. 

2.  The  indictment  has  two  counts — the  first  is  under  the  38th 
section  of  article  2d,  act  of  1846,  crimes  and  punishments  ;  and 
4he  second  under  the  84th  section  of  the  same  article.  We 
have  nothing  to  do  with  the  second  count,  the  jury  finding  the 
defendant  not  guilty  under  that  count.  The  first  count  then 
charges  (throwing  off  the  yerbiage)  that  the  defendant  feloni- 
ously assaulted  and  wounded  Malissa  Dayenport,  wife  of  David 
Dayenport,  with  a  large  stone  held  in  his  hand,  &;c.,  alleged 
to  have  been  a  deadly  weapon,  likely  to  produce  great  bodily 
harm  and  death ;  and  her  the  said  Malissa  did  then  and  there 
strike^  beat,  wound,  and  ill-treat  with  great  force,  which  was 
likely  to  produce  death,  &c.  This  is  the  substance  of  the 
charge.  This,  we  think,  is  sufficient  under  the  88th  section  of 
article  2,  aboYe  mentioned.  The  indictment  is  informal,  bat 
we  think  substantially  good.  The  words,  *^with  intent  her 
the  said  Malissa  Dayenport  then  and  there  to  wound  and  ill- 
treat,''  we  think  may  be  thrown  off  as  surplusage ;  they  form 
no  part  of  the  description  of  the  offence ;  it  is  substantially  set 
forth  without  them. 

8.  As  to  what  constitutes  a  wounding  under  this  statute,  we 
may  suppose  from  the  eyidence  that  the  prosecutrix  was  wound- 
ed in  the  legal  sense  of  the  term  ;  for,  she  says,  that  ^^  there 
is  a  scar  left  still,''  made  by  the  wound.  In  Bex  y.  Payne  and 
another,  it  was  held,  if  a  person  strike  another  with  a  bludgeon, 
and  break  the  skin  and  draw  blood,  it  was  a  sufficient  wounding 
to  be  within  the  statute  9  Qeo.  IV,  ch.  81,  sec.  13.  Under 
this  act,  it  is  not  at  all  material  what  the  instrument  is  with 
which  the  party  is  wounded.  The  punishment  under  this  sta- 
tute of  9  Geo.  IV,  chap.  81,  sec.  12,  was  in  some  cases  death ; 
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a  wound  from  a  kick  with  a  shoe  on,  will  be  within  the  same 
statate.  (See  Rex  y.  Briggs  &  Briggs;  1  Moody's  Grim. 
Gas.  318.)  In  criminal  cases,  the  definition  of  a  wound  is 
an  injury  to  the  person  by  which  the  skin  is  broken.  Mori- 
arty  V.  Brooks,  6  Car.  &  Pay.  684  (25  Eng.  Com.  Law, 
598)  per  Lord  Lyndhurst,  C.  B. ;  Rex.  vs.  Withers,  4  Car.  & 
Pay.  446  (19  Eng.  Com.  Law,  466).  Inflicting  a  wound  on  a 
person  by  throwing  a  sledge  hammer  at  him,  is  a  wounding 
within  9  Geo.  IV,  chap.  31,  sec.  11  &  12,  although  the  sledge 
hammer  from  being  blunt,  was  not  an  instrument  calculated  to 
inflict  a  wound.  Dr.  Johnson  defines  a  wound  to  be  ^<  a  hurt 
by  yiolence.''  In  the  case  before  us,  the  instrument  was  a 
stone  about  the  size  of  the  fist  of  a  woman — for  thus  the  wit- 
ness described  it — and  it  was  thrown  with  such  violence  as  to 
knock  the  woman  down ;  and  when  she  was  afterwards  exam- 
ined on  the  trial  as  a  witness,  about  a  year  after  she  received 
the  blow,  she  said,  ^Mt  bruised  me  severely;  there  is  a  scar 
there  yet.''  There  can  be  no  doubt,  then,  of  this  being  a  wound, 
under  the  38th  section  of  the  act  aforementioned.  This  settles 
the  point  in  regard  to  the  indictment ;  it  is  sufficient,  and  we 
think  the  wound  was  one  embraced  by  the  statute. 

As  to  the  instructions,  we  see  no  error  in  those  given  to  the 
jury ;  nor  did  the  court  err  in  refusing  to  give  those  refused. 
Although  if  the  charge  had  been  of  an  intent  to  kill  one  per- 
son, it  would  not  have  been  sufficient  to  prove  a  different  in- 
tent; as,  to  kill  another  person,  yet  in  this  case  there  was 
no  such  charge  ;  at  least  in  the  first  count,  under  which  the  de- 
fendant was  convicted ;  and  the  instruction  as  applicable  to  that 
count  was  correct. 

4.  In  regard  to  the  motion  in  arrest  of  judgment,  because  Dent 
county  was  formed  unconstitutionally,  and  is  therefore  no 
county  in  the  eye  of  the  law,  we  refer  to  what  has  just  been 
said  in  the  case  of  the  State  v.  York  &  York,  from  the  same 
county,  and  also  to  State  v.  Rich  &  Rich,  20  Mo.  Rep.  398. 
In  looking  over  the  record  in  this  case  as  well  as  record  in  the 
case  of  York  &;  York,  just  decided,  we  might  have  justified  our- 
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selves  in  dismissing  tbe  writ  of  error  in  botfi  cases,  withont 
wading  through  a  mass  of  papers  bandied  together  without  re- 
gard to  sense,  priority  of  date,  or  anj  thing  but  mere  diance. 
But  we  examined,  and  assorted,  and  arranged  the  matters  as 
much  as  was  in  our  power,  and  concluded  to  pass  upon  the 
the  cases  on  their  merits  as  far  as  we  could  ascertain  them. 

Upon  the  whole  record,  then,  we  find  no  error  authorising  us 
to  reyerse  the  judgment  below. 

The  judgment  is  accordingly  affirmed  ;  Judge  Leonard  con- 
curring. 


Thb  Statb,  Appellant,  y.  Hamblbtok,  Respondent. 


1.  An  indictment,  under  section  67  of  article  3  of  the  act  ooncereing  < 
and  ponifliuiients,  (R.  C.  1845))  which  charges  tiiat  the  defendant  ^  did  un- 
lawfully, wilfully^  maliciously  and  feloniously  kill  a  certaim  korst  beaity 
to-wit,  om  mare,  then  and  there  the  property  of  one  A.  B,,"  &c.,  is  saBr 
cient.  Courts  will  take  judicial  notice,  that  horses  are  included  in  the  tsm 
<^  cattle,''  as  used  in  that  section. 

2.  In  such  an  indictment,  it  is  not  necessary  to  charge  malice  against  the 
owner  of  the  animal  killed,  nor  to  state  the  manner  of  killing. 

Appeal  Jrom  Folk  Circuit  Court. 

The  indictment,  which  is  set  out  in  the  opinion  of  the  court, 
being  quashed  below,  the  circuit  attorney,  on  behalf  of  the 
State,  appealed  to  this  court.' 

Gardenhire^  (Attorney  General,)  for  the  State. 

F,  P.  Wright  J  for  respondent.  1.  The  indictment  does 
not  follow  the  words  of  the  statute.  It  should  have  charged 
the  defendant  with  killing  certain  cattle  ^  instead  of  a  certain 
horse  beast.  (2  Hawk.  ch.  25,  §  110.)  2.  The  indictment 
is  also  defectiye  in  not  charging  malice  against  the  owner,  or 
otherwise  describing  the  offence,  so  as  to  have  made  it  apparent 
that  the  act  was  malicious.  (State  y.  Jackson,  22  Iredell's 
Rep.  329.)    8.  The  indictment  is  also  bad  in  not  charging  the 
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manner  of  killing.     (1  Archbold's  Grim.  PI.  86,  note  1 ;  2 
Hale,  188, 184, 187,  note ;  Hawk.  B.  2,  0.  26,  §  670 

Btland,  Judge,  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is  upon  the  sufficiency  of  the 
indictment,  which  is  as  follows,  to-wit : 

**  State  of  Missouri,  county  of  Polk.  In  the  Circuit  Court, 
October  term,  A.  D.  1853.  The  grand  jurors  for  the  State  of 
Missouri,  sworn,  and  charged  to  inquire  for  the  body  of  the 
county  of  Polk,  upon  their  oath  present,  that  Montraville  Ham- 
bleton,  late  of  the  county  of  Polk  aforesaid,  on  the  10th  day 
of  September,  in  the  year  of  eur  Lord  eighteen  hundred  and 
fifty- three,  at  the  county  of  Polk  aforesaid,  did  then  and  there 
unlawfully,  wilfully,  maliciously  and  feloniously  kill  a  certain 
horse  beast,  to- wit,  one  mare,  then  and  there  the  property  of 
one  Albert  Bryant,  of  the  value  of  fifty  dollars,  contrary,'*  &c. 

This  indictment  was  demurred  to  by  the  defendant.  The 
demurrer  was  sustained.  The  indictment  is  founded  on  the 
57  §,  8  art.  of  stat.  concerning  crimes  and  punishments. 
(R.  C.  1845,  p.  864,  §  67.)  **If  any  person  shall  wilfully 
and  maliciously  kill,  maim,  or  wound  any  cattle  of  another,  he 
shall  on  conviction  be  punished  as  in  the  next  preceding  section 
is  provided:"  that  is,  by  imprisonment  in  the  penitentiary  not 
exceeding  three  years,  or  in  the  county  jail  not  less  than  six 
months,  or  by  fine  not  less  than  two  hundred  and  fifty  dollars^ 
or  by  both  a  fine  not  less  than  one  hundred  dollars,  and  impri- 
sonment in  the  county  jail  not  less  than  three  months. 

The  defendant's  counsel  in  this  court  contends,  that  tl^e  in- 
dictment is  insufficient,  because  it  does  not  follow  the  words  of 
the  statute.  The  averment  should  have  been  certain  cattle^ 
instead  of  a  certain  horse  beast.  In  the  second  place,  it  is  de- 
fective in  not  charging  malice  against  the  owner,  or  otherwise 
describing  the  offence,  so  as  to  have  made  it  apparent  to  the 
court  that  the  act  was  malicious.  Thirdly — ^the  indictment  is 
bad  in  not  setting  out  the  manner  and  means  ,of  killing. 
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We  do  not  think  any  of  the  objections  to  the  indictment  well 
taken.  The  offence  is  safficiently  charged.  In  the  Grown  Cir- 
cuit Companion^  an  old  bat  a  most  excellent  book  for  a  circuit 
attorney,  we  find  the  form  of  an  indictment  for  feloniously 
and  maliciously  killing  a  gelding.  The  substance  is  as  fol- 
lows :  *^  One  black  gelding  of  the  price  of  fourteen  pounds,  of 
the  goods  and  chattels  of  one  J.  J.,  in  a  certain  field  belong- 
ing to  him  the  said  J.  J.,  then  and  there  being,  feloniously, 
unlawfully,  wilfully  and  maliciously,  then  and  there  did  kill 
and  destroy,  to  the  great  damage  of  him  the  said  J.  J.,  against 
the  form,  ic,  and  against  the  peace,  ic."  (Or.  Cir.  C.  83.) 
The  pleader  has  not  here  pretended  to  describe  the  means  used 
to  kill,  nor  has  he  described  the  manner  and  mode  of  killing. 

The  expression  in  the  statute,  ^^  any  cattle,''  is  broad  and 
ample  enough  to  embrace  the  animal  killed  in  this  case,  and 
there  was  no  necessity  to  use  the  words  ^^  certain  cattle."  A 
certain  ^^  horse  beast,  to-wit,  one  mare,''  is  particular  and 
descriptiye  enough.  Indeed  the  counsel  for  the  defendant  does 
not  pretend  to  deny  that  the  word  ^^  cattle"  includes  horses  in 
this  section  of  the  statute.  Our  statute,  that  is,  the  57th  sec- 
tion before  cited,  is  almost  a  literal  copy  of  the  7  &  8  Qeo.  lY, 
chap.  80,  §  16,  so  far  as  it  regards  the  description  of  the 
offence.  The  English  statute  delares,  "that  if  jiny  person 
shall  unlawfully  and  maliciously  kill,  maim  or  wound  any  cat- 
tle, &c."  Ours  has  the  word  "  wilfully,"  instead  of  "  unlaw- 
fully." Now,  under  this  statute,  the  word  cattle  embraces 
horses,  mares,  colts,  bulls,  oxen,  cows,  heifers,  calves,  &;c. 
In  Rex.  V.  Chalkley,  1  Russ.  &  Ry.  0.  C.  258,  the  defend- 
ant was  indicted,  under  9  George  I,  ch.  22,  for  killing 
certain  cattle,  to-wit,  "one  mare."  The  court  held,  that 
to  charge  the  defendant  with  killing  "  certain  cattle,"  with- 
out stating  what  kind  of  cattle,  would  not  be  sufficient.  The 
indictment  in  the  first  count  charged  "  that  John  Chalk- 
ley,  on  the  12th  day  of  September,  1813,  at  Horsney,  certain 
cattle,  to-wit,  one  mare^  price  ^5,  the  property  of  Edward 
Kimpton,  unlawfully,  wilfully,  maliciously  and  feloniously, 
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did  kill,  against  the  statute,  &c.''  Here  we  also  see  that  the 
pleader  has  not  thought  it  necessary  to  describe  the  mode  of 
killing,  or  the  means  or  instrament  used  for  that  purpose. 
The  defendant  in  this  case  was  conyicted;  but  because  the 
eiidenoe  showed  the  animal  killed  was  a  colt,  and  did  not 
show  its  sex,  all  the  judges  held,  that  it  was  not  sufficient  to 
support  the  charge  of  killing  a  mare.  They  also  held,  that  it 
was  necessary  to  specify  in  the  indictment  the  particular  spe- 
cies of  cattle  killed  or  maimed. 

In  the  case  of  Taylor  v.  State,  6.  Humph.  (Tenn. )  285,  the 
defendant  was  indicted  under  a  statute  of  Tennessee,  which 
provided,  "  that  if  any  person  shall  wilfully  or  maliciously 
kill,  or  destroy,  or  wound  the  beast  of  another,  he  shall  be 
fined  not  exceeding  two  hundred  dollars,  and  be  imprisoned 
not  exceeding  three  months."  The  indictment,  charged  that 
Taylor,  ^<  on  the  16th  of  December,  1841,  in  Davidson  coun- 
ty, did  wilfully  and  maliciously  kill  a  cow,  of  the  value  of  five 
dollars,  the  property  of  William  Watts,  contrary  to  law,  &c.*' 
Upon  this  indictment,  Taylor  was  tried  and  found  guilty,  sen- 
tenced to  p^y  a  fine  and  be  imprisoned.  He  moved  in  arrest 
of  judgment,  which  being  overruled,  he  appealed  to  the  Supreme 
Court.  In  the  Supreme  Oourt,  it  was  insisted  that  the  indict- 
ment was  bad,  because  it  was  not  alleged  that  the  animal 
killed  was  a  ** beast;"  but  the  court  said  the  word  ^^ beast/' 
here  used,  is  a  generic  term,  and  includes  all  animals  of  that 
description.  The  indictment  described  the  specific  animal  kill- 
ed, and  the  animal  so  described  is  a  ^^  beast,''  and  by  necessary 
consequence  the  indictment  charged  that  the  defendant  killed 
a  <<  beast."  The  court  affirmed  this  judgment.  In  this  indict- 
ment, no  mention  is  made  of  the  means  used  to  kill,  nor  of  the 
manner  or  mode  of  using  the  means. 

In  Regina  v.  Tivey,  (1  Denn.  C.  0.  64,)  the  prisoner 
was  tried  before  Mr.  Justice  Patteson,  at  the  Derby  Winter 
Assizes,  1844,  and  convicted  on  an  indictment  charging  him 
with  unlawfully,  maliciously  and  feloniously  wounding  a  mare^ 
the    property   of    Richard   Beaumont    Child.      This  indict- 
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We  do  not  think  any  of  the  objections  to  the  indictment  well 
taken.  The  offence  is  sufficiently  charged.  In  the  Grown  Gir- 
coit  Gompanion^  an  old  bat  a  moat  excellent  book  for  a  circoit 
attorney,  we  find  the  form  of  an  indictment  for  felonionsly 
and  malicionsly  killing  a  gelding.  The  substance  is  as  fol- 
loivs  :  *^  One  black  gelding  of  the  price  of  fourteen  pounds,  of 
the  goods  and  chattels  of  one  J.  J.,  in  a  certain  field  belong- 
ing to  him  the  said  J.  J.,  then  and  there  being,  feloniously, 
unlawfully,  wilfully  and  maliciously,  then  and  there  did  kill 
and  destroy,  to  the  great  damage  of  him  the  said  J.  J.,  against 
the  form,  &c.,  and  against  the  peace,  &;c.''  (Gr.  Gir.  G.  83.) 
The  pleader  has  not  here  pretended  to  describe  the  means  used 
to  kill,  nor  has  he  described  the  manner  and  mode  of  killing. 

The  expression  in  the  statute,  ^^  any  cattle,''  is  broad  and 
ample  enough  to  embrace  the  animal  killed  in  this  case,  and 
there  was  no  necessity  to  use  the  words  *^  certain  cattle."  A 
certain  ^^  horse  beast,  to-wit,  one  mare,"  is  particular  and 
descriptive  enough.  Indeed  the  counsel  for  the  defendant  does 
not  pretend  to  deny  that  the  word  ^^  cattle"  includes  horses  in 
this  section  of  the  statute.  Our  statute,  that  is,  the  57th  sec- 
tion before  cited,  is  almost  a  literal  copy  of  the  7  4;  8  Geo.  IV, 
chap.  80,  §  16,  so  far  as  it  regards  the  description  of  the 
offence.  The  English  statute  delares,  **that  if  jiny  person 
shall  unlawfully  and  maliciously  kill,  maim  or  wound  any  cat- 
tle, &c."  Ours  has  the  word  "  wilfully,"  instead  of  **  unlaw- 
fully." Now,  under  this  statute,  the  word  cattle  embraces 
horses,  mares,  colts,  bulls,  oxen,  cows,  heifers,  calves,  &c. 
In  Rex.  V.  Ghalkley,  1  Russ.  &  Ry.  G.  G.  258,  the  defend- 
ant was  indicted,  under  9  George  I,  ch.  22,  for  killing 
certain  cattle,  to-wit,  "one  mare."  The  court  held,  that 
to  charge  the  defendant  with  killing  "  certain  cattle,"  with- 
out stating  what  kind  of  cattle,  would  not  be  sufficient.  The 
indictment  in  the  first  count  charged  "that  John  Ghalk- 
ley, on  the  12th  day  of  September,  1813,  at  Horsney,  certain 
cattle,  to-wit,  one  marej  price  £5,  the  property  of  Edward 
Kimpton,  unlawfully,  wilfully,  maliciously  and  feloniously, 
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did  kill,  against  the  statute,  &c.''  Here  we  also  see  that  the 
pleader  has  not  thonght  it  necessary  to  describe  the  mode  of 
killing,  or  the  means  or  instmment  used  for  that  purpose. 
The  defendant  in  this  case  was  convicted;  but  because  the 
evidenoe  showed  the  animal  killed  was  a  colt,  and  did  not 
show  its  sex,  all  the  judges  held,  that  it  was  not  sufficient  to 
support  the  charge  of  killing  a  mare.  They  also  held,  that  it 
was  necessary  to  specify  in  the  indictment  the  particular  spe- 
cies of  cattle  killed  or  maimed. 

In  the  case  of  Taylor  v.  State,  6.  Humph.  (Tenn.)  285,  the 
defendant  was  indicted  under  a  statute  of  Tennessee,  which 
provided,  "  that  if  any  person  shall  wilfully  or  maliciously 
kill,  or  destroy,  or  wound  the  beast  of  another,  he  shall  be 
fined  not  exceeding  two  hundred  dollars,  and  be  imprisoned 
not  exceeding  three  months.'*  The  indictment,  charged  that 
Taylor,  ^^  on  the  16th  of  December,  1841,  in  Davidson  coun* 
tj,  did  wilfully  and  maliciously  kill  a  cow,  of  the  value  of  five 
dollars,  the  property  of  William  Watts,  contrary  to  law,  &c.*' 
Upon  this  indictment,  Taylor  was  tried  and  found  guilty,  sen- 
tenced to  p^y  a  fine  and  be  imprisoned.  He  moved  in  arrest 
of  judgment,  which  being  overruled,  he  appealed  to  the  Supreme 
Court.  In  the  Supreme  Court,  it  was  insisted  that  the  indict- 
ment was  bad,  because  it  was  not  alleged  that  the  animal 
killed  was  a  <* beast;''  but  the  court  said  the  word  ^< beast," 
here  used,  is  a  generic  term,  and  includes  all  animals  of  that 
description.  The  indictment  described  the  specific  animal  kill- 
ed, and  the  animal  so  described  is  a  ^^  beast,"  and  by  necessary 
consequence  the  indictment  charged  that  the  defendant  killed 
a  *<  beast."  The  court  affirmed  this  judgment.  In  this  indict- 
ment, no  mention  is  made  of  the  means  used  to  kill,  nor  of  the 
manner  or  mode  of  using  the  means. 

In  Regina  v.  Tivey,  (1  Denn.  C.  C.  64,)  the  prisoner 
was  tried  before  Mr.  Justice  Patteson,  at  the  Derby  Winter 
Assizes,  1844,  and  convicted  on  an  indictment  charging  him 
with  unlawfully,  maliciously  and  feloniously  wounding  a  mare, 
the    property   of    Richard   Beaumont    Child.      This  indict- 
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ment  wm  under  ilie  Btstnte  7  &  8  Qeo.  IV^  di.  80,  §  16, 
before  cited.  The  fact  of  wounding  was  clearly  proved,  bnt 
no  eyidence  as  to  the  motire  of  the  prisoner.  No  malice  was 
shown  towards  any  one,  and  it  did  not  appear  that  be  knew  to 
whom  the  mare  belonged,  or  had  any  knowledge  of  the  proie- 
eator,  Richard  Beaumont  CSiild.  The  prisoner's  coonsel  urged, 
that  evidence  of  malice  was  necessary  since  1  Vie.  ch.  90 ; 
tlM  learned  Judge  held  that  it  was  not,  and  his  brother  Judges, 
Denman,  C.  Justice,  Pollock,  0.  B.,  Coleridge,  Coltman, 
Bolfe,  Erie,  and  Piatt,  concurred  with  Patteson.  In  Bex 
T.  Salmon,  (1  Buss,  k  By.  0.  C.  p.  26,)  it  was  held,  that,  in 
an  indictment  for  setting  fire  to  a  hay- stack,  under  9  Geo.  I, 
ch.  22,  it  is  no  answer  to  the  charge  that  the  prisoner  bad  no 
malice  or  spite  to  the  owner  of  the  stack.  In  the  case  of  tiie 
State  T.  Jackson,  (12  IredelPs  Bep.  329,)  was  an  indictment 
for  malicious  mischief.  The  court  held  the  indictment  bad,  be- 
cause it  omitted  the  word  ^<  mischievously."  This  may  be 
required  by  the  statute.  It  is  no  authority  to  say  that  such  a 
word  is  necessary  under  the  statute  for  killing,  maiming,  or 
wounding  cattle.  Nor  do  we  think,  in  such  indictments,  it  is  at 
all  necessary  either  to  charge  express  malice  against  the  owner 
of  the  cattle,  or  to  describe  the  manner,  mode,  and  instrument 
with  which  the  offence  was  perpetrated. 

That  the  word  <^  cattle"  may  be  so  used  by  our  l^islature  as 
to  exclude  the  idea  of  horses,  mares,  colts,  &;c.,  we  will  not 
pretend  to  say ;  but  that  when  used  as  it  is  in  this  57th  sec.  of 
art  3d  of  our  Oriminal  Code,  it  embraces  horses,  mares,  oolts, 
ke.j  we  think  can  not  be  for  a  moment  doubted.  One  remark 
more  about  the  malice  in  these  case  and  I  will  have  done. 
In  the  case  of  Bromage  and  another  v.  Pressor,  (4  Barn,  ft 
Gross.  247 ;  10  Eng.  Com.  Law,  321,)  Bailey,  J.,  in  deliv- 
ering the  opinion  of  the  court,  said:  ^^  Malice  in  common  ac- 
ceptation means  ill-will  gainst  a  person,  but  in  its  legal  sense 
it  means  a  wrongful  act  done  intentionally,  without  just  cause 
or  excuse.  If  I  give  a  perfect  stranger  a  blow  likely  to  pro- 
duce death,  I  do  it  qftnaUce^  because  I  do  it  intentionally  and 


Digitized  by 


Google 


JAltUABY  TBBBC,  1866.  457 

State  T.  CreoahAw. 

witliont  just  cause  or  excuse.  If  I  mikim  cattle  without  know- 
ing whose  they  are — if  I  poison  a  fishery  without  knowing  the 
owner,  I  do  it  of  malice,  because  it  is  a  wrongful  act  and  done 
intentionally. ''  It  would  be  well  to  notice  the  distinction  be- 
tween the  common  acoej^tation  of  the  term  malice  and  the  legal 
sense  of  the  same. 

In  this  case,  we  consider  the  indictment  substantially  good, 
and  that  the  court  below  erred  in  sustaining  the  defendant's 
demurrer  to  it.  The  judgment  of  the  circuit  court  is  reversed, 
Mid  this  cause  is  remand^  for  further  proceedings  in  accord- 
ance with  this  opinion.  Judge  Leonard  concurring ;  Judge 
Scott  absent. 


The  Statb,  Plaintiff  in  Error,  v.  Cbbnshaw,  Defendant  in 

Error. 

1.  Buffaloes^  although  domesticated,  are  not  '^cattle''  within  section  6T  of 
article  3,  of  the  act  concerning  crimes  and  punisbments.  (R.  C.  1845,  p. 
364.) 

Error  to  Oreene  Circuit  Court. 

The  facts  fully  appear  in  the  opinion  of  the  court. 
Oardenhircj  (attorney  general,)  for  the  State. 
Hendricks  and  Wright^  for  defendant  in  error. 

Bylanb,  Judge,  deliyered  the  opinion  of  the  court. 

The  defendant  was  indicted  for  killing  feloniously,  wilfully, 
unlawfully  and  malicionsly  one  buffalo  bull,  a  domesticated 
luiimal,  of  the  value  of  fifty  dollars,  of  the  goods  and  chattels 
and  property  of  Benjamin  Canefoz. 

There  were  three  counts  in  the  indictment ;  in  the  first  and 
second,  the  offence  is  not  charged  correctly ;  but  in  the  third 
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coant  it  is.  The  defendant  appeared  and  moved  to  quash  the 
indictment ;  the  court  sustained  this  motion ,  and  the  State  ex- 
cepted, and  brings  the  case  here  bj  writ  of  error. 

The  third  count  of  this  indictment  being  considered  sufBciently 
formal  and  substantially  good,  raises,  before  this  court,  the 
question,  whether  a  buffalo  bull  was  within  the  meaning  of  die 
legislature,  when  they  used  the  word  ^'  cattle,"  in  the  67th  sec- 
tion of  article  8,  of  statute  of  crimes  and  punishments,  (B.  0. 
1845,  p.  364,)  or  not.  This  section  is  as  follows  :  ^<If  any 
person  shall  wilfully  and  maliciously  kill,  maim  oi^  wound  any 
cattle  of  another,  he  shall,  on  conviction,  be  punished,"  &;c. 
Here,  the  word  is  used  by  the  legislature  in  the  broadest  sense— 
cattle  embracing  horses,  cows,  sheep^  mules,  &;c.  In  another 
section  of  the  same  statute,  article  8,  sec.  38,  ^^  Every  person 
who  shall  maliciously  and  cruelly  maim,  beat  or  torture  any 
horse,  ox  or  other  cattle,  whether  belonging  to  himself  or  an* 
other,  shall,  on  conviction,"  &;c.  We  have  no  doubt  that  they 
meant  to  include  horses  under  this  general  phase,  cattle. 

We  do  not  think  that  the  legislature  meant  to  include  buffa- 
loes under  the  word  ^^  cattle. "  Buffaloes  are  not  cattle  yet 
within  the  meaning  of  the  statute ;  and  the  fact  that  this  buf- 
falo bull  was  tamed,  if  it  be  so,  does  not  bring  him  within  t^e 
provision  of  the  law,  and  while  his  tribe  is  left  out.  Though  it 
be  admitted  that  persons  may  have  buffaloes  tamed  and  domesti- 
cated, may  lawfully  acquire  property  in  them,  and  can  mun- 
tain  suits  for  injuries  done  them,  or  for  the  destruction  of 
them,  yet  the  courts  must  look  to  the  general  state  of  things 
and  to  the  circumstances  attendant  on  any  general  legislation, 
and  give  such  construction  to  the  words  of  the  law  as  to  enable 
them  to  embrace  the  ideas  and  notions  and  designs  of  the  law- 
makers. Although  it  may  prove  a  loss  to  the  owner,  and  is  of 
itself  a  serious  outrage,  maliciously  and  wilfully  to  destroy  a 
domesticated  buffalo,  yet  we  are  inclined  to  the  opinion  that  the 
legislature  never  meant  to  embrace  those  animals  under  the 
general  word  ^^  cattle."    A  tame  domesticated  buffalo  bull  is 
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not  then  under  the  proYisions  of  this  statute.    He  can  not  be 
brought  within  the  provisions  while  his  family  is  left  out. 

The  judgment  of  the  court  must  therefore  be  sustained; 
Judge  Leonard  concurring. 


Thb  State,  Defendant  in  Error,  y.  Ragan  and  anotheb, 
Plaintiffs  in  Error. 

1.  An  indictment  for  vbetting  on  an  election,  under  section  27  of  article  8  of 
the  act  concerning  crimes  and  punishments,  (R.  C.  1845,)  which  charges 
that  the  defendant,  on,  &c.,  at,  &«.,  did  then  and  there  unlawfully  bet  prop- 
erty of  a  specified  value  on  the  result  of  an  election  which  was  held  in  a  cei^ 
tain  congressional  district,  in  this  state,  on  a  specified  day  of  the  year,  be- 
tween specified  parties,  who  were  then  and  there  running  as  candidates  to 
represent  the  state  in  congress,  said  election  then  and  there  being  author- 
ized by  the  constitution  of  the  United  States  and  by  the  laws  of  this  state, 
is  good. 

Error  to  JViwton  Circuit  Court. 

J.  W.  Payne  J  for  plaintiffs  in  error.  The  indictment  is 
defective  in  not  charging  that  an  election  was  held  for  the  elec- 
tion of  a  member  to  congress,  and  that  John  S.  Phelps  and 
Waldo  P.  Johnson  were  then  running  as  candidates  for  said 
election. 

Oardenhircy  (attorney  general,)  for  the  State. 

Rylaio),  Judge,  delivered  the  opinion  of  the  court. 

This  was  an  indictment  founded  on  the  27th  section  of  the 
8th  article  of  the  act  concerning  crimes  and  punishments.  (R. 
0.  1845,  p.  404.)  The  defendants  appeared  and  moved  the 
court  to  quash  the  indictment ;  which  motion  was  overruled 
and  excepted  to,  and  saved  by  bill  of  exceptions.  The  defend- 
ants then  pleaded  not  guilty — were  tried  and  found  guilty,  and 
fined  each  one  dollar.  There  is  a  motion  on  the  record  to  ar- 
rest  the  judgment,  which  also  was  overruled.    The  defendants 
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bring  the  com  here  by  writ  of  error,  and  insist,  bj  their  conn* 
eel,  that  the  indictment  ia  insufficient. 

The  indictment  is  aa  follows  :  ^^  State  of  Missonri,  eonntj  of 
Newton  —  In  the  Newton  Circuit  Oourt,  October  term,  1854* 
The  grand  jurors  for  the  state  of  Missouri,  empannelled,  sworn 
and  charged,  &c.,  upon  their  oath,  present  that  one  Caleb  Ba- 
gan  and  George  W.  Comits,  late  of  said  county,  heretofore, 
to- wit,  &c.,  at,  &c.,  did  then  and  there  unlawfully  bet  an 
amount  of  property,  to-wit :  one  pair  of  boots,  of  the  value  of 
five  dollars,  on  the  result  of  an  election  which  was  held  in  the 
sixth  congressional  district  in  the  state  of  Missouri,  on  the 
first  Monday  in  August,  A.  D.  1864,  between  one  John  S. 
Phelps  and  Waldo  P.  Johnson,  who  were  then  and  there  run- 
nmg  as  candidates  to  represent  the  said  congressional  district 
in  the  state  of  Missouri,  in  the  congress  of  the  United  States 
of  America  ;  said  election  then  and  there  being  anthorisod  by 
the  constitution  of  the  United  States  of  America,  and  by  the 
laws  of  the  state  of  Missouri,  contrary,"  &o. 

The  27th  section  of  article  8  of  act  concerning  crimes  and 
punishments,  (R.  C.  1845,)  is  as  follows:  **  Every  person 
who  shall  bet  or  wager  any  money  or  property  or  other  valua- 
ble thing  on  the  result  of  any  election,  authorized  by  the  con- 
stitution or  laws  of  the  United  States  or  of  this  state,  o)*  on 
any  vote  to  be  given  at  such  election,  or  who  shall  knowingly 
become  stake- holder  of  any  such  bet  or  wager,  shall  be  pun- 
ished by  fine  not  exceeding  fifty  dollars."  We  consider  this 
indictment  good ;  and  that  there  is  nothing  in  the  objection 
taken  to  it  by  the  counsel  for  the  defendants.  It  substantially 
pursues  the  words  in  which  the  offence  is  described  in  the  stat« 
ute,  and  the  court  below  v^  properly  overruled  the  defend- 
ants'  motion  to  quash  and  in  arrest. 

Let  the  judgment  be  affirmed ;  Judge  Leonard  ooncarring. 
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Thb  Statb,  Respondent,  y.  Banflbld,  Appellant. 

1.  An  indictment  for  betting  on  an  election^  under  section  27  of  article  8  of 
tiie  act  concerning  crimes  and  punishments,  (R.  C.  1845,)  which  charges 
that  the  election  was  for  a  probate  judge  of  the  counfy,  and  was  held  on  a 
specified  day,  and  was  authorized  by  the  laws  of  the  state,  is  sufficient,  the 
statute  showing  that  the  day  named  was  the  one  fixed  by  law. , 

,   Appeal  from  Oreene  Circuit  Court. 

No  appearance  for  appellant. 

Oardenhircj  (attorney  general,  for  the  State,)  referred  to 
R.  C.  1846,  p.  404,  §  27,  and  Sess.  Acts,  1847,  p.  40,  41, 
42,  §  land  9. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  an  indictment  founded  on  the  27th  section  of  the 
8th  article  of  the  act  concerning  crimes  and  punishments,  (R. 
0.  1845,  p.  404.)  The  defendant  is  charged  wit^  betting  a 
pair  of  boots  with  James  Morrison,  on  the  result  of  an  election 
which  was  holden  on  the  first  Monday  in  August,  A.  D.  1855, 
in  the  county  of  Greene  and  state  of  Missouri,  for  the  office  of 
probate  judge,  within  and  for  said  county ;  one  James  DoUi- 
8on  and  George  W.  Mitchell  being  then  and  there  candidates 
for  the  said  office  of  probate  judge  ;  said  election  being  then 
and  there  authorized  by  the  laws  of  the  state  of  Missouri.  The 
time  charged  in  the  indictment,  when  the  bet  was  made,  was 
the  25th  July,  1855. 

The  defendant,  Banfield,  appeared  and  moved  to  quash  the 
indictment :  his  motion  was  overruled.  He  then  plead  guilty 
and  was  fined  ten  dollars  by  the  court.  He  then  moved  in  ar- 
rest of  judgment,  which  being  overruled,  ke  appealed  to  thii 
court  and  now  insists  upon  the  insufficieney  of  the  indictment. 
We  think  the  indictment  substantially  good.  The  public  law 
has  created  the  office  of  probate  judge  for  (Greene  county,  ani 
fixed  the  tdme  for  electing  the  probate  judge«  Thefirlit  eleotioft 
80— VOL.  zzn. 
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for  this  office  was  held  on  the  first  Monday  in  Angnst,  A.  D. 
1847,  and  the  elections  are  to  take  place  eyerj  two  years  there- 
after. Qonsequently,  the  first  Monday  in  Angust,  1865,  was 
the  day  for  said  election  of  probate  jndge  for  said  county  of 
Greene.  The  indictment  charges  that  the  said  election  was  then 
and  there  authorized  by  the  laws  of  the  state  of  Missouri. 

The  indictment  being  good,  the  judgment  of  the  court  below 
must  be  affirmed  ;  Judge  Leonard  concurring. 


Thb  Statb,  Defendant  in  Error,  y.  Tore  k  Yobk,  Plaintiffs 

in  Error. 

1.  The  constitutioiiality  of  a  law  establishing  a  new  county  can  not  be  inquir- 
ed  into  upon  a  motion  to  quash  an  indictment  found  in  a  court  of  such 
county.    (State  t.  Rich,  20  Mo.  393^  affirmed.) 

2.  An  indictment  under  the  37th  section  of  the  2d  article  of  the  act  concern* 
ing  crimes  and  punishments,  (R.  C.  1845,)  which  charges  that  the  defend- 
ants (Y.  k,  Y.)  ^'on,  kc.f  at,  Slc,,  upon  the  body  of  one  J.  M.  J.,  then 
and  there  being,  and  assault  did  then  and  there  unlawfully  and  feloniously 
make,  and  the  said  Y.  k,  Y.,  with  sticks,  rocks,  stones  and  knives,  then  and 
there,  being  deadly  weapons,  &c.,  in  and  upon  the  head,  face  and  body  of 
him,  the  said  J.,  then  and  there  did  assault  and  beat,  with  the  intent  him, 
the  said  J.,  then  and  there  feloniously  to  kill,  contrary,''  9lc,,  is  good. 

Error  to  Dent  Circuit  Court. 

J.  JR.  Jimold^  for  plaintiff  in  error. 
Oardenhire^  (attorney  general,)  for  the  State. 

RrLANDy  Judge,  delivered  the  opinion  of  the  court. 

This  was  an  indictment  for  a  felonious  assault.  The  defend- 
ants appeared  and  pleaded  not  guilty.  They  were  convicted 
and  fined  each  the  sum  of  five  hundred  dollars.  A  motion  for 
a  new  trial  was  made  and  oyerruled.  A  motion  likewise  in 
arrest  of  judgment  was  made  and  oyerruled.  Exceptions  were 
taken  and  the  case  was  brought  here  by  writ  of  error. 
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We  have  endeavored  in  vain  to  get  such  a  record  here  as 
wonld  enable  us  to  see  what  was  done  in  the  Circuit  Court.  We 
see  a  line  or  two  of  the  evidence  put  down  in  the  record,  in  what 
we  suppose  was  meant  for  a  bill  of  exceptions  ;  but  the  clerk 
says  this  was  jdot  all  the  evidence ;  but  he  can  not  copy  any 
more,  because  it  was  not  saved  or  put  down  in  writing.  It  is 
not  the  clerk*s  duty  to  save  the  evidence.  It  is  the  duty  of  the 
party  excepting,  either  the  circuit  attorney,  or  the  defendant's 
attorney. 

There  being  here  no  evidence  saved,  it  is  not  in  our  power  to 
say  whether  the  instructions  were  proper  or  not.  Indeed  we 
can  not  tell  which  were  given  or  which  refused.  Some  have 
marks  near  to  them  on  the  margin,  thus,  ^^  +  " ;  ethers,  the 
word  ^^  rejected"  on  the  margin  ;  others,  both  the  cross  mark 
and  the  word  *'  rejected. ''  But  the  record  nowhere  states 
which  were  given  or  which  refused.  The  indictment  is  copied 
in  the  record  some  three  or  four  times,  in  answer  to  the  various 
writs  of  certiorari  which  were  from  time  to  time  awarded, 
and  the  reasons  in  arrest  of  judgment  are  also  very  prominent 
in  the  various  efforts  to  complete  the  record. 

From  the  reasons  in  arrest  of  judgment,  a  very  important 
item,  one  indeed  which  was,  in  all  probability,  the  ruling  cause 
of  bringing  ^he  case  before  this  court,  is  the  unconstitution- 
ality of  the  county  of  Dent.  There  is  nothing  on  the  record  to 
raise  or  support  tfiis  question,  and  it  strikes  us  as  a  novel  pro- 
ceeding for  any  of  the  courts  of  this  state  to  undertake  to  kill 
off  any  one  of  the  counties  of  the  state  established  by  law,  by  a 
mere  motion  in  arrest  of  judgment  in  a  criminal  case  for  a 
misdemeanor.  (See  the  case  of  the  State  v.  Rich  k  Rich,  20 
Mo.  898. )  The  motion  for  a  new  trial,  on  account  of  newly 
discovered  testimony,  has  nothing  in  it.  The  record  nowhere 
shows  what  the  newly  discovered  testimony  is ;  we  therefore 
can  not  pass  upon  the  action  of  the  inferior  court  in  overruling 
the  motion.  We  have  disposed  of  all  the  questions  before  us 
which  we  can  see  upon  this  record,  except  the  sufficiency  of 
the  indictment.    We  will  now  consider  this  question.    The  in- 
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dictment,  in  oir  opinion^  ii  Bnfficient.  Tho  ehirges  that  Asa 
York  and  JcAn  Yoric,  both  late  of  the  eoimty  of  Dent,  on,  ke.j 
in  and  upon  the  body  of  one  James  M.  Jonesi  then  and  there 
being,  an  aesaalt  did  then  and  there  unlawfully  and  feloniously 
make,  and  John  York,  with  stioks,  rocks,  stones  and  knires, 
then  and  there  being  deadly  weapons,  &c.,  in  and  upon  the  head, 
face  and  body  of  him,  the  said  Jones,  then  and  there  did  as- 
sault and  beat,  with  the  intent  him,  the  said  Jones,  then  and 
there  feloniously  to  kill,  contrary,  &c. 

We  think  that  this  indictment  is  substantially  good  and  suf- 
ieient  It  is  under  the  87th  section  of  the  2d  article  of  die  act 
concerning  crimes  and  punishments.  Here,  the  weapons  used 
are  averred  to  be  deadly  weapons ;  the  beating  is  alleged  to 
have  been  done  on  the  head,  face  and  body,  and  done  wiik  die 
intent  of  feloniously  to  kill.  Had  the  killing  taken  place 
here,  a  felony  would  have  been  committed.  There  is  nothing 
then  in  the  motion  to  arrest  on  account  of  the  insufliden<7  of 
the  indictment.  (See  Cai;rico  y.  State,  11  Mo.  599 ;  Jennings 
T.  The  State,  9  Mo.  862 ;  The  State  v.  McGrath  and  otbeis, 
19  Mo.  678 ;  Johnson  t.  The  State,  7  Mo.  188.) 

The  judgment  of  the  Circuit  Court  must  be  aflkmed ;  Judge 
Leonard  concurring. 


The  Statb,  Respondent,  v.  Slater,  Appellant. 

1.  A  marrfod  wobah,  who  baa  been  abandoned  by  ber  husband  for  fire  yean, 
may  properly  be  cbarged  at  the  bead  of  the  family  whose  peace  is  diitvb^ 
ad}  in  an  indictment  under  section  15  of  article  7  of  tiie  act  eooeemiDS 
crimes  and  punishments  (R.  C.  1845). 

Apptalfrom  Mwton  Circuit  Court. 

The  case  is  stated  in  the  opinion  of  the  court. 
Hendricks  for  appellant,  insisted  that  there  was  a  yariaaee 
between  the  indictment  and  proof. 
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SU«t  T.  Slater. 

Oardenhir$j  (attorney  general,)  for  the  State,  that  there 
wag  no  Tarianoe,  cited  8  Humph.  216 ;  17  Ala.  486  ;  20  Mo. 
76;  K  0.  1846,  p.  478,  §18.) 

Bylakd,  Judge,  delivered  the  opinion  of  the  court. 

l%e  defendant  was  indicted  in  the  Newton  Circuit  Court  for 
disturbing  the  peace  of  the  family  of  Mary  Biggs. 

The  defendant  appeared  to  the  indictment,  and  upon  the  trial 
thereof  the  State  gare  evidence  ^*  that  the  defendant,  about  the 
96ih  or  27th  July,  1854,  in  the  night  time,  disturbed  the  peace 
of  Mary  Biggs  and  her  children,  residing  and  being  with  her  in 
the  said  house,  for  which  family  she  had  provided  and  acted  as 
head  of  the  family  since  the  desertion  and  absence  of  her  bus* 
band,  by  there  making  loud  and  unusual  noise,  loud  and  inde* 
eent  conversation,  and  by  threatening  to  kill  her  son,  Ira 
Biggs,  and  that  he  would  spill  his  blood  in  the  yard ;  and  that 
he  would  have  satisfaction  for  the  money  he  had  to  pay  by  the 
proceedings  of  Ira  Biggs  had  against  him,  by  spilling  his 
blood  in  her  sight.  It  was  also  proved  that  Mary  Biggs  was  a 
married  woman ;  diat  her  husband  had  not  lived  with  her  for 
the  last  five  years  ;  that  some  five  years  ago  he  left  her,  and 
took  up  with  another  woman  and  went  off — had  been  seen  in 
the  neighborhood  some  two  and  a  half  years  since,  but  had  not 
been  heard  of  since  then ;  she  never  expected  him  to  return, 
and  if  he  did  return  she  did  not  expect  to  live  with  him  again. 

The  defendant  objected  to  this  evidence  as  not  proper  to  go 
to  the  jury,  and  moved  the  court  to  exclude  it  from  the  jury. 
The  court  overruled  this  motion,  and  permitted  the  evidence  to 
go  to  the  jury.  The  defendant  excepted,  and  after  a  verdict 
of  the  jury  finding  him  guilty,  he  moved  for  a  new  trial,  which 
being  denied,  he  brings  the  case  here  by  appeal. 

The  only  question  for  our  consideration  is,  was  the  evidence 
proper  and  legal  to  go  before  the  jury  7  The  16th  section  of 
the  7th  article  of  the  act  concerning  crimes  and  punishments, 
(B.  C.  1845,  p.  396,)  declares  that  "If  any  person  or  per- 
sons shall,  in  the  night  time,  wilfully  disturb  the  peace  of  any 
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neighborhood,  or  of  any  family^  by  loud  and  nnnsnal  noise, 
loud  and  offensiye  or  indecent  conyersation,  or  by  threatening^ 
challenging  or  fighting,  every  person  so  offending  shall,  npon 
conyijotion,  be  adjadged  gailty  of  a  misdemeanor,  and  be  pan- 
ished,"  &c.  The  indictment  charges  that  the  defendant  did, 
in  the  night  time,  with  force  and  arms,  unlawfully  and  wUfolIy 
disturb  the  peace  of  the  family  of  Mary  Biggs,  by  then  and 
there  making  lend  and  unusual  noise,  &c.  The  family  dis* 
turbed  was  charged  to  be  the  family  of  Mary  Biggs.  The  de- 
fendant objected  to  the  evidence,  because  it  shows  Mary  Kggs 
was  a  married  woman,  and  therefore  it  was  not  her  family,  but 
the  family  of  her  husband*  We  think  the  court  properly  ad- 
mitted this  evidence,  and  that  the  family  was  properly  described 
as  being  the  family  of  Mary  Biggs.  Her  husband  had  aban- 
doned her — ^taken  up  with  another  woman,  and  had  gone  off«» 
had  left  her  five  years  before.  She  had  her  house  and  her 
children  living  with  her ;  she  provided  for  them.  Now,  beyond 
doubt,  this  was  a  family.  Now  who  was  its  head  ?  The  evidence 
showed  that  Mary  Biggs  had  her  children  residing  and  being 
with  her  in  the  house,  around  which  the  disturbance  was  made ; 
that  she  had  provided  and  acted  as  the  head  of  the  family  since 
the  desertion  and  absence  of  her  husband.  Can  there  be  a 
doubt,  then,  but  she  was  the  head  of  the  family?  We  think 
not.  She  being  the  head  of  the  family,  it  was  properly  d^eri- 
bed  as  her  family,  and  the  evidence  was  propwly  admitted.  He 
who  supervises,  controls  and  manages  the  affairs  ^out  a  house 
is  the  head  of  a  family.  A  constable  in  the  township  where 
Mary  Biggs  lives,  with  an  execution  against  her,  would  not 
have  doubted  for  a  moment  that  she  was  the  head  of  a  family. 
(Wade  V.  Jon^,  20  Mo.  75,  and  authorities  therein  cited  on 
tliis  subject. )  The  judgment  below  must  be  affirmed ;  Judge 
Leonard  concurring. 
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Thb  Statb,  Plaintiff  in  Error,  y.  Zwiflb,  Defendant  in  Error. 

1.  A  criminal  recognizance  taken  by  a  county  court,  as  such,  muat  be  certi- 
fied under  the  seal  of  the  court.  If  taken  by  the  judges,  as  magistrates,  it 
most  be  certified  by  them,  and  not  by  the  clerk  of  liie  court. 

Error  to  Cooper  Circuit  Court. 

Scire  facias  upon  a  recognizance.  The  defendants  pleaded 
nul  tiel  record.  At  the  hearing,  the  State  offered  to  read  in 
evidence  a  recognizance  signed  by  the  defendants,  purporting 
to  have  been  taken  in  the  Cooper  county  court,  conditioned  for 
the  appearance  of  one  of  them  at  the  next  term  of  the  Oircuit 
Court,  to  answer  such  indictment  as  might  be  preferred  against 
him  for  burglary,  and  that  he  should  not  depart  ^rithout  leave. 

The  only  certificate  to  the  recognizance  was  one  signed  by 
the  clerk,  without  the  seal  of  the  court.  The  Circuit  Court 
excluded  this  evidence,  and  no  other  being  offered,  gave  judg- 
ment for  the  defendants.  The  State  brings  the  case  here  by 
writ  of  error. 

Oardenhircy  (attorney  general,)  for  the  State. 

Jldamsy  for  defendants  in  error,  referred  to  4  Bouvier's 
Inst.  96,  96,  97 ;  Todd  &  Means  v.  The  State,  1  Mo.  566 ; 
1  Bouvier^s  Inst.  342-8 ;  R.  C.  1845,  p.  898.  §  14,  p.  862, 
§86. 

Leonabd,  Judge,  delivered  the  opinion  of  the  court. 

We  had  occasion,  in  the  case  of  the  State  v.  Randolph,  (see 
p.  474)  decided  at  the  present  term,  to  consider  somewhat  at 
large  the  doctrine  in  reference  to  criminal  recognizances ;  and, 
referring  to  the  opinion  in  that  case,  shall  proceed  at  once  to 
state  the  ground  .upon  which  we  think  the  present  judgment  must 
be  affirmed.  We  then  remarked  that,  *^  at  common  law,  the 
obligation  (of  a  recognizance)  was  created  by  the  mere  verbal 
acknowledgment  of  the  parly,  which  the  law  entrusted  the  court 
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or  officer  with  the  dnty  of  taking,  and  certifjing  to  the  proper 
court ;  bat  oar  statate  (B.  G*  1845,  chap.  188,  art.  9,  §  14) 
has  altered  this,  and,  for  the  better  secaritj  of  the  party 
against  miitake  or  design,  has  reqaired  all  recognixamces,  taken 
in  open  coart,  to  be  entered  on  the  minates  of  the  court,  and  the 
substance  to  be  read  to  the  party ;  and  in  all  other  cases,  when 
taken  oat  of  court,  by  any  person  authorized  thereto,  to  be  in 
writing,  and  signed  by  the  persons  to  be  bound.  Of  course, 
the  party  is  bound  as  soon  as  the  obligation  is  entered  into  in 
the  form  prescribed ;  but  if  it  be  taken  by  an  officer,  or  by 
another  court,  it  must  be  certified  and  filed  in  the  court  where 
the  party  is  bound  to  appear,  in  order  to  render  it  co^iplete 
and  make  it  effectual.''  And  then  we  held  that,  if  it  were 
imperfectly  certified,  the  defect  might  be  amended  at  any  time 
before  the  objection  was  disposed  of.  The  question  here  is, 
whether  the  recognizance  was  sufficiently  certified  to  the  Cooper 
Circuit  Court,  so  as  to  entitle  the  state  to  execution  upon  it ; 
and  we  think  that  it  was  not — whether  it  be  considered  as  a  re- 
cognizance taken  in  the  Cooper  county  court,  or  as  one  taken 
by  the  judges  of  that  court.  In  the  first  case,  it  should  have 
been  certified  under  the  seal  of  that  court,  as  that  is  the  only 
mode  in  which  a  court  of  record  can  authenticate  its  acts  ;  and 
the  duty  of  the  clerk  (R.  C.  1845,  chap.  138,  art.  2,  §  36) 
was  to  transmit  the  recognizance,  not  to  authenticate  the  act  by 
his  signature  merely.  Upon  the  other  supposition,  that  it  was 
the  act  of  the  individual  judges,  as  magistrates,  and  not  as  a 
court,  it  should  have  been  authenticated  as  such  by  their  own 
certificate,  and  not  by  the  certificate  of  another;  so  that, 
^^quacuufue  viadaia^^^  the  recognizance  was  insufficiently 
certified,  and  the  judgment  must  therefore  be  affirmed. 
Judge  Byland  concurring,  judgment  affirmed* 
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Stftte  ▼.  Leyent. 


Thb  State,  Defendant  in  Error,  v.  Lbvbns,  Plaintiff  in  Error. 

1.  An  indictment  of  a  road  overseer  for  failing^  to  keep  his  road  in  repair,  un- 
der the  act  concerning  roads  and  highways,  (R.  C.  1845,)  mast  state,  in 
terms  or  in  SQhstance^  that  the  failure  waa  wilf uL 

Error  to  Morgan  Circuit  Court. 

Indictment  of  a  road  overseer  for  not  keeping  his  road  is  re- 
pair. The  indictment  charged  that  the  defendant,  ^^  on,  &;c., 
in  the  county  of  Morgan  aforesaid,  was  overseer  of  road  dis- 
trict  number  fifteen,  in  said  county,  on  the  road  leading  from 
the  first  branch  beyond  Joshua  Self  ^s  to  the  cross  street  in  the 
town  of  Florence,  duly  appointed  and  notified  thereof,  and  the 
said  road  district  was  then  and  there  obstructed  by  trees  and 
limbs  of  trees,  which  then  and  there  incommoded  horsemen  and 
earriages,  and  there  were  then  and  there  stumps  therein,  ex- 
ceeding eight  inches  in  height,  and  wet  ground  and  small  water 
courses  not  causewayed  or  bridged  in  such  a  manner  as  to  en- 
able horsemen  and  carriages  to  pass  with  safety ;  and  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  said 
road  district  was  not  then  and  there  kept  in  repair  according  to 
law,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state.'' 

F.  P.  Wright^  for  plaintiff  in  error. 

Oardenhire,  (attorney  general,)  for  the  Stisite. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

This  was  an  indictment  against  the  defendant  as  road  over- 
seer, for  failing  to  keep  the  road  district  of  which  he  was  over* 
seer  in  repair.  The  defendant  was  convicted,  and  made  a 
motion  in  arrest  of  judgment,  which  being  overruled,  he  sued 
out  this  writ  of  error. 

This  indictment  is  founded  on  the  act  for  opening  and  re- 
pafaring  public  roads  and  highways.     (B.  0.  1845,  p.  960.) 
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state,  to  OM  of  Squire  k,  Reed,  t.  Bird. 

The  62d  section  of  this  act  provides  that,  '^  if  any  road  over- 
seer shall  wiffuUy  fail  or  neglect  to  keep  his  road  in  good  re- 
pair, Ac,  he  shall  forfeit  and  pay  the  sum  of  ten  dollars.'' 

The  indictment  does  not  charge  that  the  overseer  wiffiilh/ 
failed  to  keep  his  road  in  repair.  Indictments  most  pursue  the 
words  of  the  statute  on  which  they  are  founded.  This  is  a  well 
established  principle  in  our  code  of  crimiDal  procedure. 

Judge  Byland  concurring,  the  judgment  will  be  reversed; 
Jud^e  Leonard  absent. 

Btlakd,  Judge.  The  indictment  is  insufficient ;  it  does  not 
charge  the  offence  in  the  words  of  the  statute,  nor  in  words  of 
similar  import,  nor  in  words  substantially  of  the  same  meaning. 


The  Statb,  to  use  of  Squibb  &  Rbbd,  Bespondent,  v.  fiiBD 
&  GiLBBBT,  Appellants. 

1.  In  an  action  against  the  sureties  in  a  constable's  bond^  the  judgment  was^ 
under  the  circumstances^  reversed  for  the  refusal  of  the  court  below,  in  the 
exercise  of  its  discretion^  to  permit  the  defendants,  after  a  motion  to  dis- 
miss overruled  and  before  judgment  by  default,  to  file  ttieir  answer  setting 
up  lapse  of  time  as  a  bar. 

2.  Where  a  statute  creates  an  absolute  bar  by  the  mere  lapse  of  time,  without 
any  exception,  the  defence  may  be  made  by  demurrer,  if  the  necessary  facts 
appear  in  the  petition. 

3.  The  admissions  of  a  constable,  forming  no  part  of  the  n»  fut^,  are  not 
evidence  against  his  securities. 

Jippeal  from  Weston  Court  qf  Common  Pleas. 

This  was  an  action  begun  September  15,  1854,  against 
Stevens  and  his  securities,  upon  his  official  bond  as  constable. 
It  appeared  from  the  petition  that  the  bond  was  dated  August 
7, 1851 ;  that  it  recited  the  appointment  of  Stevens  as  consta- 
ble in  the  place  of  one  Fatten,  removed,  and  was  conditioned 
in  the  usual  form  of  a  constable's  bond.    There  was  no  allega- 
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tion  as  to  the  time  when  Stevens'  term  of  office  expired.  The 
breach  assigned  was,  thbt  the  constable  had  received  from  the 
beneficial  plaintiffs  a  note  against  one  Davis  for  collection ,  had 
ooUected  the  money,  and  failed  to  pay  the  same  over  on  de- 
mand. 

The  history  of  the  proceedings  up  to  the  time  of  judgment 
against  Bird  &  Gilbert,  the  securities,  for  want  of  an  answer, 
is  sufficiently  stated  in  the  opinion  of  the  court.  Upon  the  as- 
sessment of  damages,  the  plaintiffs  were  allowed  to  prove  an 
admission  by  Stevens  to  Doniphan,  made  during  the  pendency 
of  a  suit  on  the  note  against  Davis,  which  Stevens  had  em- 
ployed Doniphan  to  conduct,  that  he  had  collected  the  money ; 
and  to  the  admission  of  this  evidence,  the  defendants.  Bird  & 
Gilbert,  excepted.  After  final  judgment  against  them,  they 
appealed  to  tiiis  court. 

H.  M.  Fortes  J  for  appellant.  1.  The  petition  was  insuffi- 
cient. The  law  positively  declares  that  no  suit  shall  be  brought 
against  the  securities  of  a  constable  on  his  official  bond,  unless 
the  same  is  brought  within  two  years  after  the  expiration  of  his 
term  of  office.  (B.  G.  1845.)  In  this  case,  it  appeared  on 
the  face  of  the  petition  that  more  than  two  years  had  elapsed 
after  the  expiration  of  the  term  for  which  Stevens  was  appointed 
constable,  as  the  court  is  bound  to  know  the  law  which  fixes  the 
term  for  which  constables  are  elected.  2.  The  defendants 
should  have  been  permitted  to  file  their  answer  after  the  motion 
to  dismiss  was  overruled.  The  plaintiff  had  waived  his  right  to 
object  to  the  time  within  which  the  motion  was  filed,  by  consent- 
ing to  a  continuance.  8.  The  admissions  of  Stevens  to  Doni- 
phan were  not  admissible  evidence  against  the  defendants,  Bird 
&  Gilbert.  (2  Phill.  on  Ev.  669,  671,  673 ;  Hotchkiss  v. 
Lyon,  2  Blackf.  Bep. ;  8  Har.  &  McH.  242 ;  5  Esp.  26 ;  8 
Bouvier's  Inst.  364 ;  Starkie's  Ev.  tit.  Admissions ;  1  Greenl. 
Ev.  §187,188.) 

MeU  Sr  StringfeUoWy  for  respondent.  1.  The  motion  to 
dismiss  was  properly  overruled,  both  because  it  was  filed  too 
late,  and  because  the  statute  of  limitations  can  only  be  taken 
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advantage  of  by  answer.  8.  The  eonrt  will  not  mterfere  with 
the  discretion  exercised  bj  the  court  below  in  refusing  to  pa^ 
mit  the  answer  to  be  filed,  as  it  can  not  see  the  reasons  which 
o^rated  on  the  mind  of  the  court.  The  statute  of  limitations 
is  an  iniquitous  defence,  and  is  not  favored.  8.  The  admis- 
sions made  by  Stevens,  while  he  had  the  management  of  the 
suit  for  the  collection  of  the  money,  were  a  part  of  the  res 
geaiasj  and  were  admissible. 

Lbokabd,  Judge,  delivered  the  opinion  of  the  court. 

At  the  return  term  no  proceedings  were  had,  except  a  single 
entry,  postponing  the  ease  to  another  day.  At  the  next  term^ 
the  defendants  filed  a  motion  to  dismiss,  because  it  appeared 
upon  the  petition  that  the  suit  was  commenced  more  tlian  two 
years  after  the  expiration  of  the  constable's  term  of  service,  and 
the  motion  and  suit  were,  by  agreement  of  the  parties,  both 
postponed  until  the  next  term — the  plaintiff,  at  the  same  time, 
taking  an  order  for  an  alias  writ  against  the  constable,  who  had 
not  yet  been  served.  At  the  succeeding  term,  the  motion  to 
dismiss  was  overruled,  and  the  sureties,  no  default  having  been 
taken  against  them,  immediately  presented  an  answer  setting 
up  the  same  defence,  and  asked  leave  to  file  it,  which  was  de* 
nied,  and  judgment,  for  want  of  an  answer,  given  against  them. 
The  plaintiff  then  discontinued  as  to  the  constable,  who  had 
been  served  with -process  since  the  last  term,  and  the  court 
proceeded  at  once  to  assess  the  plaintiff's  damages. 

The  judgment  will  be  reversed  because  the  defendants  men 
not  allowed  to  make  their  defence.  In  matters  of  discretion, 
and  this  was  certainly  of  that  character,  we  do  not  int^fere, 
except  it  appear  clearly  to  us  that  the  court  has  erred  in  the 
exercise  of  it,  to  the  manifest  injury  of  the  complaining  party, 
and  such,  we,  think,  was  the  case  here.  The  purposes  of  jus* 
tice  will  be  best  subserved  by  allowing  a  party  to  file  his  an- 
swer at  any  time  before  his  default  has  been  acted  upon,  in  all 
cases  wheti  he  has  a  real  defence  to  make,  afid  it  will  not  create 
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delay  in  the  determination  of  the  cause,  or  prejadioe  the  just 
rights  of  the  plaintiff,  and  there  is  no  reason  to  believe  that 
the  failure  to  answer  was  wilful,  or  for  any  improper  purpose. 
And  it  seems  to  us  that  every  thing  concurred  here  to  require 
the  court  to  allow  the  answer  to  be  filed.  Indeed,  no  ground 
has  been  suggested,  nor  does  any  occur  to  us  why  it  should  not 
have  been  done.  We  remark,  without  however  expressly  de- 
eding the  matter,  that  the  statute  (<<  Constables,"  section  6) 
npon  which  the  defendants  rely,  seems  to  create  an  absolute 
bar  by  the  mere  lapse  of  two  years,  without  any  exception  ;  and 
the  rule  of  law,  in  such  cases  is,  that  the  defence  maybe  made 
by  demurrer,  if  the  necessary  facts  appear  upon  the  pleading. 
(Fellow  V.  Lee,  2  Barb.,  8.  0.,  490;  Humbert  v.  Trinity 
Church,  7  Paige,  195 ;  and  Hook  v.  Whitlock,  Id.  873,  and 
oases  there  cited. ) 

It  is  very  true  there  was  no  reason  or  authority  for  substi* 
tuting  a  motion  in  lieu  of  a  demurrer,  and  the  defendants^ 
motion  was  clearly  an  improper  mode  of  making  their  defence, 
even  if  the  necessary  facts  appeared  upon  the  petition.  The 
difference,  however,  between  the  two  is  more  formal  than  sub- 
stantial ;  it  was  manifestly  a  mere  slip  here,  in  the  party,  as 
to  the  proper  mode  of  presenting  the  defence ;  it  was  not  ex* 
oepted  to  at  the  time  by  the  plaintiffs,  but  was  rather  acquiesced 
in  by  them,  and  no  delay  would  have  resulted  from  allowing  it 
to  have  been  made  by  answer. 

We  do  not  feel  ourselves  at  liberty  to  denounce  the  defence 
as  unconscionable — entitled  to  no  indulgence — and  available 
only  to  a  party  keeping  himself  strictly  within  the  rules  of  law. 
These  defendants  were  not  endeavoring  to  avoid  the  payment  of 
their  own  debt  by  the  mere  lapse  of  time,  but  were  defending 
themselves  against  the  heavy  penalties  inflicted  upon  them,  as 
the  constable's  sureties,  for  an  alleged  breach  of  his  duty,  by 
insisting  upon  the  plaintiff's  omission  to  institute  their  suit' 
within  the  time  allowed  by  statute,  under  which  the  plaintiffs 
themselves  claim  the  penalty.  When  they  entered  into  this  bond, 
it  might  very  well  have  been  their  understanding,  if  not  part  of 
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their  contract  created  bj  the  law,  that  ihey  should  oontinae 
liable  during  two  years  from  the  expiration  of  the  term  of  ser- 
vice, and  no  longer,  unless  called  to  account  within  that  time, 
and  they  might  have  willingly  entered  into  such  an  undertaking, 
when  they  would  have  at  once  refused  to  become  responsible  for 
an  indefinite  period  of  time.  But  we  need  pursue  the  subject 
no  farther,  except  to  obserre  that,  by  the  statute,  the  constable 
is  to  continue  in  office  until  his  successor  is  elected  and  quali- 
fied, and  not  for  two  years  only ;  and  so  it  does  not  certoinly 
appear  from  the  petition  at  what  time  the  constable's  term  of 
service  expired,  and  that  had  this  been  otherwise,  the  defend- 
ants would  have  had  the  benefit  of  their  objections  to  the  peti- 
tion here  upon  the  overruling  of  their  motion. 

The  other  points  in  the  case  need  not  be  decided ;  but  it  may 
not  be  improper  to  remark  that  the  constable's  admission,  made 
to  Doniphan,  was  clearly  inadmissible  against  them ;  this  con- 
versation was  no  part  of  the  res  gestse — the  collection  of  the 
money,  which  was  the  official  act  of  the  officer,  for  which  the 
plaintiff  sought  to  recover  against  his  securities,  but  was  merely 
a  narration  of  that  affair — certainly,  good  evidence  against 
himself,  as  his  own  admission  of  what  he  had  transacted,  but 
not  against  others,  although  they  were  bound  for  him  in  refer- 
ence to  the  act  to  which  the  conversation  related.  (Qreenl. 
Ev.  §187.) 

Judge  Byland  concurring,  the  judgment  is  reversed,  and  the 
cause  remanded. 


Thb  Stats,  Plaintiff  in  Error,  v.  Bai^olph,  Defendant  in 

Error. 

1.  Ab  to  the  essentials  of  a  criminal  recognizance. 

2.  Where  a  recognizance  is  improperly  certified^  the  defect  may  be  amended 
at  any  time  before  the  objection  is  disposed  of,  on  such  terms  as  will  pro- 
tect the  party  from  being  prejudiced  by  it. 

3.  It  is  not  essential  to  the  validity  of  a  recognizance  taken  by  a  justice,  con- 
ditioned that  a  party  shall  appear  in  court  "  to  answer  an  indictment,  and 
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not  depart  without  leave/'  that  it  should  describe  the  offence  with  which 
the  party  is  charged,  or  state  the  facts  which  gave  the  justice  jarisdiction  \ 
nor  need  these  facts  be  stated  in  the  writ  of  HvrBfacioi.  It  is  sufficient  that 
they  appear  on  the  files  and  entries  of  the  court 

4.  A  demurrer  to  a  Bcire  faelat  upon  a  forfeited  recognizance,  is  not  to  be 
regarded  as  taken  to  what  appears  in  the  writ  or  in  the  recognizance,  but 
to  what  appears  of  record. 

5.  A  proceeding  by  $cir$  facia$  upon  a  forfeited  i^ecognizanae,  is  not  a  civil 
action  within  the  meaning  of  the  practice  act  of  1849,  but  a  mere  continu- 
ation of  an  existing  proceeding. 

Error  (p  Callaway  Circuit  Court. 

Scire  facias  upon  a  Forfeited  recognizance.  The  recogni- 
lance  was  filed  in  the  office  of  the  clerk  of  the  Circuit  Court  on 
the  9th  of  October,  1864,  and  was  as  follows  : 

^<  State  of  Missouri  —  county  of  Callaway.  Be  it  remem- 
bered, that,  on  the  15th  day  of  September,  A.  D.  1854,  Robert 
D.  Randolph  and  Robert  Randolph,  sr.,  of  Callaway  county, 
personally  came  before  me,  a  justice  of  the  peace  within  and 
for  said  county,  and  acknowledged  themselves  to  owe  to  the 
state  of  Missouri,  that  is  to  say,  Robert  D.  Randolph,  the  sum 
of  two  hundred  and  fifty  dollars,  and  the  said  Robert  Randolph, 
ST.,  the  sum  of  two  hundred  and  fifty  dollars,  to  be  levied  of 
their  goods  and  chattels,  lands  a^d  tenements,  if  the  said  Robt. 
D.  Randolph  shall  fail  in  the  condition  underwritten.  The 
condition  of  this  recognizance  is  such,  that  if  the  above  bounden 
Robert  D.  Randolph  shall  personally  appear  at  the  Circuit 
Court,  on  the  first  day  of  the  next  term  thereof,  to  be  holden  for 
Ae  county  of  Callaway  on  the  9th  day  of  October  next,  then 
and  there  to  answer  an  indictment  to  be  preferred  to  the  grand 
jury  against  the  said  Robert  D.  Randolph  for  assault,  beat  and 
cut,  on  purpose,  of  malice  aforethought,  whereof  he  stands 
charged,  and  shall  not  depart  the  same  without  leave  of  the  said 
court,  then  this  recognizance  to  be  void ;  else  to  remain  in  full 
force.  ^^RoBBRT  D.  Randolph,  (seal.) 

<^ Robert  Randolph,        (seal.) 

<<  Taken  and  certified  the  day  and  year  last  aforesaid. 

"Zadook  Hook,  J.  P.,  (seal.)" 
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On  the  lame  day,  there  was  filed  in  the  office  of  the  olerk  the 
justice's  transcript,  as  follows : 

^^  State  of  Missouri  v.  R.  D.  Randolph.  Assault;  upon 
affidavit  of  H.  B.  Renor.  Warrant  issued  in  this  cause  18th 
day  of  September,  1854,  and  returnable  forthwith,  and  deliv- 
ered to  W.  T.  Snell,  sheriff  Callaway  county. 

**W.  B,  TucKBE,  J.  p. 

^^  This  cause  came  on  to  be  heard  on  the  16th  day  of  Septem- 
ber, 1854,  the  defendant  being  here  in  court.  Both  the  parties 
being  ready  for  trial,  and  the  witnesses  in  this  cause  having 
been  duly  examined,  and  their  examination  having  been  duly 
committed  to  writing,  and  after  due  deliberation  and  oonsidMra- 
tion  by  the  justice,  it  is  ordered  and  adjudged  that  this  cause 
be  cer^ed  to  the  Cifouit  Court  of  Callaway  county,  and  that 
the  said  defendant  enter  into  a  recognisance  to  appear  before 
the  judge  of  our  said  Circuit  Court  on  the  second  Monday  ifi 
the  month  of  October  next,  in  the  sum  of  two  hundred  and 
fifty  dollars  for  himself  and  two  hundred  and  fif^  doIUn 
for  his  security,  and  thereupon  said  defendant  ^tered  into 
said  bond,  with  Robert  Randolph,  sr.,  as  his  security,  a«  di* 
rected  by  law." 

To  this  transcript  was  annexed  the  c^tificate'of  W.  B. 
Tucker,  the  justice. 

On  the  12th  of  October,  1854,  a  forfeiture  of  the  rec^ni- 
aance  was  entered  in  the  Circuit  Court,  and  on  the  19th  of  De- 
cember, a  scire  facias  issued  upon  it,  which,  after  reciting  that 
it  was  taken  ^^  before  William  B.  Tucker,  otherwise  Zadock 
Hook,  justices  of  the  peace  within  and  for  Callaway  ooon^," 
uid  its  condition,  and  the  forfeiture,  commanded  the  sheriff  to 
make  known  to  the  said  Robert  D.  Randolph  and  Robert  Ran- 
dolph, sr.,  that  they  appear  at  the  next  term  of  the  court  to 
show  cause  why  execution  should  not  issue  for  the  penalty. 

At  the  next  term,  the  defendants  appeared  by  attorney,  and 
filed  a  demurrer,  pending  which,  on  motion  of  the  circait  at- 
torney, the  suit  was  dismissed  as  to  Robert  D.  Randolph,  and 
W.  B.  Tucker,  the  justice,  was  permitted  to  add  to  the  reeog- 
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nixanoe,  nunc  pro  tuncj  the  following  certificate :  ^<  Taken  and 
certified  before  me  on  the  15th  day  of  Beptember,  1864. 

"  W.  B.  TUOKBB,  J.  P.'* 

Afterwards,  npon  a  hearing,  the  demnrrer  was  sustained,  and 
the  case  is  brought  here  by  writ  of  error. 

Oardenhirej  (attorney  general^)  submitted  the  case  for  the 
State  without  brief  or  argument. 

H.  C.  Hayden^  J.  W.  Morrpw  and  C.  H.  Hardin^  for 
defendant  in  error,  in  their  brief  argued  the  following  points  : 
1.  The  recognizance  is  invalid  because  it  does  not  appear  upon 
its  face  that  the  principal  recognizor  was  charged  with  any 
crime  or  misdemeanor  for  which  the  justice  was  authorized  to 
hold  him  to  bail.  It  is  essential  to  the  validity  of  a  recogni- 
sance that  a  crime,  in  substance^  should  be  charged.  (8  J. 
J.  Marsh.  642,  648  ;  1  Dana,  528,  165 ;  2  Kelly,  Georgia, 
868 ;  2  Black.  Comm.  841 ;  88  Maine,  536 ;  18  Ala.  298 ; 
2  Garter,  Ind.,  871 ;  10  Barb.  85  ;  13  His.  696  ;  7  Hill,  89 ; 
17  Wend.  252  ;  9  Mass.  520 ;  16  id.  447  ;  4  id.  641 ;  7  id. 
209 ;  B.  G.  1845,  p.  861,  §  26.)  2.  There  is  a  material  va- 
nance  between  the  sdre  facias  and  the  recognizance.  The 
recognizance  appears  to  have  been  taken  and  certified  by  Zadock 
Hook,  and  that  set  out  in  the  scufa.  is  one  taken  and  certified 
by  ^^  Zadock  Hook,  otherwise  W.  B.  Tucker,  justices  of  the 
peace."  The  amendment  allowed  by  the  Circuit  Court  was  a 
nullity,  or,  if  proper,  could  only  operate  to  give  the  Circuit 
Court  jurisdiction  from  the  time  it  was  made,  and  could  not  cut 
back  so  as  to  give  validity  to  the  prior  proceedings,  and  detain 
the  defendants  in  court  to  answer  another  recognizance  and  a 
different  cause  of  action.  Even  if  the  amendment  was  properly 
allowed,  still  there  is  a  variance.  8.  There  is  no  averment  in 
the  scire  facias  that  the  recognizance  was  certified  and  returned 
to  the  Circuit  Court.  (1  Dana«  523 ;  B.  C.  1845,  §  29,  p. 
861. )  4.  This  being  a  civil  proceeding,  instituted  by  the  State 
to  recover  a  debt  of  record,  a  sdre  faxAas  was  not  the  proper 
remedy,  as  it  is  not  embraced  among  the  exceptions  in  the  6th 
81 — ^VOL.  xxn. 
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section  of  article  80  of  the  code  of  practice  of  1849.  A  scire 
facias  upon  a  criminal  recognizance  is  a  common  law  proceed- 
ing, and  not  a  statutory  remedy.  (12  Mass.  1 ;  1  Chitty's 
PI.  111. )  5.  The  recognisance  contains  no  words  of  coTcnant 
or  obligation  on  the  part  qf  the  defendants^  and  for  that  rea- 
son does  not  bind  them.     (R.  C.  1845,  p.  893,  §  14.) 

Lbonabd,  Jadge,  delivered  the  opinion  of  the  court. 

In  order  to  simplify  the  questions  raised  here,  and  render 
tiie  solution  of  them  more  easy,  we  will  briefly  refer  to  the  na- 
ture of  a  recognizance,  and  the  usual  proceedings  to  enforce  its 
execution,  confining  what  we  have  to  say  to  a  recognisance  ta- 
ken in  a  criminal  proceeding  to  secure  the  appearance  of  the 
accused.  It  is,  as  we  all  know,  an  acknowledgment,  taken  by 
some  court  or  officer  authorized  by  law  to  do  so,  of  a  debt  due 
to  the  State,  but  suspended  upon  the  condition  that  the  accused 
appear  in  court  at  the  appointed  time,  and  answer  the  alleged 
charge,  and  do  not  depart  without  leave.  The  ess^itials  of 
such  a  recognizance  are,  that  it  be  taken  by  a  competent  court 
or  officer,  in  a  case  existing  before  such  authority,  and  for  Ae 
performance  of  some  act  that  the  law  allows  to  be  secured  in 
that  way,  and  in  the  form  prescribed  for  that  purpose. 

At  common  Taw  the  obligation  was  created  by  the  mere  ver- 
bal acknowledgment  of  the  party,  which  the  law  entrusted  the 
court  or  officer  with  the  duty  of  taking  and  certifying  ;  but  our 
statute  (R.  C.  1845,  chap.  188,  art.  9,  §  14,  p.  898)  has  al- 
tered this,  and,  for  the  better  security  of  the  party  against  mis- 
take or  design,  has  required  all  recognizances  that  are  taken  in 
open  court  to  be  entered  on  the  minutes  of  the  court,  and  the 
substance  to  be  read  to  the  party  ;  and  in  all  other  cases,  whai 
taken  out  of  court,  to  be  in  writing  an^  signed  by  the  persons 
to  be  bound.  Of  course,  the  party  is  bound  as  soon  as  the  ob- 
ligation is  entered  into  in  the  form  prescribed  ;  but  if  it  be  ta- 
ken by  an  officer  or  in  another  court,  it  must  be  certified  and 
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filed  in  the  court,  where  the  party  is  bound  to  appear,  in  order 
to  render  it  complete  and  make  it  effectual.  But,  in  such  case, 
if  it  be  imperfectly  certified,  the  defect  may  be  amended — nunc 
pro  tunc — at  any  time  before  the  objection  is  disposed  of ;  and 
this,  like  all  other  amendments,  is  allowed  only  upon  such 
terms  as  will  protect  the  other  party  from  being  prejudiced 
by  it. 

Although  a  recognizance  can  only  be  taken  to  secure  the 
performance  of  some  act  that  the  law  allows  to  be  secured  in  that 
way,  we  do  not  deem  it  essential  to  the  validity  of  the  recogni- 
sance, that  it  should  specify  upon  its  face  the  specific  charge 
that  the  party  is  to  answer  to.  It  is  impossible  to  reconcile  the 
American  cases  upon  this  subject,  and  we  shall  not  attempt  it, 
a8  we  think  the  matter  is  plain  enough. 

The  meaning  of  a  recognizance  is,  that  the  party  shall  not 
only  appear  and  answer  the  particular  charge,  but  also,  in  the 
language  of  Hawkins,  (PI.  Gr.  b.  2,  chap.  15,  §  84,)  ^^  put 
himself  as  much  under  the  power  of  the  court  as  if  he  had  been 
in  the  custody  of  the  proper  officer ;"  and  in  the  same  book,  it 
is  laid  down,  ^^  If  persons  be  bound  by  a  recognizance  that  J. 
B.  shall  appear  in  the  K.  B.,  in  such  a  term,  to  answer  sudi 
an  information  against  him,  aiid  not  depart  till  he  shall  be 
discharged  by  the  courts  and  afterwards  the  attorney  general 
enter  a  nolle  prosequi  as  to  that  information,  and  exhibit  an- 
other upon  which  the  defendant  is  convicted,  and  he  refuses  to 
appear  in  court  after  personal  notice,  the  recognizance  is  for- 
feited. For,  being  express  that  the  party  shall  not  depart  till 
he  be  discharged  by  the  court,  it  can  not  be  satisfied  unless  he 
be  forthcoming  and  ready  to  answer  any  other  information  ex- 
hibited against  him  while  he  continued  undischarged.''  In  the 
People  V.  Stager,  (10  Wend.  431,)  it  was  said  that  the  clause 
^  that  he  shall  not  depart  until  discharged,"  is  not  necessary  to 
be  inserted  in  the  recognizance,  in  respect  to  the  charge  upon 
which  the  recognizance  is  entered  into ;  that  its  use  is  to  detain 
the  party  upon  other  diarges  that  may  be  exhibited  against 


Digitized  by 


Google 


480  JEFFERSON  CITY. 

state  ▼.  Randolph. 

him.  In  Champlain  ▼.  The  People,  (2  Gomst.  81,)  it  was 
held  to  be  no  answer  to  a  recognizance  conditioned  to  appear 
^^and  answer  to  an  indictment  to  be  found  and  not  depart 
without  leave,"  that  no  indictment  was  found,  on  the  ground 
diat  the  accused  was  not  entitled  to  his  discharge  as  a  matter 
of  course. 

We  believe  it  will  be  found  upon  examination,  that  the  pre- 
cedents of  recognisances  are  quite  as  common  in  the  general 
form,  to  Answer  ^*  to  an  indictment  to  be  found,"  without  any 
specification  of  the  particular  offence,^  as  in  the  other  form, 
specifying  the  particular  charge. 

And  we  do  not  think  our  legislature  intended  by  the  clause 
to  which  we  have  been  referred,  (R.  G.  1845,  chap.  188,  art. 
2,  §  26,)  to  make  any  change  in  the  law  in  this  respect,  as 
indeed  no  reason  can  be  suggested  for  doing  so.  Now,  if  we 
strike  out  of  this  recognizance  the  words  ip  which  the  justice 
has  attempted  to  describe  the  particular  charge,  it  is  a  recog- 
nizance to  answer  generally  to  any  indictment  that  may  be 
preferred  against  the  party ;  just  what  it  would  have  been,  in 
substance,  had  the  particular  offence  been  described  with  tedi- 
nical  exactness  ;  on  account  of  the  insertion  in  it  of  the  clause 
f <  not  to  depart,"  &c.  The  recognizance  therefore  can  not  be 
void  for  the  alleged  defect,  even  if  the  language  describing  the 
particular  charge  be  wholly  unintelligible,  whidi,  by  the  way,  is 
not  the  case,  although  it  is  certainly  a  very  informal  desmp- 
tion  of  a  felonious  assault. 

A  justice  of  the  peace  has  jurisdiction  to  commit  and  recog- 
nize for  all  offences  committed  in  his  county,  cognizable  in  ^e 
Gircuit  Gourt,  and  of  course  the  justice  here  was  a  competent 
officer  «to  take  a  recognizance  from  this  defendant  for  his  ap- 
pearance in  the  Circuit  Gourt  to  answer  to  an  indictment  to  be 
there  preferred  against  him.  And,  although  there  must  have 
been  a  case  pending  before  him,  in  order  to  give  validity  to  the 
recognizance  he  took,  yet  the  particular  facts  by  which  he  ac- 
quired jurisdiction  to  take  the  recognizance  need  not  and  usually 
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clo  not  appear  upon  the  recognizance  itself.  In  New  York, 
where  it  is  nsnal  to  file  a  declaration  in  a  proceeding  by  scire 
facias  upon  a  recognizance,  it  was  held  in  the  People  against 
Kane,  (4  Denio,  ^81 9 )  that,  in  such  a  declaration,  it  was  not 
necessary  to  aver  the  special  facts  by  which  the  officer  became 
anthoriied  to  take  the  recognizance  in  the  particular  case,  over- 
raling  two  previoas  cases  in  the  same  court  upon  that  subject. 
Bronson,  0.  J.,  in  delivering  the  opinion  of  the  court,  remark- 
ed :  ^^  When  the  recognizance  has  a  condition  to  do  some  act, 
for  the  doing  of  which  such  an  obligation  may  be  properly  ta- 
ken, and  the  officer  before  whom  it  was  acknowledged  had  au- 
thority by  law,  in  cases  of  that  general  description,  I  think  the 
recognizance  is  valid,  although  it  does  not  recite  the  special 
circumstances  under  which  it  was  taken.  And  in  declaring 
upon  such  a  recognizance,  I  do  not  think  it  necessary  to  aver 
the  existence  of  the  particular  facts  which  prove  that  the  officer 
had  authority  to  take  it.  It  is  undoubtedly  a  well  settled  and 
highly  important  principle,  that,  before  any  one  can  be  affected 
by  the  judgment  or  order  of  a  court  or  officer,  of  special  and 
limited  jurisdiction,  it  must  not  only  appear  that  the  court  or 
officer  had  authority  to  act  in  cases  of  that  kind,  but  that  juris- 
diction had  been  acquired  in  the  particular  case.  But  there  is 
an  obvious  distinction  between  cases  where  a  charge  or  burden 
is  attempted  to  be  fastened  upon  a  party  by  a  proceeding  in 
inviiumy  and  those  where  the  charge  or  burden  springs  from  his 
own  voluntary  act."  In  our  practice,  no  record  of  the  recog- 
nizance is  drawn  up  in  form,  stating  the  whole  proceeding,  nor 
is  any  declaration  filed,  or  indeed  necessary,  as  the  facts  that 
entitle  the  State  to  an  award  of  execution  can  not  appear  other- 
wise than  from  the  entries  and  files  of  the  court ;  and,  accord- 
ing to  our  mode  of  proceeding,  which  is  very  informal,  the  de- 
murrer in  this  case  must  be  considered  as  taken  not  to  the  writ, 
which  does  not  perform  here  the  double  office  of  writ  and  plead- 
ing, as  it  does  in  those  cases,  where  some  extrinsic  fact  is  ne- 
eesBary  in  order  to  make  out  the  party's  case,  but  to  what  ap- 
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pears  of  record,  or  rather  to  what  appears  on  the  files  and 
entries  of  the  court  from  which  the  formal  record  would,  if  re- 
quired, be  drawn  up.  And  here  it  thus  appeared  that  there  was 
an  affidavit,  a  warrant,  an  apprehension  of  the  party,  an  exam* 
ination  and  an  adjudication  that  he  give  bail  for  his  appear- 
Uice,  and  of  course  it  thus  sufficiently  appeared  how  the  officer 
acquired  jurisdiction  in  the  particular  case ;  and  the  defendant's 
objection  is  thus  reduced  to  the  mere  formal  one,  that  it  did 
not  appear  upon  the  face  of  the  recognizance,  or  upon  the  writ 
of  scire  faciaSy  neither  of  which  was  necessary  according  to  the 
New  York  cases,  or  under  our  peculiar  practice. 

In  reference  to  the  proceeding  upon  the  recognisance,  a  few 
remarks  will  be  sufficient  to  answer  the  objections  that  haye 
been  taken.  The  recognisance,  after  the  forfeiture,  being 
equivalent  to  a  judgment  against  the  party  for  the  amount  con- 
fessed, the  State  may  proceed  to  collect  it  upon  execution  ;  and 
in  England,  in  criminal  recognisances,  where  there  was  no 
doubt  as  to  the  forfeiture,  this  seems  to  have  been  done  without 
any  scire  JacuiSy  as  was  at  one  time  the  practice  in  New  York, 
or  the  State  may  bring  a  fresh  suit  upon  it ;  and  if  the  latter 
course  were  taken,  it  might  then  be  insisted  that  the  State 
should  sue  in  the  form  prescribed  to  other  persons.  The  pre- 
sent proceeding  howcTer,  is  not  a  ciril  action  within  the  mean- 
ing of  the  new  code,  but  a  mere  continuation  of  an  existing 
proceeding,  to  enforce  the  collection  of  the  debt  confessed. 

In  England,  as  soon  as  the  recognisance  is  forfeited,  it  is 
estreated  into  the  court  of  exchequer  for  collection,  and  we 
briefly  refer  to  the  proceedings  there  to  show  the  nature  and 
character  of  a  scire  facias^  whether  taken  in  criminal  proceed- 
ings or  for  other  purposes.  An  extent  is  a  writ  of  execution 
against  the  body,  goods  and  lands  of  the  debtor,  and  when  used 
by  the  crown,  is  an  ancient  prerogative  writ  for  obtaining  sat- 
isfaction of  debts  due  to  the  king ;  and  upon  a  recognisance  of 
any  kind  to  the  king,  if  it  be  clearly  forfeited,  as  usually  suffi- 
cientiy  appeared  when  the  condition  was  for  the  appearance  of 
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tbe  acoosed,  an  extent  issued  in  the  first  instance,  without  any 
scire  facias  (2  Tidd  Prac.  1090);  but  if  it  were  doubtful 
whellier  or  not  there  had  been  a  forfeiture,  a  scire  facias 
was  necessary.     (2  Tidd.  1140.)    This  being  a  judicial  writ, 
founded  upon  some  matter  of  record,  issues  out  of  the  court 
where  the  record  is,  and  although,  where  it  discloses  extrinsic 
facts  and  requires  an  answer  from  the  defendant,  it  is  in  the  • 
nature  of  a  declaration,  yet,  when  the  object  is  to  obtain  execu- 
tion upon  what  appears  of  record,  it  is  properly  called  a  writ 
of  execution  (2  Tidd.  1189)  ;  but  because  even  t^en  it  may  be 
pleaded  to,  it  is  so  far  considered  in  law  as  an  action.     (2 
Tidd.  1189.)    When  sued  out  upon  a  recognizance,  it  recites 
the  recognizance,  and  commands  the  sherifT  to  warn  the  de- 
fendant to  appear  and  show  cause  why  the  king  should  not  have 
execution  of  the  sum  acknowledged  to  be  due.     If  the  sheriff 
warn  the  defendant,  he  returns  the  writ  accordingly ;  otherwise 
he  returns  ^^  nihil ^^  and  in  the  latter  case  a  second  scire  fa- 
cias issues,  and  on  the  return  of  either  ^^  served"  or  of  two 
^*  nihUsy^^  a  rule  is  entered  requiring  the  party  to  appear  and 
plead.    If  he  appear,  a  declaration  is  filed  and  the  defendant 
may  then  move  to  set  aside  the  proceedings  for  irregularity,  or 
may  plead  in  abatement  or  in  bar,  as  in  other  actions.     (2 
Tidd.  1142.)    Such  is  the  English  practice.     Ours,  it  is  seen, 
is  somewhat  difTerent.    The  practice  in  some,  if  not  in  all  the 
northern  states,  following  the  English  practice,  is  to  file  a  de- 
claration; but  in  Virginia,  and  other  southern  states,  this  is 
never  done;   (Robinson's  Pract.  584;  Brown  v.  Harley,  2 
Florida,  162) ;  and  we  have  adopted  the  latter  practice.    Here 
no  fact,  as  we  have  before  remarked,  need  be  shown  by  the 
State,  except  what  appears  upon  the  entries  and  files  of  the 
court,  and  upon  the  demurrer,  therefore,  we  think  reference 
may  be  had  to  them  ;  and  if  sufficient  appear  upon  them  to 
entitle  the  State  to  an  award  of  execution,  the  demurrer  ought 
to  be  overruled,  without  any  reference  to  the  omissions  in  the 
writ. 
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We  are  not  adyised  as  to  the  partioular  groand  upon  ipdiidi 
the  demurrer  was  sastained ;  certainly,  both  the  reeognisanoe 
and  the  scire  facieu  are  somewhat  informally  drawn  np ;  but 
we  think  both  are  sufficient  in  substance,  and  that  there  was 
enough  upon  the  files  and  entries  of  the  court  to  entitle  the 
State  to  judgment  upon  the  demurrer.  The  result  is,  the 
judgment  must  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings.    Judgment  reversed,  and  cause  remanded. 


[end  07  JANUA&Y  TBBK.] 
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CASES 

ARGUED   AND   DETERMINED 


IN 


THE  SUPREME  COURT 


or 


THE  STATE  OF  MISSOURI, 

MABOfl  TEBM,  1856,  AT  8T.  LOUIS. 


Phillips,  Respondent,  y.  Huntbb,  Appellant. 

1.  A.  transferred  to  B.  a  negro  8laye>  and  gaye  a  bill  of  sale  absolute  on  its 
f ace,  but  intended  merely  as  a  security  for  indebtedness  of  A.  in  favor  of 
B. ;  the  slave,  although  delivered  to  B.  at  the  date  of  the  bill  of  sale,  and 
retained  by  him  for  a  few  days,  was  permitted  to  remain  in  possession  of 

A.  until  his  death  shortly  after ;  A.'s  administrator,  upon  the  production  by 

B.  of  the  absolute  bUl  of  sale,  thinking  B.  justly  entitled  to  the  slave,  re- 
ceived from  him  a  sum  of  money  alleged  to  be  the  balance  of  the  purchase 
money  due  A.'s  estate,  and  gave  a  receipt  for  the  same  and  surrendered  the 
slave  to  B.  Edd,  that  this  transaction  did  not  amount  to  a  sale  of  the  slave 
by  the  administrator  to  B.,  nor  did  it  cut  off  the  equity  of  redemption  be- 
longing to  A.'s  estate. 

2.  A  sale  by  an  administrator,  under  an  order  of  the  county  court,  of  an 
equity  of  redemption  in  a  slave,  is  valid,  although  the  slave  is  in  the  posses- 
sion of  the  mortgagee,  who  claims  to  hold  absolutely,  and  refuses  to  deliver 
up  the  slave. 

Appeal  from  JVito  Madrid  Circuit  Court. 

This  was  a  suit,  institated  August  9th,  1863,  to  redeem  a 
slave,  alleged  by  plaintifif  to  be  held  by  defendant  as  mortga* 
gee.    The  facts  are  as  follows :  One  Winchester,  owning  a 
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negro  boy  named  Frank,  and  being  indebted  to  Hanter,  the  ap- 
pellant, in  the  earn  of  $261,  executed,  January  28th,  1851, 
the  following  bill  of  sale :  ^<  For  and  in  consideration  of  the 
sum  of  five  hundred  dollars  to  me  in  hand  this  day  paid,  the 
receipt  whereof  is  hereby  acknowledged,  I  haye  sold  unto  Wm. 
W.  Hanter,  and  delivered  up  to  him,  a  certain  negro  boy  named 
Frank,  aged  about  sixteen  years,  sound  in  body  and  mind,  and 
a  slave  for  life.  The  title  of  said  boy  I  bind  myself,  my  heirs, 
&c.,  to  warrant  and  defend  unto  the  said  Hunter,  his  heirs, 
&c.,  against  the  claim  or  claims  of  all  persons.  In  testimony 
whereof,  I  have  hereunto  set  my  hand  this  28th  day  of  January, 
1861.     [Signed]  Isaac  Winchester." 

The  following  agreement,  signed  by  the  said  Hunter  and 
Winchester,  was,  at  the  same  time,  executed  and  delivered  to 
Winchester:  ^^ I,  having  this  day  purchased  of  Isaac  Winches- 
ter a  certain  negro  boy,  named  Frank,  for  the  sum  of  five 
hundred  dollars,  as  stated  in  bill  sale  this  day  given  me  of  said 
boy,  do,  by  this  writing,  obligate  myself,  and  agree  with  said 
Winchester,  that  if  he  does  pay  to  me,  on  or  before  the  twen^- 
fifth  day  of  December  next,  the  sum  of  two  hundred  and  sixty- 
one  dollars,  with  interest  thereon  from  this  date,  and  any  other 
just  demand  I  may  have  against  him  at  that  time,  (viz.,  De- 
cember 25, 1851,)  that  I  will  deliver  up  said  boy  to  him  (should 
he  be  alive)  and  make  him  a  title  to  said  boy  Frank;  he,  the 
said  Isaac  Winchester,  agreeing  that  in  case  said  negro  boy 
Frank  does  not  live  until  the  25th  day  of  December,  1851, 
that  he  will  pay  the  amount  specified  above,  (two  hundred  and 
sixty- one  dollars,)  with  interest  thereon  from  this  date  until 
paid.  In  testimony  whereof,  we  have  set  our  hands,  28th  Jan- 
uary, 1851.     [Signed]  W.  W.  Hunter,  Isaac  Winchester.^* 

At  the  time  of  the  execution  of  these  writings,  Winchester 
delivered  said  negro  Frank  to  Hunter,  who  retained  possession 
of  him  for  several  days,  and  then  permitted  him  to  return  to  the 
possession  of  said  Winchester.  Winchester  died  in  posseasion 
of  said  negro  Frank.  One  Adam  Magee  was  appointed  admin- 
istrator of  the  estate  of  said  Winchester,  and  he,  thinking  at  the 
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time  that  Hunter  was  justly  entitled  to  the  boy  Frank,  received 
from  said  Hunter ,  December  27th,  1861,  the  sum  of  $284  20, 
which  was  stated  by  Hunter  to  be  the  balance  due  Winchester 
on  die  price  of  the  negro,  and  thereupon  transferred  said  slaye 
to  Hunter,  and  gave  him  the  following  receipt :  ^^  Reoeiyed  of 
William  W.  Hunter  two  hundred  and  twenty- four  dollars  and 
twenty  cents,  being  the  full  balance  due  Isaac  Winchester,  de* 
ceased,  by  said  Hunter,  on  a  negro  boy,  named  Frank,  sold  to 
said  Hunter  by  said  Isaac  Winchester,  during  his  life*  time,  for 
the  sum  of  five  hundred  dollars,  and  transferred  by  said  Win- 
chester on  the  28th  day  of  January,  1851,  to  said  Hunter. 
New  Madrid,  Mo.,  December  28th,  1851.  [Signed]  Adam 
Magee,  administrator  of  Isaac  Winchester,  deceased." 

Afterwards,  under  an  order  of  the  county  court  of  New  Mad- 
rid county,  Magee  sold  to  the  plaintiff,  Presley  Phillips,  for  the 
consideration  of  $277,  all  the  interest  of  the  estate  of  said 
Winchester  in  the  negro  boy  Frank.  This  sale  was  made  for 
the  payment  of  the  debts  due  from  the  estate  of  said  Winches- 
ter. The  boy  Frank  was  not  present  at  this  sale  to  Phillips^ 
but  was  in  possession  of  defendant,  Huntw. 

The  court  found  that  the  two  instruments  of  writing,  aboye 
set  forth,  dated  January  28th,  1851,  constituted  a  mortgage  of 
the  negro  boy  Frank  to  the  defendant,  Hunter. 

Phillips,  after  tendering  to  Hunter,  the  defendant,  the 
amount  due  him,  after  deducting  the  value  of  the  services  of  the 
said  negro  Frank  while  in  possession  of  the  defendant,  and 
upon  the  refusal  of  defendant  to  deliver  up  said  negro  to  plain- 
tiff, brought  the  present  suit  for  his  redemption.  v 

The  cause  was  tried  by  the  court,  and  judgment  was  given 
for  plaintiff.     Defendant  appealed. 

Olover  4*  Richardson^  for  appellant.  1.  The  sale  by  the 
administrator  to  the  plaintiff  was  void.  To  constitute  a  sale, 
an  actual  or  constructive  delivery  is  necessary.  There  is  no 
pretence  that  in  this  case  there  was  an  actual  delivery  to  the 
respondent,  neither  was  there  a  constructive  delivery,  for  the 
slave,  at  the  time  of  the  sale  by  the  administrator  of  the  equi^ 
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of  redemption,  was  in  the  adrerse  posseuion  of  the  appellant. 
2.  The  administrator  had  no  interest  in  the  slave  at  the  time  of 
his  sale  to  the  respondent,  and  therefore  could  pass  no  title. 
According  to  the  finding  of  the  conrt,  Winchester  had  the  right 
of  redemption  provided  he  paid  to  the  appellant  a  certain  sum 
of  money  bj  a  given  day ;  bat  having  failed  to  pay  it,  the  tide 
to  the  slave  vested  absolutely  in  the  mortgagee,  and  Winches- 
ter's right  of  redemption  was  forfeited.  3.  On  the  28th  De- 
cember, 1851,  the  administrator  received  of  Hunter  $224  20, 
the  balance  of  the  consideration  for  the  purchase  of  the  slave, 
and  delivered  him  the  slave  as  his  property.  The  slave  was  a 
diattel,  and  if  the  administrator  had  the  right  to  sell  him,  he 
had  the  right  without  an  order  of  the  county  court,  and  his  sde 
would  carry  all  the  interest  of  the  estate  in  him.  The  trans- 
action between  the  administrator  and  Hunter  on  the  28th  De- 
cember, 1851,  operated  as  a  sale  ;  the  money  was  paid  and  re- 
ceived as  the  balance  due  from  Hunter  for  the  purchase  money 
and  divested  all  the  interest  of  the  estate,  so  that  nothing 
remained  to  be  sold,  and  nothing  was  acquired  by  the  respon- 
dent's purchase.  The  court  does  not  find  that  there  was  any 
fraud  in  the  payment  of  the  money  by  Hunter  or  in  getting 
possession  of  the  slave,  and  the  transaction,  therefore,  is  to  be 
treated  as  perfectly  fair  ;  and  if  the  sale  was  within  the  scope 
of  the  powers  o(  the  administrator,  it  was  effectual  to  pass  the 
title.  Whether  the  administrator  acted  wisely  and  sold  for  too 
little,  is  not  the  question,  and  the  only  question  is  one  of  pow- 
er. 4.  In  this  case,  the  administrator  did  not  assign  to  the 
plaintiff  a  cause  of  action,  but  sought  to  sell  a  specific  interest 
T.  Polky  for  respondent.  1.  The  motion  for  a  review  filed 
by  appellant,  defendant  below,  does  not  make  a  case  contain- 
ing any  of  the  evidence ;  consequently  diere  could  be  no  review 
upon  the  evidence,  either  of  questions  of  law  or  of  fact,  and  the 
court  below  committed  no  error  in  overruling  said  motion. 
(Code  of  Practice,  art.  16,  §  3 ;  Skinner  v.  Ellington,  15  Mo. 
488  ;  Raymond  v.  Edgar  ei  al.^  19  Mo.  32.)  2.  This  court 
will  not  reverse  the  judgment  of  the  court  below  for  the  reason 
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that  die  finding  of  the  court  below  is  not  supporjied  by  the  evi* 
dence.  That  is  a  matter  left  by  this  court  to  the  lower  oonrt. 
And  if  that  conrt  refuses  to  set  aside  the  yerdict  of  a  jury,  or  its 
own  finding,  on  the  ground  of  its  not  being  warranted  by  the 
eyidence,  this  court  will  not  reverse  its  own  judgment  because 
of  such  refusal.  (Skinner  7.  Ellington,  15  Mo.  488.)  3. 
The  facts  found  by  the  court  warrant  the  conclusions  of  law  to 
which  it  came.  And  such  being  the  case,  this  court  will  not 
reverse  the  judgment  of  the  court  below  as  this  case  is  pre* 
sented  on  the  record.  4.  Under  the  facts  of  this  case, 
Winchester  had  a  right  to  redeem  the  slave  Frank.  (Wil- 
liams V.  Rower,  7  Mo.  656. )  It  matters  not  that  the  time 
fixed  for  paying  the  debt  for  which  the  slave  had  been  pledged 
by  W.  to  appellant,  had  passed  before  the  sale  of  the  right  of 
Winchester's  estate  in  the  same  was  made.  Because,  what  the 
statute  authorized  to  be  sold,  and  what,  in  fact,  was  actually 
Bold  by  the  administrator,  was  the  equity  of  redemption  in  the 
slave.  And  an  equity  of  redemption  in  personalty  as  well  as 
in  reality,  is  the  right  ef  the  mortgagor  to  redeem  the  estate  or 
property  when  forfeited  at  law.  (Jickling's  Analogy.)  5. 
The  county  court  of  New  Madrid  county  had  authority  to 
order  the  right  of  Winchester  to  redeem  the  slave,  to  be  sold 
at  public  auction.  (See  Code  1846,  art.  8,  §  6  and  7,  p. 
88,  84. )  6.  But  the  question  whether  respondent  was  clothed 
with  all  the  rights  to  the  slave  that  had  belonged  to  Winches- 
ter in  his  life-time,  was  in  no  manner  raised,  as  I  contend,  on 
the  trial  of  the  cause  below,  and  this  court  ought  not  to  en- 
tertain it.  This  court  will  pass  only  on  the  questions  that  were 
made  in  the  court  below.  (Qordon  v.  Gordon,  15  Mo.  216; 
Long  V.  Story,  ib.  4  ;  Chamberlain  v.  Smith,  1  Mo.  718.) 

Lbokabd,  Judge,  delivered  the  opinion  of  the  court. 

This  judgment  must  be  affirmed.  Assuming  that  there  was 
a  proper  application  to  the  court  below  for  a  review  of  the  find- 
ing, upon  the  ground  that  it  was  not  warranted  by  the  evidence, 
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and  that  a  cas^  has  been  properly  made  to  sabject  the  dedsion 
of  the  inferior  conrt  upon  that  motion  to  review  here,  iiieare  is 
nothing  in  this  part  of  the  case  to  justify  a  reyersal  of  the 
judgment.  If  we  look  into  the  eridence  we  can  not  saj  that  the 
finding  was  against  it,  and  we  may  thwef ore  pass  at  once  to  the 
question  whether  the  facts  found  warrant  the  judgment  the  court 
pronounced  upon  them. 

The  original  transaction  is  not  only  expressly  found  to  hare 
been  a  mortgage,  but  is  shown  to  have  been  such  by  the  spe- 
cific facts  found,  and  the  act  of  the  administrator,  in  receiving 
from  Hunter  the  balance  of  the  alleged  purchase  money,  and 
surrendering  the  possession  of  the  slave,  was  neither  a  new 
transaction,  then  passing  the  title  to  Hunter,  nor  a  sale  4o  him 
of  the  equity  of  redemption.  The  administrator  acted  upon  the 
representations  of  Hunter,  who  insisted  that  the  title  had  alrea- 
dy passed  to  him,  and  that  there  was  no  equity  of  redemption 
in  Uie  administrator — ^the  original  transaction  being,  in  his  view 
of  the  matter,  a  sale,  with  the  privilege  of  repurchasing,  and 
not  a  mortgage.  This  transaction  was  not  put  in  the  form  of  a 
transfer  of  the  original  title  of  the  sale  of  the  equity  of  re- 
demption, and  of  course  we  ought  not  to  allow  it  to  operate  in 
that  way,  when  the  eflfect  would  be  to  defeat  the  intention  of 
the  parties. 

The  sale  made  by  the  administrator,  under  the  order  of  the 
county  court,  was  valid,  and  transferred  the  equity  of  redemp- 
tion, and  the  non-delivery  is  no  ground  of  nullity  in  that  trans- 
action.   The  judgment  is  affirmed. 


Gridbb,  Respondent,  v.  Dbnt,  Appellant. 

1.  In  a  suit  by  a  father  for  the  seduction  of  his  dau^ter^  the  defendant  will 
not  be  permitted  to  prove  that  the  plaintiff  had  cast  imputations  upon  the 
virtue  of  his  own  mother  by  giving  evidence  in  a  former  judicial  proceed- 
ing that  she  had  had  an  illegitimate  child  before  her  marriage  with  plain- 
tiff^s  father. 
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Appeal  from  Si.  Francois  Circuit  Court. 

This  was  au  action  brought  by  Thomas  Grider  against  Cy- 
ras Dent 9  to  recover  compensation  for  the  seduction  by  defend- 
ant of  Susan  Grider,  daughter  of  plaintiff.  There  was  a  ver- 
dict for  plaintiff,  and  the  damages  were  assessed  at  the  sum  of 
$20009  ^^^  judgment  given  for  that  sum. 

During  the  progress  of  the  trial,  the  defendant  offered  to 
prove  that  the  plaintiff,  Thomas  Grider,  in  defence  of  a  petition 
for  a  partition  of  the  slaves  and  real  estate  belonging  to  the 
estate  of  Christopher  Grider,  deceased,  (father  of  plaintiff  in 
this  suit,)  had  offered  testimony  to  proTe  that  Polly  Cartee,  one 
of  the  petitioners  in  the  partition  suit,  was  not  a  daughter  of 
Christopher  Grider,  deceased,  but  an  illegitimate  daughter  of 
the  wife  of  sidd  Christopher,  (the  mother  of  Thomas  Grider, 
plaintiff,)  bom  before  her  marriage  with  the  said  Christopher^ 
and  before  her  acquaintance  with  him.  The  court  refused  to 
permit  such  testimony  to  be  given  to  the  jury  ;  and  one  of  the 
errors  assigned  is  this  refusal ;  another  is,  that  the  damages 
are  excessive. 

Frzssellj  for  appellant.  1.  The  action  is  founded  upon  Uie 
pretence  that  die  father  has  lost  the  services  of  his  daughter  in 
eonsequence  of  the  wrongful  act  of  the  seducer  ;  but  the  gist 
of  the  action  is  the  disgrace  and  anguish  the  father  and  family 
are  supposed  to  suffer  on  account  of  the  act  of  his  child  and  her 
seducer.  If  the  father  is  not  disgraced,  if  his  precedent  acts 
show  that  he  has  suffered  little  or  no  anguish  on  account  of  the 
subject  of  the  suit,  why  may  not  his  actions,  which  show  the  es- 
timation he  holds  the  reputation  of  his  own  mother  for  virtue, 
be  given  in  evidence  in  mitigation  of  damages  ?  The  evidence 
offered  and  excluded  would,  at  all  events,  tend  to  prove  that, 
for  the  sake  of  excluding  one  of  the  heirs  of  his  father's  estate 
from  her  distributive  share,  he  was  willing  to  bring  up  a  trans- 
action half  a  century  old,  to  the  disgrace  of  the  memory  of  his 
mother,  and  which  was  unknown  or  forgotten  by  the  present 
generation*    After  such  an  act  on  his  part,  he  could  hardly  be 
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supposed  to  hare  been  disgraced  by  the  false  step  of  his  daagh- 
ter,  nor  coald  he  reasonably  be  supposed  to  suffer  much  anguish 
of  mind.     (  See  2  Greenl.  Et.  476. ) 
2).  E.  Ptrryman^  tor  respondent. 

Btland;  Judge,  delivered  the  opinion  of  the  court. 

The  only  question  here  is,  as  to  the  ruling  of  the  court  below 
in  refusing  to  permit  the  defendant  to  prove  that  the  plaintiff 
had  previously,  in  a  judicial  proceeding,  given  evidence  that  his 
own  mother  had  given  birth  to  a  child  before  her  marriage.  The 
Circuit  Court  would  not  permit  the  proof  to  be  given  by  de- 
fendant, and  he  brings  the  case  here  upon  this  point ;  for  there 
is  nothing  else  in  the  record  calling  for  our  attention. 

We  are  inclined  to  the  opinion  that  this  evidence  was  properly 
rejected.  We  can  not  assent  to  the  proposition  that  proof  of 
any  one  act  by  the  parent,  totally  disconnected  with  the  matter 
before  the  jury,  however  indicative  it  may  be  of  want  of  proper 
moral  and  natural  feeling,  can  lawfully  be  given  to  the  jury. 
This  evidence  was  not  in  relation  to  the  daughter,  nor  the 
character  or  conduct  of  the  daughter.  It  bore  no  relation  to- 
wards the  father's  conduct  in  respect  to  his  daught^ ;  it  was 
totally  foreign  to  the  matter  in  controversy.  True,  it  did  have 
a  tendency  to  show  the  father  devoid  of  natural  feelings,  of  filial 
affection — and  to  convict  him  of  a  revolting  disr^ard  of  the  re- 
putation of  his  own  mother,  of  his  own  brothers  and  sisters* 
But,  thoagh  the  father  may  have  acted  like  a  man  void  of  natu- 
ral sensibility  in  one  transaction,  yet  there  may  be  those  in  his 
family  keenly  alive  to  die.  best  and  kindest  impulses  of  our  na- 
ture and  upon  whom  the  blow  may  have  fallen  with  crushing 
weight.  No ;  as  it  would  not  have  been  competent  for  the  fa- 
ther to  show  how  much  he  did  feel  for  his  child — ^how  much  he 
suffered — what  were  the  miseries  of  his  own  dwelling,  in  order 
to  increase  the  damages,  it  should  not  be  proved  against  him 
that  once  upon  a  time  he  showed  a  want  of  heart. 

The  case  of  Dodd  v.  Morris,  (8  Camp.  519,)  does  not  sup- 
port the  doctrine  contended  for  by  Greenleaf  in  his  work  on  tiie 
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law  of  evidence.  (2  vol.  p.  476,  §  579. )  Lord  Ellenborough 
would  not  suffer  the  plaintiff's  counsel  to  introduce  evidence  as 
to  the  character  of  the  plaintiff's  daughter,  who  had  been  se- 
duced. He  observed  that  *^  the  law  considered  this  an  action  of 
trespass  for  assaulting  the  daughter,  whereby  the  parent  lost 
her  service  ;  and,  although  by  some  anomaly,  when  the  loss  of 
service  was  established,  a  further  compensation  was  allowed  for 
the  injury  to  the  parental  feelings,  it  was  necessary  to  watch 
that  Uiis  anomaly  should  not  be  carried  farther,  and  that  the 
original  scope  of  the  action  should  not  be  entirely  lost  sight 
of."  There  is  nothing  about  *^  proof  of  profligate  principles 
and  dissolute  habits  of  pluntiff  himself"  in  the  whole  case.  In 
Magrath,  widow,  v.  Browne,  (Armstrong,  McCartney  k  Ogle's 
Rep.  134,)  Brady,  0.  B.,  suffered  the  question,  *<  Have  you 
had  an  opportunity  of  observing  the  conduct  of  the  plaintiff 
and  her  daughter,  and  if  so,  have  you  ever  known  them  to  be 
guilty  of  any  impropriety  of  conduct?"  to  be  put  to  a  witness, 
a  lady  with  whom  the  plaintiff  and  her  daughter  had  lodged, 
and  to  be  answered  by  the  witness,  after  serious  objection  and 
argument.  Here,  the  question  was  to  elicit  testimony  in  rela* 
tion  to  matters  bearing  on  the  subject  before  the  jury  —  not 
character,  but  conduct,  and  conduct,  too,  kindred  to  the  matters 
before  the  jury. 

Upon  the  best  reflection  bestowed  upon  this  case  in  our  power, 
we  come  to  the  conclusion  that  the  evidence  below  was  properly 
rejected.  Let  the  judgment  be  affirmed,  with  the  ooncurrence 
of  Judge  Leonard. 


Wilcox,  Appellant,  v.  Daniels  ft  Strioklanb,  Respoodemts. 

t.  A  Tolantary  dismissal  of  an  appeal  by  the  defendant  in  an  action  of  forci- 
ble entry  and  detainer,  is  a  breach  of  the  condition  of  a  recognizance  to 
prosecate  the  appeal  with  effect  and  without  delay,  and  the  party  aggrieTed 
Aay  hare  reUef  in  an  ordinary  action  on  the  recogniiance. 

S2 — ^voL.  xxn. 


Digitized  by 


Google 


494  ST.  LOUIS. 


Wilcooc  ▼.  JHnieli. 


Jippeal  from  J^trnon  Circuii  CourL 

This  was  an  action  on  a  recognizance  of  appeal,  ezecated  hj 
Daniels  ^  principal,  and  Strickland  as  security,  on  appeal 
from  the  judgment  of  a  justice  of  the  peace  in  an  action  of 
forcible  entry  and  detainer,  wherein  Wilcox,  appellant  here,  was 
plaintiff,  and  Daniels,  respondent  here,  was  defendant.  In  this 
action  of  forcible  entry  and  detainer,  judgment  was  given  for 
the  plaintiff,  Wilcox ;  and  the  defendant,  Daniels,  appealed  to 
the  Circuit  Court,  and  filed  a  recognizance,  with  Strickland  as 
security,  conditioned  that  he  would  ^<  prosecute  his  appeal  with 
effect  and  without  delay,  neither  commit,  nor  suffer  to  be  com- 
mitted, any  waste  or  damage  on  the  premises  whereof  restitu- 
tion was  ai^udged,  and  pay  all  rents  and  profits,  damages  and 
costs,  that  might  be  adjudged  against  him,  and  otherwise  abide 
the  judgment  of  the  Circuit  Court." 

On  this  recognizance  the  present  suit  is  brought,  and  the 
breaches  assigned  are,  that  Wilcox  did  not  prosecute  his  appeal 
with  effect  and  without  delay,  but  voluntarily  dismissed  the 
same  without  so  prosecuting  it ;  that  defendant  did  not  pay  to 
plaintiff  the  rents  and  profits  and  damages  justly  due  him. 
Plaintiff  set  forth  in  his  petition  that,  in  consequence  of  the  ap- 
peal, he  was  unable  to  get  possession  of  the  premises  in  con- 
troversy until  some  time  in  the  latter  part  of  June,  1854,  too 
late  to  raise  a  crop  of  corn  upon  the  same  during  that  year. 

The  recognizance  was  set  forth  in  the  petition.  The  defend- 
ants demurred  to  the  petition,  and  the  demurrer  was  sustained 
and  judgment  given  thereon  for  the  defendant. 

Oreen  and  Chas.  Jones^  for  appellant. 

Pipkirij  for  respondents. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

The  question  raised  by  this  record  is,  whether  an  ordinary 
action  will  lie  upon  an  appeal  bond  taken  in  a  justice's  court, 
in  a  forcible  detainer,  or  whether  the  appellee  is  not  confined 
exclusively  to  the  judgment  which  may  be  rendered  on  the  ap- 
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peal  in  tho  court  in  which  it  may  be  tried,  so  that,  if  he  fails 
to  obtain  an  assessment  of  the  damages  he  has  sustained  in  that 
manner,  he  is  remediless. 

We  are  not  aware  of  any  principle  which  excludes  the  plain* 
tiff  from  an  ordinary  action  on  the  appeal  bond.  It  is  true  he 
might  have  resisted  the  dismissal  of  the  appeal  and  insisted  on 
his  right  to  have  his  damages  assessed  according  to  the  condi- 
tion of  the  appeal  bond,  in  the  court  to  which  the  appeal  was 
taken.  But  we  do  not  see  that  his  failure  to  do  this  should 
entitle  the  defendant  to  the  advantage,  which  he  seeks  to  obtain 
by  his  defence  to  this  action.  The  dismissal  contemplated  by 
the  80th  and  31st  sections  of  article  1  of  the  act  concerning 
forcible  entries  and  detainers,  is  such  as  is  had  at  the  instance 
of  the  appellee,  and  not  that  which  is  voluntary.  The  act  of 
the  defendant,  in  voluntarily  dismissing  his  own  appeal,  clearly 
contravened  the  condition  of  his  bond,  that  he  would  prosecute 
his  appeal  with  effect.  We  see  no  difference  in  principle  be- 
tween this  case  and  that  of  Cockerill  vs.  Owen  (10  Mo.  287). 
With  the  concurrence  of  the  other  judges,  the  judgment  is  re- 
versed, and  the  cause  remanded. 


Richardson  and  Wifb,  Appellants,  v.  Mbans,  Respondent. 

1.  Where  a  slave  is  conveyed  to  a  trustee  to  be  held  in  trust  for  the  use  of  a 
married  woman  for  life,  (she  being  entitled  by  the  deed  of  conveyance  to 
tiie  possession  of  the  slave,)  and  upon  her  death  for  the  use  of  the  children ; 
hMy  that  the  wife  can  not  in  her  own  name  and  that  of  her  husband  main- 
tain an  action  for  the  conversion  of  the  slave.  An  action  for  the  protec- 
tion of  tike  legal  ownership  should  be  brought  in  tiie  name  of  tiie  trustee,  or 
iB  case  of  hit  death  or  refusal  to  act,  or  the  ezistenet  of  any  obitaele  to  the 
ordinary  legal  remedy,  a  proper  case  for  equitable  relief  might  be  made  and 
such  relief  furnished. 

Appeal  from  Mississippi  Circmt  Court. 

This  was  an  action  commenced  June  17, 1853,  by  Maria  L. 
Richardson  (the  husband  having  afterwards  been  made  a  party 
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by  an  amended  petition)  for  the  recovery  of  a  female  elave  and 
her  two  children ,  alleged  in  the  petition  to  have  been  wrongfolly 
taken  by  the  defendant,  May  1, 1849,  and  unlawfully  detained 
by  him. 

Defendant,  in  his  answer,  denied  the  title  of  plaintiff,  and 
claimed  title  in  himself,  and  relied  upon  a  bill  of  sale  to  him- 
self, dated  May  1, 1848,  of  the  negress  and  one  child,  execa- 
ted  by  Thomas  B.  Richardson,  husband  of  plaintiff,  Maria,  and 
co-plaintiff  in  this  action. 

To  sustain  the  wife's  right,  she  relied  on  a  deed  of  gift  from 
her  father,  William  C.  Bruce,  dated  April  1,  1845,  by  which, 
in  consideration  of  love  and  affection  toward  the  plaintiff,  his 
daughter,  he  conveyed  the  female  slave  in  controversy  to  one 
Littleton  Jozner,  ^^  upon  trust  that  the  said  Jozner,  his  execu- 
tors, &c.,  shall  permit  my  said  daughter  to  hold  possession  of 
and  take  the  use,  hire  and  profits  of  the  said  Maria  and  her 
increase  to  her  sole  and  separate  use  during  her  life,  independ- 
ent of  her  said  husband  ;  and  at  the  death  of  my  said  daugh- 
ter, the  said  Maria  and  her  increase  to  be  equally  divided  be- 
tween her  children,"  ke. 

The  bill  of  sale  mentioned  above,  dated  May  1st,  1848,  was 
introduced  and  proven  by  defendant. 

It  is  unnecessary  to  set  forth  the  instructions  given  to  the 
jury,  as  the  decision  of  the  court  rests  upon  grounds  entirely 
unconnected  with  the  instructions  given. 

The  jury  found  for  the  defendant,  and  judgment  was  given 
accordingly.    Plaintiffs  appealed. 

CateSj  for  appellants.  1.  By  the  deed  of  trust,  ^^  the  use 
and  possession"  of  the  slave  vested  in  the  wife  during  life,  to 
the  exclusion  of  the  husband  and  Jozner,  the  trustee.  The  lat- 
ter was  a  mere  trustee,  to  support  and  maintain  the  remainder 
vested  in  the  children ;  neither  the  husband  nor  trustee  had  the 
power  to  limit  or  control  the  action  of  the  wife  in  the  use  and 
possession  of  the  slave ;  she  had  the  power  to  sell  or  dispose  for 
the  term  of  her  life  ;  in  other  words,  she  had  a  life  estate,  free 
and  independent  of  all  persons,  and  any  violation  of  her  estate 
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was  personal  to  her.  Hence,  she  was  the  real  party  in  inter- 
est, and,  by  the  code,  had  a  right  of  action  for  the  wrongful 
conversion  and  detention.  (See  Code,  art.  3,  §  1  and  2  ;  18 
Mo.  565  ;  case  of  Rankin,  19  Mo.  493  ;  2  Kent.  Com.  162.) 
The  doctrine  of  the  case  of  Qibbon  (20  Mo.  468)  is  not  op- 
posed to  the  view  here  contended  for.  2.  It  is  a  fixed  principle 
of  law  that  in  all  separate  estates  of  the  wife,  created  by  trust 
deed,  with  or  without  the  intervention  of  a  trustee,  the  husband 
takes  the  legal  estate,  and  is  treated  in  equity  as  trustee  for 
the  separate  benefit  of  the  wife.  (Hill  on  Trustees,  588,  609, 
and  notes  referred  to.) 

Glover  Sr  Richardson^  for  respondent.  1.  No  matter  what 
errors  may  have  been  committed,  the  judgment  is  for  the  right 
party,  and  must  stand.  The  plaintiff  had  no  status  in  court, 
for  the  bill  of  sale  from  Bruce  to  Jozner  put  them  out.  it! 
Joaner  was  living,  he  ought  to  have  brought  the  suit :  if  he  was 
dead,  the  plaintiff  ought  to  have  taken  the  proper  steps  for  the 
appointment  of  another  trustee.  (Gibbons  v.  Gentry,  20  Mo. 
468  ;  Gobin  v.  Huntington,  15  Mo.  40.) 

LsoNABD,  Judge,  delivered  the  opinion  of  the  court. 

We  can  not  reverse  this  judgment,  no  matter  how  much  we 
may  regret  that  parties,  by  a  slip  in  the  form  of  proceedings 
should  subject  themselves  to  costs  and  delay  iu  the  judicial  en- 
forcement of  their  rights.  The  instructions  given  are  correct 
in  point  of  law,  and  this  seems  to  be  admitted ;  but  the  objec- 
tion is,  that  the  one  given  by  the  court  upon  its  own  sugges- 
tion, was  not  warranted  by  any  evidence  in  the  cause,  and  that,, 
although  correct  in  the  abstract,  it  had  the  effect  of  misleading 
the  jury.  If  this  could  be  made  apparent  to  us,  it  might  fur- 
nish sufficient  ground  for  reversing  the  judgment  in  a  case 
where  the  reversal  would  avail  the  party.  Here,  however,  the 
plaintiffs  have  stated  themselves  out  of  court,  and  therefore,  if 
the  jury  were  misled,  it  resulted  in  no  injury  to  them  ;  for  the 
reason  that,  according  to  their  own  showing,  they  had  no  case 
entitling  them  to  a  recovery.    The  plaintiffs'  title  is  derived 
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from  the  instrament  of  gift  executed  by  the  father,  whieh  vests 
the  legal  ownership  in  the  trustee  for  the  use  of  the  wife  during 
her  life,  and  upon  her  death  for  the  use  of  her  children,  and  the 
action  is  to  redress  a  wrong  done  to  the  legal  ownership,  being 
substantially  an  action  for  the  conyersion  of  the  plaintiffs' 
slaves.    Under  the  old  form  of  proceeding,  this  suit  must  have 
been  brought  by  the  trustee  at  law  ;  but  if,  from  any  cause,  the 
legal  ownership  could  not  have  been  made  effectual  for  the  pro- 
tection of  the  wife's  equitable  right,  the  courts  would,  at  her 
suit,  upon  a  proper  statement  of  facts,  all  the  necessary  parties 
being  before  them,  have  administered  the  appropriate  equitable 
relief.     But  it  is  supposed  that  all  this  is  changed  by  the  new 
code,  which  is  true  to  some  extent.    It  must  be  observed,  how- 
ever, that  the  code  has  not  changed  the  rights  of  parties^  but 
only  provided  new  remedies  for  their  enforcement ;  it  has  not 
abolished  the  distinction  between  equitable  and  legal  rights,  but 
the  distinction  between  legal  and  equitable  remedies,  so  far,  at 
least,  as  to  provide  that  one  form  of  suit  shall  be  used  for  die 
enforcement  of  both  classes  of  rights.    The  case  made  upon 
the  record  was  for  legal  relief ;  but  Uie  case  made  by  the  plain- 
tiffs, in  proof,  was  of  a  different  character. 

It  was  the  duty  of  the  trustee  to  protect  the  legal  ownership 
from  violation,  and  to  preserve  the  property  for  the  use  of  ^e 
parties  beneficially  interested  as  they  should  respectively  be- 
come entitled  ;  and  if,  as  before  remarked,  there  were  any  ob- 
stacles in  the  way  of  the  legal  remedy,  or  the  trustee  refused  to 
do  his  duty,  then,  upon  a  proper  case  stated,  and  proper  par- 
ties being  made,  the  courts  would,  in  a  civil  suit  under  the  code, 
afford  relief  according  to  the  principles  of  equity ;  and  the  pre- 
sent judgment  can  not  be  pleaded  in  bar  of  any  equitable  re- 
lief that  shall  be  thus  sought  by  the  wife. 

The  judgment  must  be  affirmed. 
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Emory  and  othbrs.  Respondents,  y.  Phillips,  Appellant. 

1.  Where  in  a  petition  it  was  charged  that  the  defendant,  ^^  without  leave  and 
wrongfully  entered  upon  a  certain  tract  of  land  (describing  it)  of  which 
plaintiffs  were  the  owners  and  in  possession  thereof,  &c.,  and  took  from 
•aid  premises  a  house  thereon  situated,  used  and  employed  as  a  Methodist 
meeting-house  or  church,  and  carried  said  house  off,"  &c.$  held,  that  an 
answer,  in  which  defendant  ^^  denies  that  he  wrongfully  entered  upon  the 
premises  and  took  therefrom  a  Methodist  church  or  meeting-house  of  said 
plaintiffs  $  and  the  defendant  charges  the  fact  to  be,  that  the  house  spoken 
«f,  was  his  (defendant's)  property  and  not  owned  or  claimed  by  plaintiffs,'' 
(defendant  also  in  the  answer  claiming  permission  from  one  of  the  plaintiffs 
to  ^^  do  as  he  pleased  with''  said  house,  and  denying  plaintiff's  possession,) 
admits  the  entering  and  taking  away  of  the  house. 

2.  In  impeaching  a  witness,  evidence  of  his  general  character  for  tmth  and 
veracity,  among  a  wMjority  of  his  neighbors,  is  inadmissible. 

Appeal  from  Cape  Girardeau  Circuit  Court. 

This  salt  was  originally  eommenced  before  the  New  Madrid 
Circuit  Court,  whence  it  was  taken  by  a  change  of  renue  to 
Cape  Girardeau  Circuit  Court  It  was  an  action  by  plaintiifs, 
as  trustees  of  the  Methodist  Episcopal  church  south,  to  recover 
damages  for  the  alleged  remoTal  by  the  defendant  of  a  meeting- 
house belonging  to  plaintiffs.  The  allegations  of  the  petition 
and  answer,  so  far  as  they  bear  upon  the  decision  of  this  court, 
are  sufficiently  set  forth  in  the  opinion  of  the  court.  The  find- 
ing of  the  court  is  as  follows  :  ^^  That  said  defendant,  before 
the  commencement  of  this  suit,  did  enter  upon  the  tract  of  land 
in  plaintiffs'  petition  mentioned,  and  sever  and  take  away  from 
said  land  a  house  of  the  value  of  $250 ;  that,  at  the  time  of 
said  entry  and  the  taking  of  said  house,  the  plaintiffs,  as  trus- 
tees of  the  Methodist  Episcopal  church  south,  were  the  owners 
of  said  land ;  by  reason  of  which  said  entry,  severance,  and 
taking  of  said  house,  the  plaintiffs  have  sustained  damage  to  the 
sum  of  $250."  Judgment  was  accordingly  given  for  plaintiffs 
for  that  sum. 

In  the  course  of  the  trial,  portions  of  certain  depositions  in- 
troduced in  evidence  by  defendant,  which  were  offered  with  a 
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yiew  to  impeach  one  6.  S.,  a  witness  for  plaintifls,  were  exclu- 
ded by  the  court.  The  following  questions  and  answers,  cod- 
tained  in  the  depositions  of  John  Freeman  and  B.  S.  Hacker, 
respectively,  were  excluded  by  the  court:  **  Ques.  (to  J.  F.) 
Are  you  or  not  acquainted  with  G.  S. ;  and  if  so,  state  what  is 
his  general  reputation  for  truth  and  veracity  among  his  neigh- 
bors? Ans.  I  am  personally  acquainted  with  6.  S.,  and  his 
general  character  for  truth  and  veracity,  among  his  neighbors, 
is  bad ;  I  have  heard  some  of  them  say  that  they  would  not 
believe  him  on  oath.  Ques.  (to  B.  S.  H.)  Are  you  or  net 
acquainted  with  6.  S.,  and  do  you  know  the  character  he 
bears,  among  a  majority  of  his  neighbors,  for  truth  and  veraci- 
ty? Ans.  Yes;  I  am  well  acquainted  with  G.  S.,  and  hia 
general  character  for  truth  and  veracity,  among  a  majority  of 
his  neighbors,  is  bad,  and  he  is  not  to  be  believed.''  To  the 
exclusion  of  these  answers  defendant  excepted. 

PoOc,  for  appellant,  cited  18  Mo.  2S6  ;  Swift's  Evidence, 
148  ;  3  S.  4  R.  336  ;  2  Hayw.  (N.  0.)  300  ;  3  Bibb,  268  j 
19  Maine,  875  ;  17  Mo.  550. 

•^.  Hohnesj  for  respondents. 

Btland,  Judge,  delivered  the  opinion  of  the  court. 

The  answer  of  the  defendant  in  this  case  may  be  considered 
as  a  negative  pregnant.  There  is  no  denial  of  his  taking  away 
the  house  as  alleged  in  the  plaintiffs'  petition.  The  plaintiffs 
charge  that  the  defendant  on,  &c.,  at  &c.,  '^  without  leave  and 
wrongfully  did  enter  upon  a  certain  tract  or  parcel  of  land, 
(describing  it,)  of  which  they  were  the  owners  and  in  posses- 
sion, and  take  from  the  premises  a  house  thereon  situated,  used 
and  employed  as  a  Methodist  meeting-house  or  church,  and 
carried  said  house  off  and  away  from  said  premises,  to  plain- 
tiffs' damage,"  &c. 

Defendant  denies  that  he  ^^  wrongFuHy  entered  upon  the 
premises  and  took  therefrom  a  Methodist  church  or  meeting- 
house of  said  plaintiffs^"  and  the  defendant  charges  the  fact  to 
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be,  that  the  house  spoken  of  was  his  property,  and  was  not 
owned  or  claimed  by  plaintiffs.  He  also  charges  that  one  of 
the  plaintiffs  disclaimed  the  ownership,  and  told  the  defendant 
he  might  do  as  he  pleased  with  the  same.  He  denies  that  plain- 
tiffs had  possession  of  the  premises. 

This  answer  may  be  considered  as  admitting  the  taking  away 
of  the  house  in  dispute,  and  ought  to  have  been  so  construed  by 
the  court  below.  It  does  not  openly  deny  the  taking;  and, 
although  it  does  not  frankly  admit  it,  yet  such  is  the  evasive 
and  improper  manner  of  stating  the  defence,  that  the  law  would 
construe  this  as  admitting  the  taking,  but  not  the  ownership. 
The  right  or  ownership  of  the  property  was  all  then  that  was  in 
dispute. 

The  plaintiffs  charge  the  defendant  with  two  important  acts  ; 
the  taking  away  of  property  is  one,  and  the  property  belongs 
ing  to  the  plaintiffs  is  the  other.  The  defendant  says,  **  the 
property  belongs  to  me."  He  does  not  deny  the  taking  ;  and, 
unless  it  is  denied  specifically,  it  is  admitted.  So  much,  then, 
for  the  taking. 

Now,  as  to  the  evidence  of  character,  the  testimony  of 
Hacker  was  properly  rejected ;  the  question  put  to  him, 
about  the  character  the  witness  bears  among  a  majority  of  his 
bis  neighbors,  is  not  the  proper  legal  and  formal  question ;  and 
parties,  when  they  attack  a  witness,  must  do  so  according  to 
the  rules  prescribed  by  law,  as  laid  down  by  the  elementary 
writers.  The  same  remarks  are  applicable  to  Freeman's  testi- 
mony. In  Adams  v.  Hannon,  (3  Mo.  226,)  this  court  held 
that  ^^  what  is  the  character  of  the  plaintiff  for  chastity,  among 
the  majority  of  her  neighbors,  with  whom  the  witness  had  con- 
versed? is,  we  think,  a  question  not  at  all  calculated  to  elicit 
an  answer  proper  to  prove  general  character." 

But  the  principal  fact  proved  by  the  witness,  whose  character 
was*  attacked,  was,  or  ought  to  have  been,  taken  by  the  court  be- 
low as  admitted ;  that  is,  the  taking  off  the  house.  The  defend- 
ant's answer  may  be  considered  as  admitting  this,  by  the  manner 
it  is  set  forth.     In  looking  over  the  whole  record,  there  appear 
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no  grounds  upon  which  to  refrerse  the  judgment  of  the  eoort 
below ;  the  finding  may  be  eonsidered  snffioient,  and  it  warrants 
the  judgment.  The  other  judges  concurring,  the  judgment  be- 
low must  be  affirmed. 


Miles,  Plaintiff  in  Error,  v.  Smith  et  al..  Defendants  in 

Error. 

1.  The  personal  represenUtive  of  a  mortgagor  is  a  Decessary  party  to  a  suit 
to  foreclose  a  mortgage. 

Error  to  Marion  Circuit  Court. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court 
Pratte  and  Redd^  for  plaintiff  in  error.  1.  The  court  erred 
in  deciding  that  the  personal  representative  was  an  indispensa- 
ble party  to  this  action.  (Story's  Eq.  PI.  §  84,  175,  186, 
196,;  2  Atkins,  336;  Edwards  on  Parties,  91,  92 ;  3  P. 
Wms,  333,  not^a.) 

Vansweringeriy  for  defendants  in  error. 

Btlanb,  Judge,  deliyered  the  opinion  of  the  court. 

This  is  a  petition  brought  by  the  assignee  of  a  mortgage 
against  the  heirs  and  widow  of  the  mortgagor,  praying  judg- 
ment for  the  debt,  that  the  equity  of  redemption  be  foreclosed, 
and  that  the  mortgaged  land  be  sold  in  the  manner  provided  for 
by  the  statute  of  the  state. 

Esra  S.  Ely  sold  the  land  to  Smith,  who  afterwards  died. 
Ely  took  from  Smith  the  mortgage  for^the  unpaid  purchase 
money,  which  was  secured  also  by  the  notes  of  Smith.  Ely 
assigned  the  mortgage  debt  to  Carswell  and  McClelland,  and 
they  assigned  it  to  plaintiff. 

The  defendants  rely  upon  the  statute  of  limitations  as  a  bar 
to  the  notes  given  for  the  debt,  and  upon  an  offset  of  money 
received  by  Ely  to  enter  land  for  Smith,  which  Ely  had  author- 
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itj  to  Iftj  ont  in  land  for  said  Smith.  There  was  a  trial  bj 
jury,  and  verdict  and  judgment  for  defendants.  After  verdict 
for  defendantSi  plaintiff  made  a  motion  for  new  trial,  which  was 
OTermled.  The  Circuit  Court  decided  that  the  personal  repre- 
sentatives of  the  mortgagor,  Smith,  were  necessary  parties,  and 
as  they  had  not  been  made  parties,  that  court  dismissed  the 
suit  without  prejudice  to  the  plaintiff.  Under  our  system  of  law 
upon  a  proceeding  to  foreclose  a  mortgage  of  land,  the  personal 
representatives  of  the  mortgagor  ought  to  be  made  parties  to 
the  proceedings. 

Upon  this  ground  alone  the  judgment  below  must  be  affirmed, 
leaving  the  other  matters  in  the  case  still  to  be  decided  between 
the  parties  in  another  suit,  should  one  be  brought ;  the  other 
judges  concurring. 


WiLBUB,  Respondent,  v.  Clark  et  a/.,  Appellants. 

1.  A.^  a  m«mb«r  of  a  firm  composed  of  A.,  B.  and  C,  sold  out  to  B.  and  C. ; 
and  tiie  latter,  with  D.  and  E.  as  securitieB  for  the  performance  of  their  ob- 
ligation, assumed  to  pay  the  debts  of  the  partnership,  and  in  particular  a 
note  for  $488  18,  due  from  the  partnership.  B.  and  C.  failed  to  pay  said 
note,  and  A.  haying  paid  a  judgment  recovered  thereon  in  the  state  of  Iowa 
against  himself  and  his  co-partners,  brought  a  suit  against  D.  and  £.  for 
indemnification.  Heldy  that  the  entire  correspondence  between  the  note  set 
out  in  plaintiff's  petition  and  that  described  in  a  transcript  of  the  record  and 
proceedings  in  the  Iowa  suit,  would  warrant  the  court  in  finding  that  the 
notes  described  were  the  same  note. 

2.  Where  a  cause  is  tried  by  the  court  sitting  as  a  jury,  It  is  not  erroneous  to 
refuse  instructions  asked  by  either  party  to  the  suit 

•Appeal  from  Franklin  Circuit  Court. 

This  was  a  suit  instituted  by  Horatio  N.  Wilbur  against  Ja- 
cob Clark  and  Randolph  W.  Apperson,  on  the  following  obli- 
gation, to-wit :  "  I,  Horatio  N.  Wilbur,  of  the  city  of  Keokuk^ 
county  of  Lee,  and  state  of  Iowa,  have  this  day  sold  all  my 
interest  in  the  shoe  and  boot  concern  of  Wilbur,  Newman  k 
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Co.,  to  John  CaDniDgham  and  Lorenio  Newman,  pryicipalg, 
and  Jacob  Clark  and  R.  W.  Apperson,  securities,  for  the  som 
of  $485  04,  paid  and  to  be  paid  in  the  following  manner,  vis. : 
$184  25  in  hand,  and  $300  79,  my  part  of  the  debts  of  the 
eoncem,  as  may  be  seen  bj  reference  to  a  note  held  against 
the  firm  by  Manny  k  Weld  for  $488  18,  dated  September  29, 
1848  ;  and  one  note  held  by  How,  Claflin  k  Cook  for  $414  18, 
of  the  same  date,  each  to  run  four  months  from  date.  It  is 
agreed  in  this  sale  that  the  said  purchasers  and  their  said  secu- 
rities assume  the  payment  of  the  above  speci6ed  debts,  and  are 
hereby  bound,  with  their  heirs,  executors  and  assigns,  to  re- 
lease the  said  Wilbur  from  the  aforesaid  liabilities,  by  their  (the 
said  purchasers)  paying  the  whole  amount  of  said  debts,  &c* 
The  said  Wilbur  this  day  gives  up  to  the  said  purchasers  all  his 
interest  in  said  concern ;  and  the  said  purchasers,  with  their 
securities,  are  bound  to  fulfil  their  part  of  this  obligation  by 
their  subscription  of  their  names  hereunto,  this  10th  day  of 
November,  1848.  [Signed]  Lorenzo  Newman,  John  C.  Cun- 
ningham, Jacob  Clark,  R.  W.  Apperson." 

The  breach  of  the  agreement  assigned  by  plaintiff  was,  that 
the  note  described  above,  for  $488  18,  due  Manny  &  Weld, 
was  not  paid  by  defendants,  or  by  Newman  or  Cunningham, 
their  co-obligors  ;  but  that  judgment  was  obtained  in  the  state 
of  Iowa  on  said  note  against  plaintiff,  Wilbur,  for  an  unpaid 
balance  due  said  note  of  $216  92,  which  said  judgment  was 
satisfied  by  plaintiff. 

In  support  of  petition,  there  was  introduced  in  evidence  a 
transcript  of  the  judgment  and  proceedings  in  the  district  court 
of  Desmoines  county,  in  the  state  of  Iowa,  in  a  case  between 
Manny  k  Weld,  plaintiffs,  and  Wilbur,  Newmad  k  Cunning- 
ham, defendants.  This  suit  was  on  a  note  identical  in  descrip- 
tion with  that  mentioned  in  the  above  obligation.  Judgment 
was  given  in  this  suit  against  the  defendants  for  an  unpaid 
balance  of  $216  92.  This  judgment  was  satisfied  by  Wilbur, 
by  the  payment  of  $200.  Defendants  objected  to  the  admis- 
sion of  this  transcript  in  evidence  :  the  objection  was  overruled. 
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The  cause  was  tried  by  the  court  sitting  as  a  jury,  and,  the 
defendants  having  been  found  by  the  court  to  be  indebted  to 
the  plaintiff  in  the  sum  of  $236  82,  judgment  was  given 
against  the  defendants  for  that  sum.  In  the  course  of  the  trial 
the  court  refused  to  give  certain  instructions  asked  for  by  de- 
fendants.    Defendants  appealed  to  this  court.     " 

Charles  Jones ^  for  appellants. 

Stevenson^  for  respondent. 

SgotT|  Judge,  delivered  the  opinion  of  the  court. 

There  is  nothing  in  this  case  for  which  it  should  have  been 
brought  here.  The  objection  to  the  depositions,  growing  out 
of  the  alleged  want  of  notice,  has  no  foundation  in  fact,  as  the 
notice,  with  its  service,  is  in  the  record. 

The  entire  correspondence  between  the  note  sued  on  in  Iowa 
and  described  in  the  record  of  the  judgment  obtained  in  that 
state,  and  that  set  out  in  the  petition  in  this  cause,  amply  sus- 
tained the  court  in  the  finding  that  it  was  the  same  instrument. 
There  was  no  evidence  that  there  were  two  notes  alike  in  sums, 
dates  and  terms  of  payment  between  the  parties  to  that  instru- 
ment. The  evidence,  under  the  circumstances,  was  almost 
conclusive. 

The  obligation  incurred  by  the  defendants,  was  to  pay  the 
entire  debt  for  the  plaintiff.  The  plaintiff,  by  the  terms  of  the 
agreement,  was  to  be  released  from  the  aforesaid  liabilities  by 
tiie  defendants  paying  the  whole  amount  of  the  said  debts.  One 
of  these  debts  was  afterwards  sued  on,  and  a  judgment  was  re- 
covered in  Iowa  against  the  plaintiff,  which  he  satisfied. 

As  this  was  a  trial  by  the  court,  there  was  no  impropriety  in 
refusing  instructions.  The  law  is  properly  declared  on  the 
facts  found.  The  judgment  is  affirmed,  with  ten  per  cent, 
damages  ;  the  other  judges  concurring. 
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Orben's  Adionistratob,  Defendant  in  Error,  y.  YiKDSif  and 
OTHiQus,  Plaintifis  in  Error. 

1.  Where,  in  a  case  of  tlie  death  c^  <me  of  two  partaera,  ttie  tttrriFor  gives 
the  bond  required  by  the  50th  and  51st  sections  of  the  first  article  of  the  ad- 
mlDistration  act  (R.  C.  1845,  p.  70),  with  approved  securities ;  held,  that  such 
survivor  can  not  be  removed  by  the  probate  court  and  deprived  of  his  right 
to  the  control  and  management  of  the  partnership  effects,  on  the  grcund  that 
he  has,  since  the  giving  of  the  bond,  become  a  non-resident  of  the  state. 

Error  to  St.  Charles  Circuit  Court. 

James  Green  was,  in  his  life -time,  a  partner  with  Tirden, 
plaintiff  in  error,  in  a  saw-mill.  After  Green's  decease,  let- 
ters of  administration  on  his  estate,  bearing  date  April  6tli, 
1853,  were  granted  to  Robert  H.  Parks,  defendant  in  error. 
Virden,  Jaly  11th,  1853,  gave  bond  as  sanriying  partner  of 
the  firm,  in  pnrsnance  of  §  51  of  article  1  of  the  administra- 
tion act  of  1845,  and  entered  upon  the  management  of  the 
effects  of  the  partnership,  and  sold  the  mill  and  its  appurte- 
nances for  $1600.  The  county  court  of  St.  Charles  county, 
April  5th,  1851,  reyoked  die  letters  which  had  been  granted  to 
Virden  as  surviying  partner,  because  he  had  ceased  to  be  a  re- 
sident of  the  state  of  Missouri,  and  on  the  28th  of  Septem- 
ber, 1854,  granted  letters  de  bonis  non  on  the  partnership 
effects  to  Parks,  defendant  in  error.  The  said  Parks  instituted 
this  suit  October  11, 1854,  against  Virden  and  his  securities, 
to  recoyer  $1600  receiyed  by  Virden  from  the  sale  of  the  mill. 
The  breaches  of  the  bond  assigned  were  that  Virden  had  not 
used  due  diligence  and  fidelity  in  closing  the  affairs  of  the  part- 
nership ;  that  he  had  not  applied  the  property  thereof  towards 
the  payment  of  the  debts  of  the  partnership  ;  that  he  had  not 
paid  oyer  to  the  plaintiff.  Parks,  the  partnership  funds  or  pro- 
perty, and  more  particularly  that  he  (Virden)  had  receiyed 
$1600  belonging  to  the  partnership  of  Green  k  Virden,  and 
had  not  applied  any  part  thereof  to  the  payment  of  the  debts  of 
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the  firnii  and  that  the  debts  of  said  finn  are  and  remain  un- 
paid ;  and|  although  said  Yirden's  letters  of  administration  on 
said  partnership  have  long  sinoe  been  revoked,  and  plaintifiT 
(Parks)  has  been  appointed  and  qualified  administrator  de 
bonis  non  thereof ,  yet  defendant  (Yirden)  has  not  yet  paid  and 
deliyered  to  plaintiff  the  money,  effects  and  property  belonging 
to  the  said  partnership  of  Green  &  Yirden. 

Yirden,  in  his  answer,  denied  that  he  had  not  used  due  dili- 
gence and  fidelity  in  closing  the  affairs  of  the  partnership,  and 
that  he  had  failed  to  apply  the  property  or  any  part  thereof 
towards  the  payment  of  the  debts  of  the  partnership,  and  claim- 
ed a  set-off  of  $688  92  for  moneys  paid  out  by  him  on  ac- 
count of  and  for  work  and  labor  performed  by  him  for  the  part- 
nership, and  about  the  partnership. 

The  court,  on  motion  of  plaintiff  (Parks),  struck  out  of  the 
answer  all  that  part  of  the  answer  which  set  up  as  off-set  to 
plaintiff's  demand  the  services  performed  by  defendant  (Yir- 
den) and  his  hands,  wagons,  teams,  board  of  bands  hired,  and 
cash  paid  out  for  said  firm,  performed,  furnished  or  paid  prior 
to  the  death  of  James  Oreen. 

The  cause  was  tried  by  the  court  sitting  as  a  jury,  and  after 
making  an  allowance  to  defendant  (Yirden)  for  commission 
and  for  money  paid  out  by  him  for  the  partnership,  of  the  sum 
of  $113  17,  judgment  was  given  for  plaintiff  for  the  sum  of 
$1651  11. 

C.  D.  Drake^  for  plaintiffs  in  error.  The  court  erred  in 
rendering  judgment  for  the  following  reasons :  1.  The  defend- 
ant below  has  never  ceased  to  be  legally  qualified  for  the 
<(  management"  of  the  partnership  effects.  Having  given  bond 
therefor,  as  required  by  law,  he  was  entitled  to  hold  and  man* 
age  those  effects  as  surviving  partner.  2.  The  county  court  of 
St  Charles  county  had  no  legi^  authority  to  ^^  revoke  his  letters 
of  administration,"  because  no  letters  of  administration  were 
ever  legally  granted  to  him ;  and  because,  if  there  had  been, 
there  is  no  law  giving  that  court  the  power  to  make  such  a  re- 
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vocatioiiy  on  the  groand  of  the  sorviying  partner  having  become 
a  non-resident  of  the  state- 
Such  a  power  can  not  properly  be  established  by  ir^erencej 
which  is  the  only  way  that  the  defendant  in  error  seeks  to  es- 
tablish it.  If  inference  is  to  be  resorted  to,  it  is  decidedly 
against  the  power,  on  the  principle,  expressio  unius  est  ex- 
clusio  alterius.  The  same  law  which  regulates  the  obligations 
of  surviving  partners  regulates  the  powers,  rights,  duties  and 
obligations  of  executors  and  administrators.  It  declares  that 
the  letters  of  an  executor  or  administrator  shall  be  revoked,  if 
he  cease  to  reside  in  the  state  ;  but  it  does  not  declare  that,  if 
a  surviving  partner  cease  to  reside  there,  he  shall  be  discharged 
from  the  management  of  the  partnership  estate.  Therefore, 
the  principle  above  cited  applies.  But  further,  there  is  a  most 
essential  difference  between  an  administrator  and  a  surviving 
partner-  The  former  is  the  mere  creature  of  the  law,  admin- 
istering an  estate  for  the  benefit  of  all  parties  interested  in  it, 
but  having,  as  administrator^  no  interest  in  it.  A  surviving 
partner  is,  by  the  general  law,  the  actual  proprietor  of  the  part- 
nership effects  ;  and  he  is  required  to  give  bond,  simply  to  in- 
sure the  application  of  those  effects, ^r^/,  to  the  payment  of  the 
partnership  debts  ;  and,  secondly,  to  the  payment  of  the  de- 
ceased partner's  share  of  the  concern  to  his  legal  representa- 
tives. He  has  no  functions  to  perform  under  the  orders  of  the 
county  court  in  relation  to  the  partnership  effects.  That  court 
has  no  right  to  allow  demands  against  him,  as  surviving  part- 
ner, to  direct  him  to  sell  property  or  otherwise  to  control  him, 
except  to  cite  him  to  account  and  to  adjudicate  upon  his  ac- 
count. If  he  fail  to  give  bond,  as  required  by  law,  the  part- 
nership effects  are  taken  out  of  his  hands  ;  but  if  he  give  bond 
he  is  entitled  to  hold  them  wherever  he  may  reside ;  his  bond 
being  considered  as  security  for  their  faithful  application,  as 
required  by  its  terms.  Hence,  if  the  county  court  granted  let- 
ters of  administration  in  this  case  to  Virden,  such  letters  were 
a  mere  nullity,  not  being  authorized  by  law,  and  the  assumed 
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reyocation  of  them  was  a  nullity,  for  the  law  gave  no  power  to 
make  it.  8.  The  administrator  of  a  deceased  person  has  no 
right  of  action  against  a  snrviying  partner,  who  has  given  bond 
as  required  by  law,  except  in  one  of  two  cases  ;  eitiber,  firsts 
to  recover  what  is  due  from  the  partnership  to  the  decedent's 
estate ;  or,  second^  to  recover  moneys  which  he  has  been  ob- 
liged to  pay  as  administrator,  and  which  the  surviving  partner 
had  partnership  effects  sufficient  to  pay,  and  failed  to  pay. 
(See  condition  of  the  bond  as  prescribed  in  §  51  of  the  admin • 
istration  act.)  The  petition,  in  this  case,  does  not  aver  that 
any  thing  was  due  from  Yirden  to  his  deceased  partner's  es- 
tate ;  but  proceeds  upon  the  mere  naked  ground  that  Virden 
had  not  used  due  diligence  in  closing  the  partnership  affairs, 
and  had  not  paid  the  partnership  debts.  This  was  no  breach  of 
the  bond,  so  far  as  the  administrator  was  concerned  :  the 
creditors  qf  the  firm  were  the  only  persons  who  could  sue  on 
the  bond,  on  the  ground  of  the  non-payment  by  Yirden  of 
those  debts,  unless  the  administrator  had  been  compelled  to 
pay  debts  which  the  survivor  ought  to  have  paid.  4.  Even  if 
any  thing  was  due  to  the  administrator  in  the  settlement  of  the 
partnership  affairs,  he  was  not,  by  the  terms  of  the  bond,  bound 
to  pay  it  until  the  expiration  of  two  years  after  the  date  of  the 
bond.  This  suit  having  been  brought  in  less  than  that  time, 
after  the  date  of  the  bond,  can  not  be  maintained.  5.  The 
judgment  of  the  court  necessarily  assumes  that  the  attempted 
displacement  of  the  surviving  partner,  made  by  the  county 
court,  was  a  legal  act,  and  was  effectual  in  displacing  him ; 
and  therefore  the  points  above  made,  in  regard  to  that,  apply 
here.  If  those  points  are  tenable,  then  the  finding  of  the  court 
was  erroneous.  By  the  finding  of  the  court  no  breach  of  the 
bond  was  established.  The  court  seems  to  have  proceeded 
upon  the  ground  that  the  action  of  the  county  court  entitled 
the  administrator  to  recover  from  the  survivor  the  entire  fund 
received  by  him  from  the  sale  of  the  partnership  effects,  which 
is  manifestly  erroneous  ;  for,  after  the  survivor  had  once  given 
bond,  if  he  were  even  legally  displaced  by  the  county  court, 
88— -VOL.  xxn. 
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the  ftdministrfttor  of  the  decessed  could  mainfatm  no  Mlion 
tgaixuit  binii  except  in  the  casee  deeignsted  in  the  thir4  point 
•boTe  made. 

J.  B.  CoaUtTy  for  defendant  in  error.  1.  The  county  court 
had  die  power  to  remoYC  the  snrriving  partner  npon  hie  beeom- 
ing  a  non-reeident,  and  deprive  him  of  the  power  of  adminie- 
tering  on  the  partnership  effecte.  The  statnte  gives  this  power 
bj  implication.  It  speaks  of  this  as  a  case  of  adminisiraHon^ 
and  requires  the  survivbg  partner  to  give  bond  ^^  in  sndi  sum 
and  with  snch  securities  as  is  required  in  other  cases  of  admin- 
is^ation."  (See  §  50,  52  and  58,  art  1,  tit.  <«  Administra- 
tion/' B.  C.  1846,  p.  70,  71  and  72.)  It  is  clearly  within 
the  spirit  and  meaning  of  the  statute  that  neither  this  nor  any 
other  administrator  of  a  deceased  person's  effects  shall  be  a  non- 
reeidcDt  of  the  state.  S.  The  court  committed  no  arror  in  strik- 
ing out  part  of  the  defendant's  answer.  The  defendant  (Yir- 
den)  sought  to  set  up  his  individual  claim,  as  one  of  the  part- 
ners, as  an  offset  against  the  demand  made  npon  him  to  turn 
over  the  partnership  effecta.    TUi  he  had  no  right  to  do. 

SooTT,  Judge,  delivered  the  opinion  of  the  court. 

The  defendant  (Yirden)  and  James  Greeui  deceased,  were 
partners.  Green  died,  and  the  defendant  (Yirden),  his  partner, 
gave  the  bond  required  by  the  statute,  and  retained  the  control 
of  the  partnership  effects.  Afterwards,  the  county  court  of 
St.  Charles  county  removed  Yirden  and  revoked  the  powers 
granted  to  him,  because  he  became  a  non-resident,  and  ap- 
pointed Parks,  administrator  de  bonis  noUj  (as  he  is  termed 
in  the  proceedings,)  of  the  partnership  effects,  who  brings  this 
suit  on  the  bond  given  by  Yirden  as  surviving  partner,  alleging 
breaches  of  its  several  conditions.  The  record  raises  the  ques- 
tion, whether  a  surriving  partner,  who  gives  the  bond  required  by 
the  statute  for  the  due  management  of  the  partnership  effects, 
can,  for  non-residence,  or  any  other  cause,  be  removed  by  the 
probate  court  in  the  same  manner  as  an  ordinary  administrator. 
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The  provision  requiring  the  sorviving  partner  to  give  bond 
for  the  use  of  due  diligence  in  the  management  of  the  partner- 
ship effects,  is  a  new  one,  in  derogation  of  the  rights  of  the 
snrriying  partner,  as  they  existed  at  common  law.  All  inter- 
ference with  his  rights  mast  have  a  support  in  the  statute  law, 
and  we  are  restrained  from  going  farther  in  diminishing  his 
control  over  his  goods  than  the  words  of  the  law  fairly  war- 
rant. It  is  to  be  borne  in  mind  that  the  surviyor  is  the  owner 
«f  one  half  of  the  effects.  Where  the  sorviying  partoer  fails 
to  give  bond,  and  the  administrator  of  the  deceased  partner 
takes  charge  of  the  partnership  effects,  he  can  not  prosecute 
aaits  in  his  own  name  as  administrator,  but  he  is  compelled  to 
Bse  the  name  of  the  surviying  partner.  When  the  survivor 
elects  to  take  the  <»>ntrol  and  gives  the  bond  required  by  law» 
the  powers  to  be  exercised  over  him  are  statutory.  The  bond 
10  a  pledge  for  the  security  of  that  portion  of  the  effects  be- 
Icmging  to  his  deceased  partner's  estate  committed  to  his 
charge.  The  52d  section  of  the  1st  article  of  the  administra- 
tion law  enacts  that  ^^  the  county  court  shall  have  the  same 
anthority  to  cite  such  survivor  to  account,  and  to  adjudicate 
upon  such  account,  as  in  the  case  of  an  ordinary  administrator^ 
a&d  the  parties  interested  shall  have  the  like  remedies,  by  meane 
of  such  bond,  for  any  misconduct  or  neglect  of  such  survivor 
as  may  be  had  against  administrators."  There  is  nothing  here 
like  a  power  of  removal.  On  the  contrary,  from  the  language 
of  the  statute,  it  would  seem  that  the  remedy  against  the  sur- 
vivor is  to  be  had  by  means  of  the  bond.  It  would  be  against 
all  principle  to  assume  by  implication  a  power  of  taking  away 
tbe  right  of  control  which  a  man  has  over  his  own  property. 
There  is  no  hardship  in  this  conclusion.  The  sureties  of  Uie 
survivor  must  be  such  as  the  law  require  for  administrators. 
They  will  be  residents  of  the  coun^,  and  if  the  survivor  ab- 
ants  himself,  his  bond  and  sureties  will  be  aocess3>le  to  all  who 
may  suffer  by  reason  of  his  neglect. 

The  judgm^t  is  reversed ;  the  other  judges  ooncuning. 
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HoLLiDAT,  Bespondenty  r.  Attbrbury,  Appellant. 

1.  The  supreme  court  will  not  reverse  a  judgmeDt  of  a  lower  court  because 
the  verdict  of  the  jury  is  sgainst  the  weight  of  evidence. 

•Sppeal  from  Shelby  Circuit  CourL 

This  was  a  Boit  originally  instiiuted  in  the  Circuit  Court  of 
Monroe  county,  whence  it  was  taken  by  change  of  venue  to  the 
Circuit  Court  of  Shelby  county.  The  plaintiff  (Holliday) 
prayed  judgment  for  the  possession  of  a  certain  negro  slave 
.  named  Nance,  and  her  child,  and  damages  for  their  detention. 
Defendant  ( Atterbury ),  in  his  answer,  denied  plaintiffs  alleged 
ownership  of  said  negro  slave  and  child,  and  claimed  to  own 
them  in  his  own  right. 

On  the  trial,  the  following  facts  appeared  in  evidence :  The 
slave  Nmico  had  belonged  to  plaintiff  (Holliday),  whose  daugh- 
ter married  defendant  ( Atterbury )  in  the  year  1840.  In  1848, 
the  slave  N^ice  was  in  possession  of  Atterbury  and  remained 
so  until  some  time  in  1853,  about  eighteen  months  after  the 
death  of  Mrs.  Atterbury,  when,  upon  her  going  to  the  house  of 
plaintiff  (Holliday),  she  was  retained  by  him  and  prevented  from 
returning  to  defendant's  possession.  Holliday  hired  Nance  to 
one  Brown,  with  whom  she  remained  a  few  days,  and  from 
whose  possession  she  was  taken  by  defendant,  without  the 
permission  and  against  the  objection  6f  the  said  Brown ;  where- 
upon the  present  suit  was  brought.  There  was  evidence  pro 
and  con  bearing  upon  the  question  whether  Holliday,  the 
plaintiff,  had  made  a  gift  or  a  loan  of  the  slave  Nance  to  his 
daughter,  Mrs.  Atterbury.    It  is  unnecessary  to  set  this  forth. 

The  court,  on  motion  of  plaintiff,  gave  the  following  in- 
structions, to-wit:  ^^1.  Although  the  sending  of  the  negro 
woman  in  contest  to  the  defendant  and  his  wife,  the  daughter 
of  plaintiff,  unaccompanied  by  a  declaration  that  the  negro 
was  placed  with  defendant  and  his  wife  as  a  loan,  raises  a  pre- 
sumption that  the  negro  was  a  gift,  yet  this  is  a  mere  presump- 
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tioD,  sabject  to  be  rebatted  and  explained  by  evidence.  2.  If 
ihe  jury  believe,  from  the  evidence  in  the  case,  that  eaid  negro 
girl  was  not  placed  by  plaintiff  with  defendant  and  his  wife  as 
a  gift,  and  was  not  so  meant  and  intended,  and  said  negro  was 
not  in  fact  given  by  plaintiff  to  defendant  and  his  wife,  they 
should  find  for  the  plaintiff.  8.  If  the  plaintiff  exhibited  to 
defendant  a  list  of  advancements  in  1844,  that  he  said  he  had 
made  to  the  defendant  and  his  wife,  and  requested  defendant 
and  wife  to  sign  a  receipt  for  the  same  as  advancements  made 
to  them  at  that  time,  and  said  defendant  and  wife  signed  a  re- 
ceipt for  said  advancements,  and  said  negro  was  not  included 
in  the  list  and  receipt,  this  is  evidence  from  which  the  jury  may 
find  that  the  parties  did  not  understand  that  said  negro  was 
given  to  defendant  or  wife.  4.  If  the  jury  find  from  the  evi- 
dence in  the  case  that  the  negro  girl  was  not  understood  by  the 
parties  to  be  placed  in  possession  of  defendant  or  his  wife  as  a 
gift,  they  should  find  for  the  plaintiff,  although  the  plaintiff 
might  not  have  said  to  defendant  or  his  wife  at  the  time  of 
placing  the  negro  there,  that  she  was  put  there  as  a  loan  ;  and 
it  is  competent  to  find  the  fact  of  gift  or  loan  from  all  the  evi- 
dence in  the  cause."  To  the  giving  of  the  foregoing  instruc- 
tions for  plaintiff  defendant  excepted.  The  defendant  then 
asked  and  the  court  gave  the  following  instructions :  ^^1.  If 
the  jury  believe  from  the  evidence  that  the  plaintiff  sent  the 
negro  Nancy  with  his  married  daughter,  Mrs.  Atterbury,  to  her 
house,  and  permitted  her  to  remain  there  to  serve  his  said 
daughter,  the  law  presumes  that  it  was  a  gift  of  said  negro  to 
his  said  daughter,  and  the  jury  must  find  for  the  defendant, 
unless  plaintiff  has  proved  to  the  satisfaction  of  the  jury  that 
he  only  loaned  said  negro  to  his  daughter,  and  that  it  was  ex- 
pressly understood  not  to  be  a  gift  at  the  time,  they  must  find 
for  defendant.  2.  Although  the  jury  may  believe  from  the  evi- 
dence that  die  defendant  has  admitted  that  plaintiff  did  not  give 
said  negro  to  his  daughter  nor  to  himself,  yet  plaintiff  is  not 
bound  by  such  admission,  if  they  were  made  in  ignorance  of  his 
rights.    3.  The  jury  should  not  take  into  consideration  any 
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declaration  made  by  plaintiff,  in  tfie  absence  of  defendant,  im 
regard  to  tbeir  title  to  said  negro  in  qBestion.  4.  If  the  jxaj 
believe  from  the  eridence  that  plaintiff  sent  the  negro  Nancy  to 
defendant's  house,  with  his  danghter,  and  ^t  said  negro  re- 
mained there  a  considerable  length  of  time,  tl^j  must  find  for 
defendant,  unless  the  plaintiff  has  proved  to  their  satisfaetioB 
in  this  case  that  it  was  expressly  understood  between  the  par* 
ties  at  the  time  that  the  negro  was  sent  as  a  loaa  and  not  as  a 
gift.'' 

fFm.  M.  Cooke y  for  appellant,  cited  Martin  ▼•  Martin,  18 
Mo.  66. 

Olover  $r  Richardson  and  Carr^  for  respondent. 

Bylahb,  Jadge,  delivered  the  opinion  of  die  eovt« 

The  only  point  in  this  case  is,  that  the  verdict  is  against  die 
evidence,  and  the  defendant  therefore  contends  that  the  Girciit 
Court  ought  to  have  set  it  aside  and  granted  a  new  trial. 

In  looking  over  the  evidence  preserved  in  tfie  bill  of  excep- 
tions, we  have  no  doubt  that  it  was  sufficient  to  carry  the  case 
to  the  jury,  and  this  court  does  not  disturb  a  verdict  because  it 
is  against  the  weight  of  evidence.  There  is  no  question  oE  law 
for  our  adjudication  ;  the  instructions  were  given  for  both  par- 
ties as  they  were  asked  for,  and  these  instructions  presented 
Ae  law  of  the  case  fairly  to  the  jury. 

It  has  long  been  the  practice  of  this  court  to  refuse  to  inter- 
fere  with  the  verdicts  of  juries,  because  it  was  considered  Aat 
tiie  evideifte  did  not  support  such  verdicts.  These  matters  more 
properly  employ  the  discretion  of  the  lower  courts,  and  we  wffi 
not  interfere  with  such  discretion. 

The  judgment  must  be  affirmed ;  the  other  judges  coscurrmg. 
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MiTOHBLL,  Appellant,  v.  Griffith,  Respondent. 

1.  Where>  in  a  suit  ezecated  in  the  year  1847,  while  the  act  of  Jan'y  15, 1847, 
(sesft  acts,  1847,  p.  63,)  regulating  the  interest  of  money,  was  in  force,  the 
jury  found  that  the  interest  reserved — ten  per  cent — exceeded  the  lawful 
rate  of  interest  hy  four  per  cent ;  htid,  that  the  court  committed  no  error 
in  deducting  from  the  principal  of  the  note  the  interest  upon  the  same  at 
four  per  cent  for  the  whole  time  the  note  was  running,  that  is,  from  its  date 
to  the  date  of  the  judgment,  and  in  giving  judgment  for  plaintiff  for  the  bal- 
ance only  of  the  principal. 

2.  Nor  ie  it  error  in  such  a  case  to  give  judgment  against  plaintilT  for  costs. 

•^pealfrom  Hannibal  Court  qf  Common  Pkat. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

jS.  jP.  Richmond^  for  appelant.  The  jury  having  found 
for  the  plaintiff  (appellant),  no  motion  was  made  for  a  new 
trial.  The  error  complained  of  is  in  the  judgment  rendered  by 
the  court  after  verdict.  So  far  as  the  plea  of  usury  was  con- 
cerned, there  was  no  dispute  about  the  facts,  and  no  issues  to 
be  settled  not  appc^rent  from  the  pleadings  and  papers.  The 
note  sued  on  was  dated  August  16th,  1847,  and  made  payable 
on  l^e  let  November  following,  with  ten  per  cent,  interest  from 
date.  The  respondent  sets  forth  in  hie  answer,  and  shows  by 
his  proof,  that  this  note  was  for  a  deferred  payment  on  the  pur- 
diase  of  a  tract  of  land. 

For  appellant  it  is  cont^ded,  1.  That  the  note  was  not  for 
usurious  interest  under  the  act  of  1847.  2.  The  defendant 
was  estopped  by  his  own  act  to  set  up  the  plea  of  usury.  3. 
mie  court,  at  all  events,  erred  in  deducting  from  the  principal 
sum  named  in  the  note  four  per  cent,  per  annum  from  the  date 
of  the  note  till  the  judgment,  as  four  per  cent,  only  from  th« 
face  of  the  note  should,  und^  any  circumstances,  have  been 
deducted — as  the  note  called  for  ten  per  cent,  being  four  per 
cent,  only  above  six  per  cent.,  the  legal  interest. 

Glover  4*  Rickard$on^  for  respondeat. 
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RylanDi  Judge,  deliyered  the  opinion  of  the  court. 

This  is  a  suit  upon  a  promissorj  note  by  plaintiff,  as  assignee 
of  Ely,  against  the  defendant.  There  was  a  trial  by  jury 
and  verdict  for  plaintiff,  with  a  special  finding  that  the  interest 
reserved  exceeded  lawful  interest  four  per  cent.  The  court  de- 
ducted from  the  principal  of  the  note  a  sum  equal  to  four  p^ 
cent,  per  annum  on  the  amount  of  the  note,  and  gave  judgment 
for  the  plaintiff  for  the  balance  of  the  principal,  and  then  gave 
judgment  against  the  defendant  in  favor  of  the  school  fund  for 
six  per  cent,  interest  per  annum,  on  this  balance  of  principal, 
and  rendered  judgment  against  the  plMntiff  for  costs.  The 
plaintiff  excepted  to  the  opinion  of  the  court  in  rendering  the 
above  judgment,  and  brings  the  case  here  by  appeal,  and  asks 
for  a  reversal  of  this  judgment,  and  for  judgment  to  be  ren- 
dered in  his  favor  for  the  principal  of  the  note  and  interest 
thereon  at  ten  per  cent. ;  but  if  this  be  denied,  then  for  judg- 
ment for  the  principal  of  the  note,  less  four  per  cent. 

The  record  is  a  voluminous  one,  and  full  of  details  of  eri- 
dence  and  instructions  ;  but  this  court  will  pay  no  attention  to 
them,  as  the  only  matters  complained  of  rest  entirely  upon  the 
judgment  given  by  the  court  on  the  verdict.  The  plaintiff  did 
not  move  for  a  new  trial,  and  he  complains  of  the  court  in  ren- 
dering the  judgment  only. 

This  case  presents  questions  in  regard  to  a  proper  construc- 
tion of  the  act  of  1847  regulating  interest.  However,  before  I 
notice  that  act,  it  may  be  well  enough  to  notice  the  point  raised 
by  the  pl^ntiff's  counsel,  that  this  is  no  case  of  usury ;  that  it 
is  a  note  given  for  a  deferred  payment  of  an  instalment  due  on 
the  purchase  of  a  tract  of  land,  and  is  not  a  borrowing  and 
lending,  nor  such  a  transaction  as  can  be  considered  usurious 
mnder  our  statute.  The  plaintiff,  in  his  petition,  describes  the 
note  as  bearing  date  the  16th  August,  1847,  for  the  sum  of 
three  hundred  and  seventy- nine  dollars  and  seventy- two  cents, 
payable  on  or  before  the  first  day  of  November  ensuing,  wUk 
interest  on  the  same  at  ten  per  cent,  per  annum  from  date. 
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for  Take  receiyed,  payable  to  Ira  Stout.  Now  at  the  date  of 
this  transaction,  our  statute  did  not  allow  of  more  than  six  per 
cent,  interest.  The  testimony  shows  that  Griffith  purchased  a 
tract  of  land  from  Stout  for  $6284,  cash,  all  paid  except  the 
note  in  suit  here  ;  and,  from  the  note,  it  is  plain  that  more  than 
lawful  interest  was  to  be  paid  for  the  forbearance  of  the  sum 
therein  specified  for  the  short  time  between  16th  August  and  1st 
November,  1847.  Now  it  was  competent  for  these  parties  to 
have  so  contracted  that  usury  could  not  have  been  predicated  on 
the  balance  of  the  consideration  money  not  paid  down  ;  but  we 
think  that  they  have  failed  to  do  so  in  this  case,  and  that  the 
note  calls  upon  its  face  for  the  interest  not  allowed  by  law.  In 
the  case  of  Beete  y.  Bidgood,  (7  Barn,  k  Cress.  463 ;  Chit. 
on  Cent.  710,)  where  a  contract  was  made  for  the  sale  of  an 
estate  at  a  certain  price,  and  it  was  agreed  that  this  should  be 
paid  by  instalments  at  certain  future  days,  with  interest  calcu- 
lated at  six  per  cent,  per  annum,  and  promissory  notes  were 
given  for  those  sums  compounded  of  the  instalments  and  that 
which  was  called  interest,  the  court  of  king's  bench  held  that 
the  whole  must  be  considered  as  the  purchase  money  of  the 
estate^  and  that  the  bargain  was  not  usurious.  There  is  no- 
thing in  the  case  before  us  to  satisfy  us  that  it  was  the  bargain, 
at  the  time  the  purchase  of  the  land  was  made,  that  the  note 
was  to  bear  ten  per  cent,  interest  from  date,  as  a  part  of  the 
consideration  money  to  be  paid  for  the  land.  The  money  was 
nearly  all  paid  down,  and  for  the  small  balance  still  unpaid 
the  note  was  given,  and  ten  per  cent,  interest  from  date  was 
agreed  to  be  paid.  It  was  a  cash  sale,  and  there  does  not  ap- 
pear to  have  been  any  contract  or  understanding  in  regard  to 
the  note  at  the  time.  We  consider,  then,  that  it  was  a  trans- 
action in  which  usury  could  make  its  appearance,  and  the 
note  and  finding  of  the  jury  satisfy  us  on  tUs  point.  (Evans 
T.  Negley,  18  Serg.  ft  Rawl.  218.) 

In  an  action  where  usury  is  found  by  a  jury  on  defendant's 
plea,  or  by  the  finding  of  the  court,  *^  the  court  shall  render 
judgment  on  such  verdict  or  finding  for  the  real  sum  of  money 
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or  price  of  the  oommodity  ftctnally  lent  and  adyaneed  or  sold, 
after  deducting  from  the  real  sum  of  money  or  price  of  the 
commodity,  as  aforesaid,  the  amount  of  interest  contracted  or 
agreed  for,  received  or  taken,  over  and  aboTO  the  interest  at  the 
rate  of  six  per  cent,  per  annum,  and  shall  render  judgment  for 
interest  on  the  real  sum  of  money  or  price  of  the  commodity, 
as  aforesaid,  after  making  the  deduction  as  aforesaid,  at  the 
rate  of  six  per  cent,  per  annum ;  upon  which  judgment  the 
court  shall  cause  an  order  to  be  made,  setting  apart  the  whole 
interest  for  the  use  of  the  county  in  which  the  suit  may  be 
brought,  for  the  use  of  common  schools,  &c.,  and  the  defend- 
ant may  recover  his  costs."  (Sess.  Acts,  1847,  p.  63.)  We 
agree  with  the  construction  put  upon  this  statute  by  the  court 
below.  Where  the  note  has  been  running  more  dian  a  year,  it 
is  not  sufficient  by  the  act  to  deduct  from  the  principal  the  excess 
of  interest  agreed  on  above  six  per  cent. ;  but  the  deduction  must 
be  the  amount  agreed  for  '^  over  and  above  the  interest  at  the 
rate  of  six  per  cent,  per  annum."  When  the  note  calls  for  tefi 
per  cent,  interest  and  has  run  only  one  year,  it  is  sufficient  to 
deduct  four  per  cent.  ;  but  if  it  has  run  more  &an  one  year, 
the  interest  agreed  for  must  be  calculated  for  the  whole  time  it 
has  run,  and  then  the  excess  over  the  interest  at  six  per  cent 
per  annum  is  to  be  deducted.  This  view  of  the  act  accords 
with  the  judgment  below,  and  the  court  has  tlie  power  to  give 
the  defendant  costs. 

Upon  the  whole  record,  the  majority  of  this  court  is  of  the 
opinion  that  the  judgment  below  should  be  affirmed.  It  is  ac- 
cordingly affirmed ;  Judge  Leonard  concurring ;  Judge  Scott 


GooDB  AND  OTHERS,  Appellants,  V.  Goods  asd  othbbs,  Be* 

spondents. 

1.  JL  court  of  equity  has  do  jurisdictioii  to  refonn  a  will  on  the  ground  of  mis* 
tako  by  the  draughtsman  in  drawing  the  same. 
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Apptal  from  Franklin  Circuit  Court. 

Petition  to  the  Franklin  Oircnit  Court  praying  for  the  refor- 
mation of  a  will.  The  petition  is  as  follows  :  ^<  Plaintiffs  state 
that  John  Goode,  late  of  the  county  of  Franklin,  departed  this 
life  on  or  about  the  18th  day  of  April  last,  leaving  a  writing 
purporting  to  be  his  last  will  and  testament,  bearing  date  July 
12,  1864,  with  a  codicil  thereto  annexed  bearing  date  April  16, 
1866,  which  writing  was  admitted  to  probate  on  or  about  die 
27th  day  of  April,  1866,  and  upon  which  letters  testamentary 
were  granted  on  the  day  last  aforesaid  to  Edward  J.  Qoode 
and  Fiavius  J.  North,  who  were  by  said  writing  appointed  his 
executors ;  die  original  of  which  writing  is  herewith  exhibited. 
Plaintiffs  state  that  that  portion  of  said  writing,  a  copy  of  which 
is  given  below,  is  not  and  was  not  at  time  of  the  execution  of 
said  writing  the  last  will  and  testament  of  the  said  John  Goode, 
but  the  same  was  inserted  in  said  writing  by  a  mistake  of  the 
draughtsman,  and  escaped  the  notice  of  the  said  testator  at  the 
time  it  was  read  over  to  him  and  signed  and  acknowledged  by 
hinu  The  portion  of  said  writing  which  is  not  the  will  of  the 
said  John  Goods  is  as  follows :  *  The  purchase  money  of 
which  [that  is,  of  mill  farm  and  tract  and  mill]  (with  the  ex- 
ception hereafter  made)  my  said  executors  shall  distribute 
equally  to  my  sons  Langston  and  Nathaniel,  and  my  daugh- 
ters Frances,  Virginia  and  Margaret,  share  and  share  alike.' 

*^  Plaintiffs  aver  that  the  names  of  Langston  and  Nathaniel, 
and  Frances,  Virginia  and  Margaret,  were  inserted  in  said 
dause,  above  set  out,  by  mistake,  and  at  the  time  of  the  execu- 
tion of  said  writing  he  thought  and  believed,  and  to  the  time  of 
his  death  he  thought  and  believed  he  had  devised  said  purchase 
(excepting  the  $2600)  to  all  his  children,  share  and  share 
afike,  the  children  of  a  deceased  child  taking  the  share  of  their 
parent ;  that  said  will,  as  it  stands  in  connexion  with  the  codi- 
cil, is  ambiguous,  uncertain  and  contradictory  as  to  said  clause, 
and  the  same  can  not  receive  a  sensible  construction,  if  the 
clause  above  set  out  be  not  reformed.    Plaintiffs  pray  that  the 
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probate  of  said  writing,  as  to  the  part  set  forth,  may  be  set 
aside,  and  said  writing  so  corrected  and  reformed  as  to  become 
the  tme  last  will  and  testament  of  the  said  John  Goode, 
and  that  the  same,  as  reformed  and  corrected,  be  admitted  to 
probate,  and  for  such  other  and  farther  relief  as  the  facts  of 
the  case  shall  warrant." 

The  whole  passage,  from  which  above  extract  is  taken,  is  as 
follows  :  *^  It  is  my  will,  and  I  aathorize  and  empower  my  ex- 
ecutors, to  sell  and  conyey  in  fee  simple,  to  the  best  purchaser, 
my  mill  farm  and  tract  and  mill,  situate  on  the  Bourbeuse  river, 
the  purchase  money  of  which  (  with  the  exception  hereqfter 
made)  my  said  executors  shaO  distribute  equally  to  my  sons 
Langston  and  JVbthaniely  and  to  my  daughters  Frances^ 
Virginia  and  Margaret^  share  and  share  alike.  And 
twenty-five  hundred  dollars  of  the  said  purchase  money 
($2500)  shall  be  held  in  trust  by  said  executors  for  my  sons 
Langston  and  Nathaniel,  and  my  daughters  Frances,  Virgi- 
nia and  Margaret,  and  the  same  shall  be  by  my  executors 
loaned ;  and  the  interest  upon  the  said  sum,  to-wit,  $2600,  shall 
be  collected  annually  and  paid  over  to  my  daughter  Agnes 
Ghregory,  and  to  John  J.  Goode,  as  maintenance  during  their 
lives ;  and  at  their  death  the  said  $2500  shall  be  distributed  to 
my  sons  Langston,  Nathaniel  and  John  J.  Goode,  and  to  my 
daughters  Frances,  Virginia  and  Margaret,  share  and  share 
alike."  ^<  After  all  the  bequests  are  paid  and  satisfied,  the 
residue  and  remainder  of  my  estate  I  wish  distributed  among 
all  my  children,  share  and  share  alike." 

The  petition  was  demurred  to  by  the  defendants  ;  the  demur- 
rer was  overruled,  and  judgment  given  for  defendant ;  defend- 
ant appealed  to  this  court.. 

T.  Polkj  Frissett  and  C.  JoneSj  for  appellants.  1.  For 
ihe  purposes  of  this  case  it  stands  admitted  by  the  record  that 
the  mistake  set  out  in  the  petition  was  in  point  of  fact  made, 
and  in  the  manner  there  stated.  Now  one  of  the  grand  branches 
of  equity  jurisdiction  is  mistake.  (1  Story's  Eq.  §  110,  et 
seq. )    2.  A  mistake  in  the  name  of  a  devisee  may  be  correct- 
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ed.  (Beaumont  v.  Fell,  2  P.  Will.  140 ;  Dowset  v.  Sweet,  1 
Ambler,  175 ;  Parsons  v.  Parsons,  1  Ves.  jr.,  266  ;  Smith  v. 
Coney,  6  Yesey,  42.)  8.  So,  a  mistake  in  the  number  of  the 
devisees  may  be  corrected.  (Stebbing  v.  Walkey,  2  Bro.  Oh. 
85 ;  2  Vesey,  660 ;  Tomkins  v.  F.,  cited  8  Atk.  257 ;  Hamp- 
shire T.  Pierce,  2  Yesey,  sr.,  216.)  4.  So  a  mistake  in  the 
thing  willed  may  be  rectified  by  a  court  of  equity.  (Selwood 
y.  Mildway,  8  Yesey,  806;  Riggs  v.  Myers,  20  Mo.  239.) 
5.  The  court  below  should  have  held  that  so  much  of  the  wri- 
ting  as  is  a  mistake,  and  was  inserted  in  the  testator's  will  by 
the  draughtsman,  through  mistake,  was  not  a  part  of  his  will, 
and  should  not^have  sustained  the  demurrer.  (Hippesley  y. 
Homer,  in  note  to  Turner  &  Bus.  48,  11  Eng.  Chan.  B.  28.) 
And  by  declaring  the  portion  of  the  writing,  inserted  in  the  will 
by  mistake,  not  to  be  a  part  of  the  testator's  will,  the  intention 
of  the  testator,  as  shown  by  the  petition,  and  as  is  admitted  by 
the  demurrer,  would  have  been  completely  carried  into  effect. 
For,  by  a  subsequent  clause  in  the  will,  all  his  children,  share 
and  share  alike,  are  made  residuary  legatees  ;  and  the  clause 
that  was  inserted  in  his  will  by  mistake  gives  the  purchase 
money  of  the  mill  tract,  farm  and  mill  (which  he  willed  to  be 
sold)  to  a  part  of  his  children,  Langston,  Nathaniel,  Frances, 
Yirginia  and  Margaret,  instead  of  to  all  of  his  children,  share 
and  share  alike,  as  it  was  the  intention  of  the  testator  it  should 
have  been.  6.  The  will,  as  it  stands  in  connection  with  the 
codicil,  is  contradictory  and  in  conflict  with  the  codicil,  and  said 
will  and  codicil  can  not  have  a  sensible  construction  together, 
unless  the  portion  of  the  will  inserted  by  mistake  be  held  to  be 
no  part  of  the  testator's  will.  7.  It  is  admitted  by  the  record 
that  said  will,  as  it  stands  in  connection  with  the  codicil,  is 
ambiguous  and  uncertain,  and  contradictory  as  to  said  clause, 
and  the  same  can  not  receive  a  sensible  construction  if  the 
clause  set  forth  in  the  petition  be  not  reformed.  (See  Wigram 
on  Wills,  170,  172 ;  Jarman  on  Wills,  160,  318 ;  20  Mo. 
289 ;  Bam  on  Wills,  272 ;  Flood  y.  Hawser,  1  Nott  &  McC. 
321 J  1  Sto.  Eq.  179,  188  ;  2  Yerm.  617 ;  6  Term  B.  671 ; 
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1  P,  Wm's,  421 ;  2  P.  Wm'g  209  ;  2  Vera.  698  ;  1  Bro.  C!h. 
223  ;  6  Yes.  385 ;  1  Williamfl  on  Ezec'rs,  299.) 

Stevenson  and  Johnaanj  cited  Williams  on  Ezeeatora,  299 ; 
1  Jarm.  on  WUls,  847,  note ;  2  Bop.  on  Leg.  320-8 ;  B.  G. 
18869  statate  of  wills,  §  4. 

Btlakd,  Judge,  deliyored  the  opinion  of  the  court. 

Some  time  in  April,  1865,  John  Goode  died  in  Franklin 
county,  having  previously  made  his  last  will,  with  a  codicil 
thereto.  This  will  and  codicil  were  admitted  to  probate  about 
the  last  of  April,  1866  ;  and  this  petition  is  brought  by  some 
of  the  legatees  of  said  John  Goode  to  reform  the  will,  so  as  to 
make  it  correspond  with  the  alleged  intention  of  the  testator. 

To  this  petition  a  demurrer  was  filed,  which  was  sustained  by 
the  court  below,  judgment  rendered  thereon  for  defendants,  and 
the  plaintiffs  bring  the  case  here  by  appeal. 

This  action  is  substantially  a  proceeding  to  correct  a  mistake 
in  a  will,  and  we  hesitate  not  to  declare  that  such  a  proceeding 
can  not  be  allowed  or  sustained ;  and,  consequently,  that  the 
Circuit  Court  dedded  the  case  properly,  and  its  judgment  must 
be  affirmed. 

Adams,  in  his  treatise  on  Equity,  p.  172,  says :  <^  A  will  can 
not  be  corrected  by  evidence  of  mistake,  so  as  to  supply  a  cause 
or  word  inadvertently  omitted  by  the  drawer  or  copyer ;  for 
there  can  be  no  will  without  the  statutory  forms,  and  the  dis- 
appointed intention  has  not  those  forms.  But  it  seems  that  if 
a  clause  be  inadvertently  introduced,  there  may  be  an  issue  to 
try  whether  it  is  part  of  the  testator's  will."  Jarman  says : 
<^  Evidence  is  not  admissible  to  supply  any  clause  or  w(»rd  whidi 
may  have  been  inadvertently  omitted  by  the  person  drawing  or 
copying  the  will."  (1  Jarman  on  Wills,  868.)  In  Mann  et 
al.  against  the  executors  of  Mann  et  al.  {1  Johns.  Ch.  Bep^ 
231,)  Chancellor  Kent  says:  ''It  is  a  well  settled  rule  that 
seems  not  to  stand  in  need  of  much  proof  or  illustration,  for  it 
runs  through  all  the  books,  from  ebony's  case  (6  Coke,  68) 
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down  to  this  day,  that  parol  evidence  can  not  be  admitted  to 
supply  or  contradict,  enlarge  or  vary,  the  words  of  a  will,  nor  to 
explain  the  intention  of  the  testator,  except  in  two  specific 
cases  :  1st,  where  there  is  a  latent  ambigoity  arising  dehor$ 
the  will,  as  to  the  person  or  subject  meant  to  be  described ; 
and,  2d,  to  rebut  a  resulting  trust :  all  the  cases  profess  to  pro- 
ceed on  one  or  the  other  of  those  grounds."  After  citing  a 
list  of  audiorities  on  the  doctrine,  he  proceeds  :  ^^  If  there  be 
a  mistake  in  the  name  of  the  legatee,  or  there  be  two  legatees 
of  the  same  name ;  or  if  the  testator  bequeath  a  particular  chat- 
tel, and  there  be  two  or  more  of  the  same  description ;  or  if, 
from  any  other  misdescription  of  the  estate  or  of  the  person, 
there  arises  a  latent  ambiguity,  it  may  and  must  be  explained 
by  parol  proof,  or  the  will  would  fall  to  the  ground  for  uncer- 
tainty. When  a  latent  ambiguity  is  produced,  according  to  the 
language  of  the  courts,  (Lord  Thurlow,  in  1  Yes.  jr.,  259,  261, 
415,  and  Lord  Eenyon,  in  7  Term  Bep.  148,)  in  the  only  way 
in  which  it  can  be  produced,  viz.,  by  parol  proof,  it  must  be 
dissolved  in  the  same  way  ;  and  there  is  no  case  for  admitting 
parol  evidence  to  show  the  intention  upon  a  latent  ambiguity  on 
the  face  of  the  will.  They  are  all  cases  of  latent  ambiguity, 
and  the  objection  to  supply  the  imperfection  of  a  written  will, 
by  the  testimony  of  witnesses,  is  founded  on  the^soundest  prin- 
ciples of  law  and  policy.  ^  It  would  be  full  of  great  incon- 
Tenience,'  say  the  justices  in  Cheny's  case,  <  that  none  should 
know  by  the  written  words  of  a  will  what  construction  to  make 
or  advice  to  give,  but  that  it  should  be  controlled  by  collateral 
averments  out  of  the  will ;'  and  if  collateral  averments  be  ad- 
mitted, to  use  the  words  of  Sir  Mathew  Hale,  in  Fry  and  wife 
▼.  Porter,  (1  Mode,  810,)  *  how  can  there  be  any  certainty? 
A  will  may  be  any  thing,  every  thing  or  nothing.  The  statute 
appointed  the  will  to  be  in  writing,  to  make  a  certainty ;  and 
shall  we  admit  collateral  averments  and  proofs,  and  make  it 
utterly  uncertain  V  " 

Chancellor  Kent  says  :  ^^  Perhaps  a  solitary  dictum  may  oc- 
casionally be  met  with  (for  there  are  volumes  of  cases  on  the 
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subject  of  wills,  immensus  cUiarum  super  aHas  cumulus)  in 
favor  of  the  admission  of  parol  proof  to  explain  an  ambiguity 
or  unoertaintj  appearing  on  the  face  of  a  will ;  though  Lord 
Thurlow  says  there  is  no  such  case.  If  there  be,  we  may  ven- 
ture to  say  it  is  no  authority ;  the  only  apology  for  personal 
proof  in  any  case  is  the  necessity  of  the  thing,  because  the  am- 
biguity is  so  complete  as  to  elude  all  interpretation,  and  would 
destroy  the  devise  altogether  unless  explained."  Andress  v. 
Weller,  2  Green's  Ch.  Rep.  604,  supports  the  same  doctrine. 

Judge  Story,  in  his  equity  jurisdiction,  (1  Sto.  Eq.  §  179,) 
says  :  ^^  In  regard  to  mistakes  in  wills,  there  is  no  doubt  that 
courts  of  equity  have  jurisdiction  to  correct  them  when  appa- 
rent on  the  face  of  the  will,  or  are  to  be  made  out  by  constmc- 
tion  of  its  terms  ;  for,  in  eases  of  wills,  the  intention  will  pre- 
vail. But,  then,  the  mistake  must  be  apparent  on  the  face  of 
the  will,  otherwise  there  can  be  no  relief  ;  for,  at  least,  since 
the  statute  of  frauds,  which  requires  wills  to  be  in  writing, 
(whatever  may  have  been  the  case  before  the  statute,)  parol 
evidence,  or  evidence  dehors  the  will,  is  not  admissible  to  vaiy 
or  control  the  terms  of  the  will,  although  it  is  admissible  to 
remove  a  latent  ambiguity." 

Parol  evidence  of  the  intention  of  the  testator  is  inadmissi- 
ble to  vary  the  express  terms  of  a  will.  (Avery  et  ux  v.  Chap- 
pel,  6  Connec.  270  ;  Earl  of  Newburgh  v.  Countess  Dowager 
of  Newburgh,  5  Maddox  Ch.  R.  364.) 

Apply  the  universally  admitted  doctrine  of  courts  of  equity 
to  this  case  now  before  us,  about  reforming  wills  or  correcting 
mistakes  in  wills,  and  there  will  remain  no  doubt  of  the  cor- 
rectness of  the  decision  of  the  court  below. 

Here,  the  parties  (plaintiffs)  seek  to  change  a  sentence  or 
paragraph  of  the  will  of  the  testator,  by  adding  the  names  of 
other  legatees,  so  as  to  alter  materially  the  bequests, — indeed, 
seek  to  cut  out  one  paragraph  in  effect  and  set  up  a  new  one. 
Admit  this  doctrine,  and  you  may  as  well  repeal  the  statute 
requiring  wills  to  be  in  writing,  at  once.  Witnesses  will  then 
make  wills  and  not  testators. 
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Upon  the  fall  examination  of  this  case,  and  the  law  arising 
on  it,  there  can  be  no  doubt  of  the  correctness  of  the  judgment 
of  the  court  below,  and  it  is  affirmed  by  all  the  judges. 


County  op  St.  Charlbs,  Appellant,  v.  Powbll,  Respondent. 

1.  Hie  rale  of  the  common  law^  embodied  in  the  maxim  ^'nmUum  timjm^ 
oeeurrU  regi,**  and  adopted  generally  in  this  countrj^  applies  onlj  to  the 
state  at  large^  and  not  to  the  political  sabdivisions  tlMrecf .  The  stetate  of 
limitations  runs  against  the  municipal  corporations  and  other  authorities 
established  to  manage  the  affairs  of  the  political  subdivisions  of  the  state^ 
as  against  private  individuals.  The  immunity  was  at  common  law  an  attri- 
bute of  sovereignty  only. 

2.  The  VBBM  received  by  the  several  counties  oi  this  state  out  of  the  ^road 
and  canal  fund''  under  the  several  acts  of  the  general  assembly,  (see  R.  C. 
1835^  p.  553 ;  Sess.  Acts,  1836-7,  p.  108-9,)  belonged  exclusively  to  the 
counties,  though  affected  with  a  trust  for  local  purposes ;  and  the  statute  of 
limitations  would  ran  against  (Jie  said  counties  on  bonds  oxscuted  in  tiietr 
favor  by  pnsons  to  whom  portions  of  said  fund  had  been  loaned. 

3.  The  fact  that  the  obligor  of  such  a  bond  becomes  ^  judge  of  the  county 
court,  before  the  time  of  the  limitation,  ten  years,  expires,  will  not  deprive 
him  of  right  to  set  up  the  statute  as  a  bar  to  a  rerovery. 

•^pealfnom  St.  CharUn  Cirmit  Court. 

This  was  a  suit  commenced  April  19,  1956,  founded  upon 
the  following  obligation :  ^*  $175.  Twelve  months  after  date, 
we  or  either  of  us  promise  to  pay  to  die  County  of  Bt,  Charles, 
one  hundred  and  seTenty-fi?e  dollars,  to  bear  intwest  at  the 
rate  of  ten  per  cent,  per  annum  from  date  till  paid,  it  being  for 
that  amount  borrowed  of  the  road  and  canal  fund  of  said 
county.  Witness  our  hands  uid  seals  this  5th  day  of  Februa- 
ry, 1841.  [Signed]  Ludwell  B.  Powell,  (seal).  T.  Yosti, 
( seal).    Wm.  Bchert,  ( seal )•'' 

It  was  alleged  in  the  petition  that  the  defendant,  Powell,  was 
jutice  of  the  county  court  of  St.  Charles  county,  from  1850 
to  September,  1854,  ^^  and  as  such,  with  his  associates,  had  the 
84— VOL.  xxn. 
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control  and  management  of  all  bonds,  notee  and  eyidenees  of 
debt  due  said  county  for  the  nee  of  the  road  and  canal  fund." 

The  defendant  relied  in  his  answer  upon  the  statute  of  limi- 
tations. 

Upon  the  trial,  the  bond  aboye  set  out  was  proyen  and  giyen 
in  eyidence  ;  also  an  endorsement  upon  the  same  of  a  credit  of 
$8  75,  paid  June  29th,  1842.  It  was  also  proyen  that*Pow- 
ell  was  elected  justice  of  the  county  court  of  St.  Charles  county, 
in  August,  18'50,  and  was  presiding  justice  of  said  court  until 
September,  1854. 

Upon  this  proof,  the  court  gaye  judgment  for  the  defendant 
on  the  ground  that  the  debt  was  barred  by  the  statute  of  limi- 
tations. 

C.  C  Whittehty  and  T.  Cunningham^  for  appellant.  1. 
The  county  of  St.  Charles  holds  the  road  and  canal  fund  for 
the  benefit  of  the  state,  and  against  the  state  the  statute  of 
limitations  does  not  run.  ^*  JVltllum  tempus  occurrit  rtgV^ 
(Broom's  Legal  Maxims,  27  ;  Parks  y.  State,  7  Mo.  194 ; 
Marion  county  y.  Moffett,  16  Mo.  605 ;  State  y.  Fleming,  19 
Mo.  607 ;  United  States  y.  Kirkpatrick,  9  Wheat.  720 ;  15 
Mo.'  604 ;  R.  C.  1885,  p.  554  ;  8  Statutes  at  large,  674.)  2. 
The  defendant  should  not  be  permitted  to  ayail  himself  of  the 
time  during  which  he  was  the  justice  of  the  county  court.  If 
any  thing,  its  neglect  should  be  considered  as  a  preenmptiye 
new  promise,  as  he  had  the  authority  and  influence  to  stay  suit 
The  payment  was  made  in  June,  1842,  and  ten  years  from  that 
date  would  haye  giyen  him  the  right  of  action  until  June,  1852, 
and  for  nearly  two  years  after  that  time  the  defendant  pre- 
Tented  suit,  and  the  county  should  haye  that  time  to  sue  after 
he  ceased  to  be  a  justice.  The  new  county  court  ordered  suit 
brought  when  they  found  the  bond  unpaid  and  still  due.  The 
principle  should  be  applied  that  a  trustee  shall  not  ayail  him- 
self of  the  statute  while  trustee.  (Taylor  y.  Blair,  14  Mo. 
487.)  As  a  justice  of  the  court,  he  should  certainly  be  con- 
sidered as  placed  in  a  position  of  trust,  which  should  forbid  his 
doing  any  thing  to  the  injury  of  those  with  whose  interests  he 


Digitized  by 


Google 


MARCH  TERM,  1856.  527 

Gountj  of  St  Charles  t.  PowelL 

Stood  charged.  Upon  these  principles,  therefore,  the  answer 
shonld  have  been  overruled,  and  the  issue  should  have  been 
found  for  the  plaintiff,  and  judgment  given  for  the  face  of  the 
bond,  with  interest. 

J.  Coalter  and  ^Skxander^  for  respondent.  The  two 
grounds  on  which  it  is  supposed  that  the  statute  will  not  run  in 
this  case  are,  1.  That  the  note  was  given  for  the  benefit  of 
the  road  and  canal  fund,  and  that  said  fund  belongs  to  the 
state,  and  therefore  the  note  can  not  be  barred.  This  is  not  true 
in  point  of  fact ;  the  fund  has  been  distributed  among  the  sev- 
eral counties  of  the  state,  with  no  provision  that  it  shall  ever, 
IB  any  event,  revert  to  the  state.  (R.  C.  1885  and  1845,  tit« 
^^  Road  and  Canal  Fund."  2.  The  other  point,  that  the  stat- 
ute will  not  run,  because  the  defendant  was  from  1850  to  1864 
justice  of  the  county  court,  is  equally  untenable.  He  was  one 
of  the  three  justices,  and,  of  course,  did  not  control  the  court. 
No  order  of  the  court  was  necessary  to  the  institution  of  a  suit 
against  him.  Besides,  the  statute  of  limitations  commenced  to 
run  February  6,  1842,  more  than  eight  years  before  he  was 
elected  justice,  and  having  once  commenced  running,  did  not 
stop.  (See  Saunders  v.  Perkins,  12  Mo.  238  ;  Smith,  adm'r 
of  Taylor,' V.  Newly,  13  Mo.  159.) 

Lbonard,  Judge,  delivered  the  opinion  of  the  court. 

In  6  Bacon's  Abr.  tit.  *^  Prerogative,"  E.  5,  it  was  said  that 
when  a  statute  is  general,  and  thereby  any  prerogative,  right, 
title,  or  interest  is  divested  or  taken  from  the  king,  in  such 
ease  the  king  should  not  be  bound,  unless  the  statute  is  made 
by  express  words  to  extend  to  him.  It  is  upon  this  principle 
that,  by  the  English  common  law,  statutes  of  limitations  do  not 
apply  to  actions  brought  by  the  crown,  unless  there  be  an  ex- 
press provision  including  it ;  and  Story  (United  States  v.  Hoar, 
2  Masop,  312,)  after  referring  to  the  reason  given  by  Black- 
stone  (1  Com.  247,)  says  that  the  true  reason  of  the  king's 
prerogative,  "  nuUum  iempus  occur r it  regiy^^  is  to  be  found 
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in  tlM  great  pvblie  policj  of  prtsermg  tke  public  righto,  rerv- 
a«ef  and  property  from  injnrj  and  loss  by  tko  neglig^ioe  af 
pablie  officers*  Bat  whatefer  Ae  reason  of  tha  prerogatiTO 
may  haye  been,  it  was  originally  adopted,  it  is  beUeTod,  in  all 
the  American  states,  gOTomed  by  the  common  law.  It  seems, 
howeyer,  to  baTe  had  no  place  in  the  Roman  law  of  the  pre* 
scription  of  actions,  except  to  enlarge  the  time  within  widA 
the  public  authorities,  both  general  and  local,  were  required  to 
bring  their  suito.  (1  Mackeldey's  Ciril  Law  by  Kaufman,  200, 
202.)  The  new  French  code  expressly  renou&oes  it  (Girii 
Oode,  sec.  2227)  ;  and  our  own  state  has  recently  dene  so  too. 
(Practice  Act,  1849,  art.  2,  §  10.) 

The  immunity,  howcTer,  it  seems,  was,  even  at  common  law, 
an  attribute  of  sovereignty  only,  and  did  not  belong  to  the 
municipal  corporations  or  other  local  authorities  established  tt 
manage  the  affairs  of  the  political  siAdivisions  of  the  state.  It 
was  so  expressly  held  in  the  Lessee  of  the  ei^  of  Cincinnati 
against  the  First  Presbyterian  diurch,  (8  Ohio,  809,)  and  ia 
Armstrong  t.  Dalton,  (4  Dev.  N.  G.  069) ;  and  we  are  net 
aware  of  any  case  to  the  contrary.  In  Marion  county  against 
Moffett,  (16  Mo.  604,)  the  omission  of  a  public  functionsiy 
to  do  an  act  required  by  law  for  the  security  of  the  public  in* 
terest,  was  not  allowed  to  operate  as  a  release  of  the  security ; 
but  the  decision  had  nothing  to  do  with  the  application  of  the 
statute  of  limitations  to  cases  of  that  character.  The  money 
here  sued  for  belonged  to  the  county  and  not  to  the  state  at 
large.  It  was  vested  in  the  county  by  a  legislative  donation — 
impressed,  it  is  true,  with  a  trust  for  local  improvements ;  but 
yet  it  belonged  exclusively  to  the  county,  although  for  local 
and  not  for  general  purposes. 

It  is  scarcely  necessary  to  remark,  that  the  fact  that  the  de- 
fendant was  a  member  of  the  county  court  during  part  of  Uie 
time  of  the  bar,  is  no  answer  to  the  statute.  If  the  defendant 
has  been  guilty  of  such  conduct  in  the  discharge  of  his  oflSdal 
duties  as  to  render  him  amenable  to  the  law,  he  must  be  called 
to  answer  in  a  proper  proceeding  instituted  for  that  purpose. 
The  judgment  is  affirmed. 
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Gbben,  Respondent)  v.  Moffbtt  &  Stillwbll,  Appellants. 

1.  By  the  statute  law  of  this  state  (see  sess.  acts,  1841,  p.  80 ;  H.  C.  1846,  p. 
1077,)  a  *'  ton"  of  hemp  is  2000  pounds  avoirdupois  and  not  2240  pounds. 

2.  Evidence  to  the  effect  that  hj  custom  or  mercantile  usage  a  ^^  ton ''  of 
hemp  consists  of  2240  pounds  instead  of  2000  pounds,  is  not  admissible  in 
the  interpretation  of  contracts. 

Appeal  from  Hannibal  Court  (^  Common  Pleas. 

This  is  a  suit  brought  to  recover  a  balance  of  money  claimed 
to  be  dae  upon  hemp  delivered  to  defendants  vnder  a  contract 
of  whidh  the  following  are  the  material  portions :  *^  Hannibal, 
Missonri,  April  14, 1852.  This  agreement,  this  day  made  and 
entered  into  by  and  between  Erasmns  M.  Moffett  and  Brison 
StiUwell,  of  the  first  part,  and  William  N.  Green,  of  the  second 
part,  witnesseth :  that  said  Green  has  this  day  sold  to  the  said 
Moffett  and  Stillwell  thirty- five  tons  of  hemp  of  the  best  quality 
brought  to  this  market  (except  choice  selections),  to  be  baled 
in  sound  and  clean  second  hand  gunny  bags,  for  which  the  said 
Moffett  k  Stillwell  are  to  pay  said  Green  seventy  dollars  per 
ton ;  also  fifteen  tons  of  hackled  hemp,  at  one  hundred  and  ten 
dollars  per  ton,  of  strictly  choice  quality  and  thoroughly  cleans- 
ed, to  be  as  nearly  uniform  in  color  as  practicable,  to  be  put 
up  in  new  gunny  bags,  and  the  whole  to  be  stored  by  the  said 
Qreen  in  his  brick  warehouse,  in,  be.  The  hemp  to  be  deliv- 
ered  in  lots  of  from  five  to  ten  tons  into  said  warehouse,  and 
Ae  whole  delivery  to  be  made  by  the  first  of  September  next. 
One  half  of  the  money  to  be  paid  on  each  delivery,  and  the 
balance  in  two  months  after  the  final  delivery,  &c.  In  witness 
whereof,  we  have  hereunto  set  our  hands  the  day  and  year  first 
ftbove  written.  [Signed]  E.  M.  Moffett,  B.  Stillwell,  W.  N. 
Green.'* 

Upon  ^s  instrument  there  were  the  following  endorsements : 
"  W.  N.  Green  is  hereby  authorized  to  deliver  the  thirty  tons 
of  hemp,  named  in  this  contract,  without  covers,  the  said  Green 
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to  deduct  one  dollar  per  ton  m  a  consideration.  [Signed]  B* 
Stillwell.*'  •*  Received  of  William  N.  Green,  twenty- seven 
thoasand  nine  hundred  and  two  poands  of  hemp  on  the  above 
contract.  October  let,  1862.  [Signed]  E.  M.  Moffett,  B. 
Stillweil." 

It  was  admitted  in  the  pleadings  that  the  time  within  which 
the  hemp  was  to  be  delivered  was  extended  by  the  parties,  and 
it  was  verbally  stipulated  that  plaintiff  might  deliver  said  hemp 
at  any  time  before  November  ISth,  1852. 

Plaintiff  alleged  in  his  petition  that  on  the  1st  day  of  Octo- 
ber, 1852,  he  delivered  to  defendants  2287  pounds  of  hemp, 
covered  with  gunny  bags,  which,  at  the  rate  as  specified  in  the 
agreement  of  $70  per  ton,  amounted  to  the  sum  of  $80  04 ; 
that  pn  the  same  day  he  delivered  to  defendants  25,615  pounds 
of  said  hemp,  not  covered,  at  the  rate  of  $69  per  ton,  amount- 
ing to  the  sum  of  $888  71 ;  that  the  whole  indfbtedness  there- 
by incurred  amounted  in  the  aggregate  to  the  sum  of  $963  76. 
Plaintiff  admitted  the  receipt  from  defendants,  on  account  of 
the  hemp  delivered  as  above,  of  $450  26,  and  claimed  judg- 
ment for  a  balance  of  $518  50. 

Defendants,  in  their  answer,  admit  the  delivery  of  the  27,902 
pounds  of  hemp  as  stated  in  the  petition ;  they  allege  that,  at 
the  time  of  the  delivery,  they  paid  plaintiff  one  half  the  con- 
tract price  of  the  hemp  delivered  and  twenty  dollars  by  way  of 
advance  on  the  contract ;  this  twenty  dollars  not  being  due  to 
plaintiff  when  he  received  the  hemp,  but  being  advanced  as  a 
matter  of  favor.  They  further  allege  that  they  have  at  all  times 
been  ready,  and  willing  to  keep  and  perform  all  the  stipula- 
tions of  the  contract,  and  have  so  kept  and  performed  them 
so  far  as  they  were  bound  to  do  ;  that  pluntiff  has  not  kept  or 
performed  said  contract,  but  has  broken  and  violated  the  same, 
in  this,  that  plaintiff  has  done  nothing  towards  fulfilling  his 
contract,  save  the  delivery  to  defendants  of  the  27,902  pounds 
of  hemp,  although,  from  time  to  time,  before  and  on  the  said 
13th  day  of  November,  1852,  he  has  been  and  was  repeatedly 
requested  by  defendants  to  deliver  them  the  hemp  as  he  was 
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boand  by  the  ooniract  to  do ;  he  being  at  the  same  time  in- 
formed that  defendants  were  ready,  able,  willing  and  anxious 
to  pay  him  for  the  hemp,  when  delivered,  so  as  in  all  things  to 
comply  on  their  part  with  the  contract ;  that  on  the  18th  day 
of  November,  1852,  defendants  tendered  to  plaintiff  in  cash 
the  sam  of  $1692  75,  and  offered  to  pay  the  same  to  him,  pro- 
vided he  would  deliver  to  them  the  said  hemp,  but  plaintiff  then 
and  there  failed  and  refused  so  to  do.  This  sum  of  $1592  75 
was  the  amount  which  it  was  estimated  would  have  been  due 
to  plaintiff  by  said  contract  on  said  13th  day  of  November, 
had  he  then.delivered  the  hemp  to  defendants  as  by  them  re- 
quested.     ' 

Defendants  also  claim  damages  for  the  breach  of  the  said 
contract ;  and  allege  a  rise  in  the  price  of  hemp  between  April 
14th,  1852,  the  date  of  the  contract,  and  November  ISth, 
1852. 

In  an  amended  petition  plaintiff  alleged  that  he  did  deliver 
the  hemp  according  to  the  terms  of  the  contract,  but  that  de- 
fendants refused  to  receive  it,  or  to  pay  him  or  tender  to  him 
the  amount  due  for  said  hemp  according  to  the  terms  of  the 
contract,  or  to  pay  him  the  amount  due  for  the  hemp  received 
by  them  as  set  forth  in  the  original  petition ;  that  he  (plain- 
tiff) complied  in  all  respects  with  his  stipulations  under  the 
contract,  but  that  defendants  wholly  failed  to  comply  with  their 
obligations  under  said  contract,  or  to  pay  plaintiff  the  money 
due  him  for  said  hemp  under  the  terms  of  said  contract. 

On  the  trial,  evidence ^was  offered  tending  to  show  that  plain- 
tiff had  stored  in  the  warehouse  named  in  the  contract  a  quan- 
tity of  hemp  equal  to  that  remaining  undelivered  under  the 
contract ;  that  he  was  ready,  and  willing,  and  offered  to  deliver 
to  defendants  the  portion  of  the  hemp  so  undelivered,  upon  the 
payment  of  the  sum  agreed  upon  in  the  contract,  but  that  he 
refused  to  deliver  the  hemp  unless  he  were  first  paid  the  money 
due  under  the  contract  upon  delivery,  with  defendants'  notes, 
due  sixty  days  from  date,  for  the  sum  remaining  unpaid.  The 
evidence  also  showed  that  defendants  offered  to  make  the  pay- 
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mentf  da«  nndir  tiM  oontraot  upon  tbe  dUlifory  of  the  kemp, 
bat  would  not  make  any  paymente  untQ  the  hemp  should  be 
delivered  ;  that  on  the  18th  day  of  NoTember;  1852,  defmd- 
ants  offered  to  pay  plaintiff  the  ium  of  $1592  76  upon 
delirery  of  the  hemp  remaining  undelivered  under  the  con- 
tract of  April  14th,  1852,  that  being  the  sum  estimated  to 
be  due  plaintiff,  in  cash,  upon  such  delivery;  that  plaintiff 
refused  to  so  deliver,  although  delivery  was  demanded  by  de* 
fendants. 

Defendants  offered  the  testimony  of  certain  witnesses  to 
prove,  that  by  usage  and  custom  of  merchants  and  hemp-deiJ- 
ers  in  Hannibal  and  elsewhere  in  Missouri,  a  ^*  ton"  of  hemp 
has  invariably  been  understood  to  mean  2240  pounds  avoirdu- 
pois. The  testimony  was  rejected  by  the  court,  and  to  its  ex- 
clusion defendants  excepted.  Defendants  also  offered  to  prove 
by  a  witness  that  plaintiff  had  said  in  his  presence  and  hearing 
that  the  word  ^^  ton,"  used  in  the  contract  sued  on,  was  intend- 
ed by  both  the  parties,  when  they  signed  it,  to  mean  2240 
pounds.  This  testimony  was  excluded  on  the  objection  of 
plaintiff. 

The  evidence  showed  a  rise  in  the  price  of  hemp  between 
April  14th,  the  date  of  the  contract,  and  November  13th, 
1852. 

The  following  instructions  were  asked  by  the  plaintiff :  '<  No. 
S.  If  the  jury  find  from  the  evidence  that  the  def^idants  re- 
ceived from  Green,  the  plaintiff,  2285  pounds  of  covered  hemp 
and  25,615  pounds  of  uncovered  hemp  on  the  contract  read  in 
evidence,  they  will  find  for  the  plaintiff  the  amount  of  said 
covered  hemp,  computing  the  same  at  $70  per  ton,  and  said 
uncovered  hemp  at  $69  per  ton  ;  and  estimating  each  ton  to 
consist  of  2000  pounds  avoirdupois  weight ;  deducting  there- 
from such  amount  as  the  defendants  may  have  paid  on  account 
of  the  same.  4.  The  plaintiff  (Green)  had  the  legal  right  to 
retain  the  custody  and  possession  of  the  hemp,  after  it  was  stored 
in  the  warehouse,  until  the  defendants  had  paid  the  amount  by 
the  contract  stipulated  to  be  paid  or  tendered  the  same.     5.  If 
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the  jury  find  from  the  evidenoe  that  the  plaintiff  (Green),  from 
the  10th  to  the  13th  of  Norember,  1862,  had  stored  in  the 
briek  honse,  in  the  contract  named,  72,569  pounds  of  hemp, 
in  accordance  with  his  contract,  and  thi^  he  at  the  same  time 
notified  the  defendants  of  his  having  the  same  stored  as  afore* 
said,  that  this  was  a  compliance  on  his  part  of  the  contract.  6. 
That  before  the  defendants  can  recover  any  damages  in  this 
oanse  for  a  breach  of  the  contract  sued  on,  they  most  prove  to 
the  satisfaction  of  the  jury,  that  after  they  were  notified  by  the 
jdaintiff  (Green)  of  his  having  the  hemp  stored  as  aforesaid, 
ihey  tendered  to  the  plaintiff  the  full  amount  due  to  Green,  as 
stipulated  in  the  contract,  to  be  paid  when  the  same  was  deliv- 
ered." The  court  gave  the  instruction  number  3,  to  which  de- 
fendants excepted,  and  refused  the  other  instructions,  to  which 
lefusal  plaintiff  excepted* 

Defendants  asked  the  following  instructions :  ^^1.  The 
plaintiff  had  no  right  to  demuid  of  the  defendants  that  they 
should  pay  him  any  money  before  he  delivered  them  the  hemp 
as  called  for  in  the  contract ;  and  if  he  refused  up  to  the  13th 
of  November,  1853,  to  deliv^  the  balance  of  the  hemp  due, 
because  defendants  would  not  first  pay  him  the  one  half  of  the 
contract  price  thereof,  then  such  refusal  was  on  his  part  a  vio- 
lation of  the  contract.  2.  If  the  jury  believe  from  the  evi- 
dence that  from  the  10th  to  the  13th  of  November,  1852,  the 
defendants  were  willing  and  able  to  receive  from  the  plaintiff 
all  the  hemp  then  due  on  tEe  contract,  and  pay  him  for  the 
same,  but  ^at  the  plaintiff  refused  to  deliver  the  said  hemp 
ontil  the  same  was  paid  for  by  defendants,  and  so  did  not  de- 
liver the  same,  then  such  failure  to  deliver  was  on  the  part  of 
the  plaintiff  a  violation  of  his  contract.  3.  It  is  not  necessa- 
ry that  the  defendants  should  have  made  to  the  plaintiff  an 
cLctual  tender  of  the  cash  payment  on  the  hemp  stipulated  for 
in  the  contract.  It  is  sufScient,  if  it  appear  from  the  evidence 
in  the  cause,  that  the  defendants  were  ready  and  willing  to  re- 
ceive the  hemp  contracted  for,  and  pay  for  it  according  to  the 
terms  of  the  sale,  and  that  plaintiff  had  notice  of  such  readi- 
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ness  and  wfllingneBg ;  and,  if  it  so  appears  from  the  evidenee, 
and  that  plaintiff  was  thereupon  requested  to  deliver  the  said 
hempi  and  neglected  or  refnsed  to  do  so,  then  the  jury  should 
consider  that  the  plaintiff  broke  the  contract  between  him  and 
defendants  given  in  evidence,  and  give  them  such  an  amount 
of  damage  as  has  been  the  direct  result  of  such  breach  of  con- 
tract. 4.  If  the  jury  believe  from  the  evidence  in  the  cause, 
that  the  defendants  were  ready  and  willing  to  receive  and  pay, 
according  to  contract,  for  hemp  which  remained  imdelivered  by 
plaintiff  after  the  27,902  pounds  were  delivered  to  defendants, 
and  that  plaintiff  had  notice  that  defendants  were  so  ready  and 
willing,  but  refused  to  deliver  said  hemp  upon  the  ground  that 
the  defendants  would  not  pay  the  deferred  payment,  or  give  a 
negotiable  note  therefor,  when  delivery  should  be  made,  then 
the  plaintiff  has  violated  his  contract,  and  the  defendants  are 
entitled  to  have  allowed  to  them  the  difference  between  the  price 
stipulated  to  be  paid  for  said  hemp  and  the  price  thereof  in 
Hannibal  at  the  time  the  same  should  have  been  delivered,  ac- 
cording to  the  terms  of  the  contract.  5.  If  the  jury  believe 
from  the  evidence  and  under  the  instructions  given  them  by  the 
court,  that  the  plaintiff  failed  to  deliver  the  hemp  to  defend- 
ants, as  required  by  the  contract,  and  so  broke  the  contract, 
then  the  plaintiff  can  not  in  this  action  recover  any  thing  from 
defendants  for  or  on  account  of  the  27,902  pounds  of  hemp 
which  he  delivered  to  defendants  on  the  Ist  of  October,  1852, 
and  the  verdict  must  be  for  defendants.  6.  If  the  jury  should 
find  that  the  plaintiff  has  violated  his  contract  by  failing  to  de- 
liver the  hemp  thereby  required,  but  that  the  defendants  have 
in  no  way  violated  or  failed  to  perform  their  part  of  the  con- 
tract, then  the  jury  may  find  for  the  defendants  such  damages 
as  they  sustained  by  means  of  the  plaintiff's  failure  to  perform 
his  part  of  the  contract,  and  the  measure  of  such  damages  is 
the  difference  between  the  contract  price  of  all  hemp  the  plain- 
tiff neglected  under  and  by  the  terms  of  the  contract  to  deliver 
to  defendants,  and  the  market  value  of  such  hemp  in  Hannibal 
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at  the  time  the  same  should^  hare  been  delirered  to  defendants 
by  plaintiff.'* 

The  court  gave  instractions  numbered  1,  2,  8,  4  and  6,  to 
which  plaintiff  ezceptedi  and  refased  the  one  numbered  5,  to 
which  refusal  defendants  excepted. 

The  jury  gave  a  verdict  for  the  plaintiff  for  $128  75,  and  a 
motion  for  a  new  trial,  made  by  defendants,  having  been  over- 
ruled, defendants  appealed. 

Porter  and  Bichm  ndj  for  appellants.  1.  The  plaintiff 
was  not  entitled  to  be  allowed  any  thing  for  his  part  compliance 
with  the  contract,  the  failure  to  deliver  the  residue  of  the  fifty 
tons  of  hemp  (over  and  above  the  27,902  pounds,  delivered  and 
paid  for,  so  far  as  required  by  the  contract)  not  being  excused 
by  any  default  or  failure  of  the  defendants  in  the  premises.  It 
is  insisted,  in  view  of  the  terms  and  stipulations  of  the  contract 
in  issue,  that  the  defendants  have  not  waived  its  entirety,  and 
that,  being  a  special  contract,  plaintiff  must  have  shown  a  com- 
pliance  on  his  part  before  he  could  recover  any  thing.  (12  J. 
B.  94. )  2.  The  evidence  offered  by  defendants  to  show  that  by 
the  custom  and  usage  of  trade,  invariable  and  uniform,  ^^  the 
ton  of  hemp"  meant  2240  pounds  avoirdupois,  and  not  2000 
pounds,  as  plaintiff  contends,  should  have  been  permitted  to  go 
to  the  jury.  Also,  the  evidence  offered  on  the  same  side 
tended  to  show  that  the  parties  both  understood  the  contract 
and  originally  intended  to  carry  it  into  effect,  according  to  said 
QSage  and  custom,  should  have  been  admitted.  And  for  the 
like  reason  the  third  instruction  askeil  by  plaintiff  should  have 
been  refused.  (1  Grecnl.  Ev.  §  292,  293,  294,  295,  and  note 
1 ;  Soutier  v.  Eellerman,  18  Mo.  509. )  3.  The  stipulations 
of  the  parties  in  the  written  contract  sued  on,  were  mutual 
and  dependent.  No  actual  tender  of  the  purchase  price,  there- 
fore, was  requisite  on  behalf  of  the  defendants,  before  plaintiff 
was  bound  to  deliver  the  hemp  sold,  and  promised  to  be  deliv- 
ered at  a  place  designated  in  the  contr  ct.  It  was  enough  that 
defendant  showed  (as  he  did)  that  they  were  ready,  willing  and 
able  to  pay  according  to  the  said  contract.    The  plaintiff's  in- 
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straetions  on  this  point  were  rightly  refued.  (1  Ohitty's  PL 
356,  6th  Am.  ed.,  and  anthorities  dted ;  Labeanme  r.  Hill  k 
MoEeese,  1  Mo.  420 

/.  0.  Broadheadj  for  reepondent.  The  only  questions  pro* 
perly  presented  by  the  record  are  dioee  arising  out  of  the  8d 
instniction  given  for  plaintiff,  and  the  5ih.  instraoiion  asked 
by  the  defendant,  and  refneed  by  the  ooort.  1.  Plaintiff  con- 
tends that  the  word  ton,  as  used  in  the  contract  sned  npon, 
means  2000  pounds  avoirdapois.  (SeeR  0. 1845,  p.  1077,) 
and  that  the  court  was  right  in  excluding  all  evidence  tending 
to  show  that,  according  to  mercantile  usage,  the  ton  consists  of 
2240  pounds.  The  appropriate  office  of  a  usage  is  to  interpret 
the  otherwise  indeterminate  intention  of  the  parties,  and  to  as- 
certain the  nature  and  extent  of  their  contracts,  arising  from 
implications  and  presumptions.  (2  Sumn.  R.  669.)  No 
usage  can  be  sustained  in  opposition  either  to  the  general  prin- 
ciples or  the  positive  enactments  of  the  law.  (Ohitty  on  Cent. 
82,  and  note;  Smith's  Mercantile  Law,  29;  10  Mass.  29.) 
2.  The  court  was  right  \u  refusing  the  6th  instruction  asked  by 
defendants.  The  contract  is  not  entire,  but  is  divisible.  But 
even  if  it  were  an  entire  contract,  the  defendants  themselves 
have  destroyed  its  entirety  by  accepting  part  performance,  re- 
ceiving the  hemp,  and  retaining  the  benefit  of  it,  and  must  pay 
for  what  they  have  received.  (Chitty  on  Oont.  787  ;  id.  446; 
18  Pickering,  556.) 

Rtland,  Judge,  delivered  the  opinion  of  the  court. 

The  questions  in  this  case  involve  the  proper  construction  of 
tiM  contract,  and  also  the  meaning,  as  therein  used,  of  the 
word  ^<  ton,"  under  the  statute.  We  have  no  doubt  but  tiiat, 
under  the  contract  and  proof  made  in  this  case,  the  plaintiff  is 
entitled  to  have  pay  for  the  hemp  delivered,  and  received  by  the 
defendant,  according  to  its  value ;  not  according  to  the  con- 
tract price.  The  contract  was  broken,  not  fulfilled  ;  and,  al- 
though the  plaintiff  delivered  and  the  defendant  received  hemp, 
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yet  the  f  rioe  agreed  upon  in  the  eontract  is  not  to  govern  in 
estimatiDg  its  yalae  at  the  time  of  its  delivery  and  acoeptaneei 
bnt  the  real  vake  of  the  article  delivered  and  received  is  to  be 
the  eriterion.  Under  this  view  of  the  law,  then,  the  third  in- 
stniotion  given  by  the  court  for  the  plaintiff,  fixing  the  contract 
price  as  the  value  of  die  hemp,  is  wroneoas ;  bat  this  error 
does  not  prejudice  the  defendant  in  this  case,  for  the  proof 
showe,  beyoiki  doubt,  that  this  contract  price  was  less  than  the 
real  value  of  the  hemp ;  so  the  defendants  have  been  benefit- 
ted,  not  injured  by  thk  error,  and  can  not  complain  thereof. 
Again,  although  this  third  instruction  given  for  the  plaintiff  is 
incorrect,  yet  its  error  is  rendered  innoxious  by  the  6th  instruc- 
tion given  for  the  defendant.  There  was  but  one  instruction 
given  for  the  plaintiff — the  third — as  set  forth  in  the  statement 
of  the  case,  and  but  one  refused  for  the  defendants — ^the  5th — 
as  mentioned  in  the  statement. 

It  was  competent  for  the  defendants  to  set  up  by  way  of  de- 
fence the  breach  of  this  contract  on  the  part  of  plaintiff,  and  the 
rule  for  assessing  the  damages  is  well  laid  down  in  the  6th 
instruction  given  by  the  court  for  the  defendants.  There  is 
no  error,  then,  in  these  instructions  upon  this  view  of  the  case ; 
and  had  this  been  the  whole  dispute  between  these  parties,  we, 
in  all  probability,  should  have  never  seen  iSus^case. 

But  there  is  another  cause  of  complaint,  and,  we  presume, 
the  chief  one ;  it  is  the  meaning  of  the  word  ^^  ton,"  as  given 
by  the  court  to  the  jury.  The  court  informed  the  jury  that, 
nnder  our  statute  law,  a  ton  of  hemp  meant  2000  pounds  avoir- 
dupois, and  not  2240  pounds.  On  this  point,  too,  the  law 
is  for  the  plaintiff,  and  was  properly  laid  before  the  jury. 
In  February,  1841,  the  legislature  declared,  by  express  stat- 
ute, that  ^^  hereafter,  when  sales  of  hemp  shall  be  made, 
the  delivery  of  one  hundred  pounds  avoirdupois  weight  shall 
be  considered  as  the  delivery  of  one  hundred  weight,  any 
custom  or  usage  to  the  contrary  notwithstanding."  (Sess. 
Acts,  1841,  p.  86.)  In  1845,  (R.  0.  p.  1077,)  the  le- 
gislature  again  say :   *<  The  hundred  wdght  shall  con^dst  of 
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one  hnndred  pounds  aroirdapoiSi  and  twenty  sneh  bnndreds 
shall  constitute  a  ^  ton.' "  Here  is  the  statute  law  of  the  land 
since  1841,  and  shall  it  be  proved  awaj  by  custom  ?  The  law- 
makers struck  at  this  custom,  this  usage,  and  by  law  abolished 
it.  Now  when  parties  make  contracts  about  hemp,  they  can 
easily  agree  to  pay  or  to  take  so  much  money  for  so  many 
pounds  of  hemp ;  but  if  the  bargain  be  only  by  the  ^^  ton," 
then  the  law  says  what  the  ^^  ton"  is,  and  no  proof  will  be  ad- 
mitted about  custom  or  usage  or  understanding — the  contract 
can  be  proved,  and  when  proved,  if  there  appear  a  buying  and 
selling  by  the  hundred  weight  or  by  the  ton,  the  law  fixes  a 
meaning  to  these  terms ;  and  when  the  law  is  appealed  to  for 
the  remedy,  it  applies  its  own  meaning.  Let  the  judgment 
therefore  be  affirmed ;  the  other  judges  concurring. 


Morgan,  Defendant  in  Error,  v.  Bowman,  Plaintiff  in  Error. 

1.  Where  one  employs  a  peraon,  carrying  on  a  distinct  trade  or  calling,  to  per- 
form certain  work  for  him,  the  employee  being  independent  of  the  control 
of  the  employer,  the  latter  is  not  responsible  for  any  injury  to  third  per- 
sons caused  by  the  negligence  of  the  employee  or  his  workmen. 

2.  Where,  however,  the  one  employed  to  superintend  the  work  to  be  done,  ii 
subject  to  the  control  of  his  principal,  and  is  paid  for  his  services  by  day 
wages,  the  principal  is  responsible  for  injuries  to  third  persons  caused  by 
such  employee  or  his  servants. 

3.  Qnere,  as  to  the  soundness  of  the  doctrine  laid  down  in  Wood  v.  Steamboat 
Fleetwood,  (19  Mo.  529,)  that  an  allegation  of  the  value  of  propeity  claim- 
ed by  plaintiff,  or  alleged  to  have  been  destroyed,  Slc.,  by  defendant,  is  not 
admitted  if  not  denied. 

Error  to  St.  Louis  Cireuii  Court. 

In  this  suit,  originally  brought  by  Morgan  against  Bowman 
and  one  Ghreer,  plaintiff  sought  to  recover  compensation  for  in- 
juries sustained  by  him  through  the  alleged  fault  of  defend- 
ants, in  carelessly  and  negligently  causing  certain  goods  belong- 
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ing  to  plaintiff  to  be  destroyed  by  fire  wben  stored  in  a  ware- 
honse  belonging  to  defendant  (Bowman).  The  alleged negli- 
gence  consisted  in  the  oareless  management  of  a  fire  on  the  roof 
of  said  warehouse,  nsed  in  boiling  tar,  pitch  and  other  mate- 
rials  ;  the  defendant  (Bowman)  having  employed  said  Grier  to 
superintend  the  placing  of  a  composition  roof  on  said  ware- 
house. The  evidence,  showing  the  relation  that  Grier  sustain- 
ed to  Bowman,  is  sufSciently  set  forth  in  the  opinion  of  the 
court.    The  suit  was  dismissed  as  to  Greer. 

The  petition  contained  the  allegation,  that  on,  &;c.,  plaintiff 
<^  was  the  owner  of  divers  goods  and  chattels  of  great  value, 
to-wit,  forty-five  packages  of  merchandise  of  great  value,  to- 
wit,  of  the  value  of  four  thousand  five  hundred  and  ninety 
dollars,"  &;c.  There  was  no  denial  in  the  answer  of  this  alle- 
gation ;  nor  was  there  any  evidence  given  on  the  trial  of  the 
value  of  the  property  destroyed. 

It  is  not  necessary  to  set  forth  the  evidence  given  on  the 
trial,  as  the  only  question  raised  upon  that  evidence  was  as  to 
the  responsibility  of  defendant  (Bowman)  for  injuries  caused 
by  the  negligence  and  carelessness  of  Greer. 

The  questions  of  law  discussed  in  this  court  arise  upon  the 
following  instruction  given  on  the  motion  of  plaintiff :  ^^  It 
being  admitted  by  the  pleadings  that  plaintiff  was  the  owner  of 
goods  of  the  value  of  $4590,  which  were  stored  in  a  house  on 
Broadway;  that  defendant  (Bowman)  undertook  to  repair  the 
roof  thereon,  and  employed  and  retained  a  person  in  that  be- 
half, and  such  person  engaged  in  said  work ;  that  while  the 
same  was  progressing,  fire  and  combustible  material  were  used, 
by  the  person  so  employed  by  Bowman,  near  the  roof  of  said 
house,  the  same  not  being  fire- proof ;  that  there  was  about 
and  upon  said  house  a  large  quantity  of  such  combustible 
material  at  the  time  of  using  said  fire,  and  the  same  was  com- 
municated to^aid  material,  and  .thereby  said  house  and  plain- 
tiffs goods  were  consumed ;  if  the  jury  find  that  one  Greer  was 
the  person  so  employed,  and  was  by  such  employment  to  su- 
perintend said  work,  and  to  be  paid  by  said  Bowman  by  the  day 
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therefor ;  that  said  Ghreer,  at  the  time  of  the  burning  said  hovse 
and  goods  was  so  employed  by  the  day,  and  was  so  snperin- 
tending  said  work,  and  was  therein  guilty  of  gross  negligence 
or  nnskillfnlness  or  recklessness,  and  by  means  thereof  said 
house  and  goods  were  burnt  and  destroyed,  the  jury  will  find 
for  plaintiff  the  value  of  said  goods,  with  interest  thereon  from 
the  commencement  of  this  suit.'^ 

There  were  certain  instructions  asked  by  defendant,  and  re- 
fused by  the  court,  which  it  is  unnecessary  to  set  forth. 

The  jury  found  for  plaintiff,  and  assessed  his  damages  at 
14590. 

M.  L.  Oray^  for  plaintiff  in  error.  The  law  is  well  settled 
that  where  one  does  work  for  another,  as  a  contractor,  the  em* 
ployer  is  not  responsible  for  the  acts  of  the  contractor  or  ^se 
acting  under  him.  Also,  that  where  an  injury  is  done  by  a 
person  exercising  an  independent  employment,  the  person  em- 
ploying him  is  not  responsible.  (Parsons  on  Cent.  86  ;  Bar- 
ry V.  City  of  St.  Louis,  17  Mo.  121 ;  Milligan  y.  Wedge,  12 
Adol.  &  Ellis,  787-40 ;  Allen  y.  Haywood,  63  Eng.  0.  L.  B. 
959 ;  Quarman  y.  Burnett,  6  Mees.  &  Wels.  499 ;  Rafron  y. 
Cubit,  9  id.  710  ;  Bedie  &;  Hobbitt  y.  Lond.  Bailway  Co.  4 
Exch.  244  ;  Knight  y.  Fox  e/  a/.,  1  Eng.  L.  k  Eq.  B.  480.) 
1.  Greer  was  a  contractor  under  defendant,  and  not  his  seryant 
in  any  such  sense  as  to  make  defendant  liable  for  his  acts. 
The  true  test  of  the  existence  of  master  and  senrant  is  Ae 
right  and  power  of  the  employer  to  direct  and  control  the  em- 
ployee. (Parsons  on  Cent.  86,  and  authorities  aboye  cited.) 
No  such  right  was  reseryed  to  defendant  in  the  contract  between 
him  and  Greer,  nor  was  any  such  control  in  fact  exercised  by 
defendant.  The  mere  mode  of  payment  is  not  and  can  not  be 
the  criterion  or  test  by  which  to  determine  the  relation  of  de- 
fendant to  Greer.  The  employment  of  Greer  at  day  wages  will 
not  make  defendant  liable,  unless  by  the  contract  defendant 
reseryed  to  himself  the  right  of  controlling  or  directing  the 
work,  or  unless  in  point  of  fact  the  defendant  did  direct  or 
control  the  work.     (Parsons  on  Cent.  87,  93.)    2.  Whether 
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Greer  was  a  contractor  nnder  defendant  or  his  serrant,  was  a 
question  of  fact  that  should  have  been  sabmitted  to  the  jury  to 
find  on  the  eridence.  (Parsons  on  Oont.  92 ;  1  Moody  &  Robin- 
son, 494.)  The  instruction  given  by  the  court  took  this  ques- 
tion from  the  jury,  and  assumed  that  the  employment  of  Greer, 
at  daily  wages,  made  him  the  servant  of  defendant,  so  as  to 
make  defendant  liable  for  Greer's  acts  and  the  acts  of  those  he 
employed,  without  regard  to  the  vital  and  essential  fact  whether 
defendant  was  to  exercise  or  did  exercise  any  control  over 
Greer  or  those  under  him.  3.  If  Greer  was  not  a  contractor 
nnder  defendant  in  such  a  sense  as  to  exonerate  him  (defend- 
ant) from  liability  on  accoant  of  Greer's  carelessness  or  the 
carelessness  of  those  employed  by  him,  yet  Grreer,  in  doing  the 
work,  was  in  the  exercise  of  an  independent  and  distinct  call- 
ing or  employment  that  relieved  defendant  from  all  liability 
for  his  acts.  (Parsons  on  Cent.  89,  note  b. ;  12  Adolph.  & 
Ellis,  40  C.  L.  R.  787  ;  Barry  v.  City  of  St.  Louis,  17  Mo. 
121 ;  De  Forest  v.  Wright,  2  Mich.  868. ) 

Olover  $r  Richardson^  Shepley  and  H.  M.  JoneSy  for  de- 
fendant in  error.  This  case  turns  mainly  upon  the  instruction 
given  for  the  plaintiff  in  the  court  below ;  for,  if  there  is  no  error 
in  that  instruction,  and  it  left  the  question  of  liability  of  the 
defendant  to  be  fairly  passed  upon  by  the  jury,  there  is  no 
ground  for  reversal,  although  some  one  of  the  instructions  asked 
for  by  the  defendant  might,  without  legal  impropriety,  have 
been  given.  1.  It  was  not  incorrect  to  rule,  that  the  allegation 
of  value  in  plaintiff's  petition  not  being  denied,  was  admitted. 
The  decision  of  this  question  turns  upon  the  meaning  to  be 
given  to  the  term  "  material,''  in  the  12th  section  of  article  7 
of  the  code,  which  provides  that  *^  every  material  allegation 
in  the  petition,  not  specifically  controverted  as  heretofore  re- 
quired, &c.,  shall,  for  the  purposes  of  the  action,  be  taken  as 
true."  By  section  7,  art.  6,  it  is  provided  that  **  the  answer 
of  the  defendant  shall  contain,  in  respect  to  each  allegation  of 
the  petition  controverted  by  the  defendant,  a  specific  denial 
thereof,  or  any  knowledge  thereof  sufScient  to  form  a  belief." 
85— VOL.  xzn. 
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Under  the  old  system  of  pleading,  no  issue  was  material  on- 
less  it  was  decisive  of  the  whole  case.  No  issue  ooold  be  ta- 
ken  upon  allegations  of  valne,  in  the  common  actions  of  as- 
sumpsit,  trover,  &;c.  The  reason  was,  that  the  party  denying 
the  alleged  value  had  no  right,  by  *^  traversing  such  allegations 
by  a  formal  traverse,  to  compel  the  plaintiff  to  prove  more  than 
he  would  be  bound  to  prove,  if  the  defendant  had  pleaded  the 
general  issue  only,"  &;c.  (8  Saund.  207  a.)  An  allegation 
of  some  value  was  necessary,  and  in  that  sense  it  was  then  a 
material  allegation ;  but  of  course  it  need  not  have  been 
proved  as  alleged.  Questions  of  values,  amount  of  damages, 
&;c.,  were  really  and  truly  issues  before  the  jury,  although  not 
such,  in  strict  legal  language,  upon  the  face  of  the  pleadings. 
The  new  system  of  pleadings,  established  by  the  code,  was  de- 
signed to  effect  a  fundamental  change.  The  great  object  of 
this  change  was,  as  far  as  possible,  to  reduce  the  number  of 
issues^  so  as  to  disencumber  the  causes  to  be  submitted  to  the 
jurors  for  decision,  by  obtaining  an  admission  of  undisputed 
facts.  In  numerous  instances,  the  value  of  goods  delivered,  or 
the  items  of  an  account,  property  conveyed,  &c.,  would  be  wdl 
known  to  and  peculiarly  within  the  knowledge  of  the  defend- 
ant; and  unless  he  (the  defendant)  is  disposed  to  put  such 
value  in  issue  by  denial,  there  is  not  and  there  can  be  no  rea- 
son why  this  failure  to  deny  should  not  be  taken  as  an  admis- 
sion. Why  confine  the  meaning  of  the  term  material  allega- 
tion to  its  meaning  under  the  old  system  of  pleading?  So 
far  as  the  question,  what  facts  or  allegations  should  be  regarded 
as  admitted  is  concerned,  there  seems  to  be  no  valid  distinction 
between  those  allegations  which  go  to  the  ground  of  the  action, 
and  those  which  go  merely  to  the  amount  to  be  recovered.  It 
is  not  contended  that  the  mere  claim  to  so  much  damages  con- 
tained in  the  ad  damnum  clause,  should  be  regarded  as  admit- 
ted unless  denied.  The  prayer  for  relief  is  not  a  matter  of 
allegation  at  all.  The  reasons  are  certainly  very  sto'ong  for 
holding  that  every  allegation  in  a  petition,  not  denied  in  the  an- 
swer, is  admitted,  unless  such  allegation  be  immaterialia  sudi 
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a  sense  that  the  defendant  is  entitled  to  hare  it  stricken  ont  on 
motion.  This  wonld  farnish  as  with  a  good  test  by  which  to 
determine  whether  an  allegation  is  or  is  not  material  in  the  sense 
of  the  code.  It  can  not,  of  course,  be  pretended  that  an  alle* 
gation  of  valnei  such  as  that  assumed  to  be  material  in  the  in- 
struction we  are  now  considering,  would  be  stricken  out  on 
motion.  Although  there  are  some  dicta  in  New  York,  in  con- 
struction  of  a  similar  (the  same,  indeed)  provision  in  the  New 
York  code,  intimating  that  the  rule  is,  as  it  will  undoubtedly  be 
contended  by  the  opposite  counsel  to  be,  in  this  state,  yet  the 
only  decision  that  has  been  made  upon  the  point  is  directly  in 
favor  of  the  view  now  contended  for  by  defendant  in  error's 
counsel.  (See  Archer  v.  Baudinet,  1  Code  R.,  N.  S.)  This 
was  an  action  to  recover  possession  of  personal  property,  and 
for  damage  for  detention.  Value  of  the  property  was  alleged 
in  the  petition  (and  the  allegation  was  not  denied)  to  be  fifty 
dollars.  Woodruff,  J.,  said:  ^^For  the  purposes  of  this  case, 
therefore,  that  sum  ($50)  is  to  be  taken  as  the  value  of  the 
property,  and  no  other  value  could,  with  propriety,  be  adopted 
even  by  the  jury.''-  Perhaps  some  fancied  distinction  may  be 
attempted  to  be  set  up  between  this  case  and  the  present  one, 
on  the  ground  that  it  was  required  by  the  code  that  the  peti- 
tion, &c.,  for  the  possession  of  personal  property,  &c.,  must 
contain  a  statement  of  the  value  of  the  property  claimed,  &c. 
To  this  it  is  answered  that  an  allegation  of  some  value  must 
be  made,  in  cases  like  the  present,  or  the  court  would  not  con- 
sider a  party  plaintiff  entitled  to  set  in  motion  the  machinery 
of  the  law.  The  party  being,  then,  compelled  to  state  some 
value,  must,  upon  his  oath,  state  the  true  value.  We  are 
aware  that  in  a  case  lately  decided,  this  court  has  intimated  an 
opinion  opposed  to  the  doctrine  we  are  now  contending  for. 
(See  Wood  v.  Steamboat  Fleetwood,  19  Mo.  529.)  2.  The 
ruling  of  the  court,  in  the  remaining  part  of  the  instruction  we 
are  considering,  is  correct.  I.  The  general  rule  is,  that  a 
principal  or  employer  is  liable  for  all  the  tortious  acts  of  his 
agent,  employee,  or  servant,  done  in  course  of  the  agent's  or 
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serrant'B  employment.  This  rale  is  generally  stated  thms: 
that  the  principal  is  liable,  provided  the  relation  of  master  aii4 
serrant  exists.  This  relation  of  master  and  servant  exists  m 
every  case  of  agency  nnless  the  right  of  control  or  direction  is 
taken  away,  so  that  any  interference  on  the  part  of  the  prind- 
pal  would  be  a  breach  of  a  contract  between  the  parties.  IL 
The  exception  to  the  above  rule  is,  that  of  one  who  engages  by 
contract  for  the  performance  of  work  or  business,  and  who,  im 
the  performance  of  that  work,  is  engaged  in  a  distinct  and 
independent  calling*  m.  The  calling  or  business  of  the 
employee,  in  order  to  be  distinct  and  independent  in  snch  a 
sense  that  the  employer  woald  not  be  liable  for  the  tortious  acts 
of  the  employee,  except  where  those  acts  were  specially  am- 
thorized,  most  be,  1st.  A  separate  and  distinct  calling  or  pro- 
fession pecaliar  to  those  who  engage  in  it ;  as  that  oE  a  boil- 
der,  brick-maker,  carpenter,  &c.  (liilligan  v.  Wedge,  IS  Ad. 
k  El.  784-40  ;  Laugher  v.  Pointer,  6  B.  A;  0.  665. )  2d.  It 
is  necessary  that  the  employee  be  employed  in  the  performance 
of  the  work  as  contractor,  i.  e. ,  that  he  take  upon  himself  its 
performance,  according  to  stipulations  agreed  upon,  he  not  re- 
ceiving mere  wages  for  his  services,  or  a  salary,  bat  being  em- 
ployed as  a  job  contractor.  (Martin  v.  Temperly,  42  B. 
298,  812 ;  Knight  v.  Fox,  1  L.  &  Eq.  474  ;  Blake  v.  Ferris, 
1  Selden,  62  ;  Allen  v.  Hayward,  7  Q.  B.  974. )  3d.  The  con- 
tract between  the  employer  and  the  employee  must  be  such  that 
any  interference  with  or  exercise  of  control  over  the  perfor- 
mance of  the  work,  &;c.,  would  be  a  breach  of  sudi  contract. 
(Allen  V.  Bayward,  7  Q.  B.  974. )  There  may  be  reserved  to 
tiie  principal  a  right  to  inspect  work  done,  or  to  dismiss  in- 
competent workmen,  or  to  suspend  the  performance  of  work. 
This  alone  would  not  make  the  principal  liable,  ftc.,  provided 
there  was  no  right  under  the  contract  to  assume  the  general 
superintendence  and  control.  (Beedie  v.  Rulway  Co.  4 
Exch.  244,  258,  per  Bolfe,  B. ;  Bimry  v.  City  of  St.  Louis,  17 
Mo.  121.)  Li  no  case  has  any  principal  esci^^ed  liability  for 
the  acts  of  his  employee,  except  in  case  where  0«^  employee 
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was  ft  job  contractor,  in  the  exercise  of  a  distinct  calling.  And 
the  payment  of  a  person  for  his  serrices,  by  paying  so  much 
per  day,  constitutes  him  merely  an  agent  for  doing  the  thing 
agreed  to  be  done.  It  rests  npon  the  defendant  to  show  that 
Bowman  I  the  defendant,  had  no  right  to  control  the  perform- 
ance of  the  work  to  be  done  by  Greer.  The  proof  shows  that 
Bowman  at  first  applied  to  Greer  for  estimates  of  the  cost  of 
repairing  the  roof  of  the  row  of  buildings  burned  ;  that  Greer 
made  out^  such  estimates  ;  that  Bowman,  believing  that  the 
work  could  be  done  cheaper  by  doing  it  himself,  hired  Greer  by 
the  day  to  superintend  the  repairing,  &;c. ;  that  the  materials 
were  purchased  and  paid  for  by  Bowman,  besides  showing  that 
Bowman  was  privy  to  and  authorized  the  boiling  of  the  com- 
position upon  the  roof.  The  plaintiff's  instruction  seizes  hold 
of  the  fact,  which  is  undisputed  and  uncontro verted,  that  Greer 
was  employed  by  the  day  to  superintend  the  repairing,  &c.,  and 
founds  upon  it,  together  with  facts  admitted  by  the  pleadings, 
the  legal  conclusion  that  the  relation  of  master  and  servant  ex- 
isted, so  that  Bowman  was  liable  for  the  acts  of  Greer.  The 
fact  that  Gr^er  was  employed  at  day  wages,  is  entirely  incon- 
pistent  with  his  being  a  contractor  by  the  job. 

LiONABD,  Judge,  delivered  the  opinion  of  the  court. 

The  questions  discussed  here,  in  the  application  of  the  rule, 
<<  respondeat  superior,"  is,  whether  the  defendant,  the  owner 
of  the  building  for  whom  the  work  was  being  done,  was  respon- 
sible as  master ;  or  whether  Greer,  whom  the  defendant  had  em- 
ployed to  have  the  work  done  for  him,  was  alone  liable,  on  the 
ground  that  the  relation  of  superior  and  subordinate,  within 
the  meaning  of  the  rule,  did  not  exist  between  them.  It  was 
admitted  in  the  answer  that  the  defendant  was  the  owner  of 
the  building  ;  that  he  had  directed  the  roof  to  be  repaired,  and 
had  engaged  a  person  to  have  the  work  done,  and  the  proof 
was,  that  the  defendant  declined  employing  Greer  to  do  it  by 
the  jobf  on  account  of  the  price  he  asked,  and  employed  him 
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by  the  day,  at  an  agreed  price ;  that  Qreer  engaged  the  hands, 
&c.,  (the  defendant  paying  them)  and  superintended  the  work 
as  it  was  being  done.  Upon  this  proof,  the  court  substantially 
instructed  the  jury,  that  if  Greer  was  the  person  employed  by 
the  defendant,  and  by  his  employment  was  to  superintend  the 
work  and  be  paid  therefor  by  the  day,  the  defendant  was  lia- 
ble for  the  damages  to  the  plaintiff  that  resulted  from  Ghreer's 
negligence  in  the  performance  of  the  work.  In  this  we  concur, 
and  of  course  the  judgment  must  be  affirmed. 

The  maxim  to  which  we  have  referred  is  well  settled,  but 
the  difficulty  is  in  applying  it  to  the  circumstances  of  each 
particular  case  ;  in  other  words,  in  determining  what  facts  es- 
tablish the  relation  of  superior  and  subordinate,  so  as  to  sub- 
ject the  parties  to  the  rule. 

In  the  earlier  English  cases,  (Bush  v.  Steinman,  1  Bos.  k 
Pul.  404,  and  Sly  v.  Edgly,  6  Esp.  6,)  it  was  declared,  in 
respect  to  injuries  occasioned  by  the  negligent  use  of  real 
property  J  that  the  owners  were  liable,  whether  the  injury  com- 
plained of  were  the  acts  of  their  own  serrants,  or  the  acts  of 
independent  contractors,  employed  by  the  job.  Accordingly, 
in  Bush  y.  Steinman,  where  the  owner  of  a  house  had  employed 
a  surveyor  to  do  some  work  upon  it,  and  there  were  several 
sub- contracts,  and  one  of  the  workmen  of  the  person  last  em- 
ployed had  put  some  lime  in  the  road,  in  consequence  of  which 
the  plaintiff's  carrriage  was  overturned,  it  was  held  that  the 
owner  of  the  house  was  liable,  though  the  person  who  occa- 
sioned the  injury  was  not  his  immediate  servant.  This  liabili^ 
was  not  supposed  to  arise  out  of  the  relation  to  which  we  have 
been  referring,  but  proceeded,  as  is  stated  by  Justice  Little- 
dale,  in  his  celebrated  opinion  in  the  case  of  Laugher  v.  Pointer, 
(5  Barn.  &  Ores.  660,)  upon  a  supposed  rule  of  law  that  ^*  in 
all  cases  where  a  man  is  in  possession  of  fixed  property,  he 
must  take  care  that  the  property  is  so  used  and  managed  that 
other  persons  are  not  injured,  and  that,  whether  his  property  be 
managed  by  his  own  immediate  servants  or  by  contractors  or 
their  servants,  the  injuries  done  upon  land  or  buildings  are  in 
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tbe  nature  of  nuisances,  for  which  the  occupier  ought  to  be 
chargeable,  when  occasioned  by  any  acts  of  persons  whom  he 
brings  upon  the  premises.     The  use  of  the  premises  is  confined 
by  law  to  himself,  and  he  should  take  care  not  to  bring  per- 
sons there  who  do  mischief  to  others."     Subsequently,  how- 
ever, in  MBUigan  v.  Wedge,  (12  Ad.  &  Ell.  737,)  and  in  Allen 
V.  Hayward,  (7  Ad.  k  Ellis,  N.  S.,  9C0,)  this  doctrine  was 
questioned  and  finally  overruled.    In  Reedie  v.  N.  W.  R.  Co. 
(4  Exch.  250,)  where  the  workmen  of  the  contractors,  to  whom 
the  Railway  Company  had  let  the  work,  reserving  to  themselves 
the  power  of  dismissing  any  of  the  workmen  for  incompetency, 
in  building  a  bridge,  had  caused  the  death  of  a  person  by  negli- 
gently allowing  a  stone  to  fall,  it  was  held,  in  an  action 
against  the  company  by  the  administrator  of  the  deceased,  that 
they  were  not  liable,  the  court  declaring  that,  after  full  con- 
sideration, they  had  come  to  the  conclusion  that  there  was  no 
distinction,  in  point  of  law,  in  cases  like  that  then  under  con- 
sideration, between  fixed  property  and  ordinary  movable  chat- 
tels, unlessy  perhapsj  in  cases  where  the  act  complained  of 
was  such  as  to  amount  to  a  nuisance.    The  doctrine  of  the 
early  English  cases,  although  recognized  in  Massachusetts,  in 
Inhabitants  of  Lowell  v.  Boston  &  Lowell  R.  R.  Co.  (28  Pick. 
24,)  and  in  Earle  v.  Hall,  (2  Mete.  358,)  has  been  questioned 
in  New  York,  (Fish  v.  Dodge,  4  Denio,  411,)  and  overruled 
in  this  state,  in  Barry  v.  City  of  St.  Louis  (17  Mo.  121.)    It 
is  not  material  in  the  present  case,  however,  as  the  plaintiflf  s 
right  of  recovery  was  not  put  in  the  court  below,  nor  is  it  put 
here,  upon  any  principle  peculiar  to  real  property,  but  was  made 
to  turn  exclusively  upon  the  question  whether  the  relation  of 
superior  and  subordinate  subsisted  between  the  defendant  and 
Oreer,  or  whether  the  putting  the  roof  upon  the  house  was  done 
by  him  as  job  work,  under  a  contract  with  the  owner  for  that 
purpose ;  in  other  words,  whether  Greer  was  the  defendant's 
servant,  in  respect  to  this  work,  or  an  independent  job  con- 
tractor.    It  has  been  ji^stly  remarked  that  questions  of  liabi- 
lity, for  the  negligence  of  a  servant,  assumed  one  of  two 


Digitized  by 


Google 


648  8T.  L0UI8, 


Morgan  r.  Bowman. 


formi— either,  it  being  clear  that  the  wrongdoer  ie  som^ody'i 
servant,  the  question  is,  whether  he  is  the  defendant's ;  or,  the 
doubt  is,  whether  he  acted  in  his  own  behalf,  being  no  one's 
servant  in  the  particular  affair  in   which  the  negligence  is 
shown,  and  these  questions  have  been  much  discussed  in  the 
courts  of  justice  ;  and  although  the  present  is  not  one  of  any 
great  nicety,  yet  we  may  be  allowed  to  refer  for  a  moment  to 
the  leading  cases  upon  the  subject.    In  Laugher  v.  Pointer,  to 
which  we  have  already  referred,  where  the  ownw  of  a  coach 
had  engaged  of  a  livery  stable  keeper  horses  and  a  driver  for 
the  day,  the  question  was,  whether  the  livery  stable  keeper  or 
the  person  who  hired  the  horses  and  driver  was  responsible  for 
an  injury  occasioned  by  the  negligent  conduct  of  the  driver. 
The  judges  before  whom  the  case  was  argued,  gave  separate 
and  elaborate  opinions,  and  exhausted — Judge  Story  tells  us — 
the  whole  prior  learning  on  the  subject ;  but  the  point  was  left 
unsettled,  as  not  only  the  court  of  queen's  bench,  but  the  twelve 
judges  differed  upon  it.     Afterwards,  in  1840,  the  question 
arose  again  in  the  case  of  Quarman  v.  Burnett,  (6  M.  &  W. 
499,)  in  the  court  of  exchequer,  where  it  was  decided  that  the 
hirer  was  not  liable ;  and  Parke,  Baron,  in  delivering  the  opinion 
of  the  court,  said:    ^'Upon  the  principle  that  qui  facU  per 
aliumy  facU  per  scy  the  master  is  responsible  for  the  acts  of 
his  servants,  and  that  person  is  undoubtedly  liable  who  stood 
in  the  relation  of  master  to  the  wrongdoer— -he  who  had  selected 
him  as  his  servant,  from  his  knowledge  or  belief  in  his  skill  and 
care,  and  who  could  remove  him  for  misconduct,  and  whose  or- 
ders he  was  bound  to  receive  and  obey." 

The  word  servant  ordinarily  indicates  a  person  hired  for 
wages,  to  work  as  the  employer  may  direct,  and  the  control 
which  thus  exists  in  the  superior  over  the  subordinate  seemg 
to  be  the  principle  referred  to  in  the  above  extract,  limiting  and 
defining  the  cases  in  which  the  rule  to  which  w&  have  been  re- 
ferring is  applicable.  And  it  is  accordingly  held,  that  where 
one  employs  a  person  carrying  on  a  distinct  trade  or  calling, 
to  perform  certain  work  for  him,  independent  of  the  control  of 
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tiie  employer,  the  latter  is  not  responsible  for  a^y  injury  cansed 
by  the  negligence  of  that  person  or  his  workmen.  There  are 
many  oases  in  the  books  in  which  this  rule  has  been  applied, 
and  it  is  upon  this  principle  that  the  defendant  places  his  claim 
of  irresponsibility  for  the  damage  here  complained  of.  A 
batcher  bought  a  bullock  in  Smithfield  market,  and  employed  a 
licensed  drover  to  drive  it  home,  and  the  driver  employed  a  boy, 
through  whose  negligence  the  bullock  injured  the  plaintiffs 
property,  and  it  was  held  that  the  butcher  was  not  liable,  as  the 
drover  exercised  a  distinct  calling,  and  the  boy,  who  did  the 
mischief,  was  his  servant,  not  the  servant  of  the  butcher. 
(Milligan  v.  Wedge,  12  A.  k  E.  737.)  A  builder  was  em- 
ployed to  make  certain  alterations  in  a  club  house,  to  do  which 
he  made  a  sub -contract  with  a  gas-fitter,  through  the  negli- 
gence of  whom  the  gas  exploded  and  injured  the  plaintiff,  and 
Uie  builder  was  excused  from  liability  on  the  ground  that  the 
relation  of  master  and  servant  did  not  exist  between  him  and 
the  party  causing  the  injury.  (Rapson  v.  Gubitt,  9  M.  &  W. 
710. )  A  brig  which  was  towed  at  the  stern  of  a  steamboat, 
employed  in  the  business  of  towing  vessels  in  the  Mississippi, 
below  New  Orleans,  was,  by  the  negligence  of  the  master 
and  of  the  steamboat,  over  whom  those  in  charge  of  the  brig 
had  no  control,  brought  in  collision  with  a  sdiooner  lying  at 
anchor  in  the  river,  and  the  owners  of  the  brig  were  held  not 
liable  for  the  damage  occasioned  by  the  collision,  for  the  rea- 
son that  the  master  and  crew  of  the  steamboat  were  not  the 
servants  of  the  owner  of  the  brig — that  they  were  not  appointed 
by  him,  and  did  not  receive  their  wages  from  him,  and  were  not 
subject  to  his  order  or  control.  (Spraul  v.  Hemingway,  14 
Pick.  71.)  In  all  these  cases,  the  employer  had  parted  with 
the  whole  control  over  the  work  and  the  workmen  ;  but  here, 
there  is  nothing  of  the  kind.  Greer  was  not  employed  as  a 
job  man  to  put  the  roof  upon  the  house,  the  defendant  divest- 
ing himself,  by  engagement,  of  all  right  of  control ;  and  there 
is  no  proof  to  that  effect.  He  was  employed  as  the  defend- 
ant's agent  to  have  the  work  done  by  hands  to  be  employed  in 
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behalf  of  the  defendant  for  that  purpose,  and  to  superintend 
the  execution  of  it.  His  engagement  was  by  the  day,  and  he 
was  paid  accordingly.  He  was  boand  to  receive  his  orders,  in 
respect  to  the  work,  from  the  defendant,  and  to  obey  them, 
and  was  subject  to  be  dismissed  at  any  moment  for  misconduct. 
It  is  difficult  to  imagine  a  clearer  case  upon  the  proof  of  the  re- 
lation of  superior  and  subordinate,  within  the  meaning  of  the 
maxim.  Without,  however,  any  reference  to  the  sufficiency  of 
the  proof,  which  was  a  matter  for  the  jury,  it  is  sufficient,  as  a 
matter  of  law,  to  create  that  relation,  that  Greer,  in  the  lan- 
guage of  the  instruction,  was  engaged  to  superintend  for  the 
defendant  the  putting  on  of  the  roof,  and  to  be  paid  therefor 
by  the  day.  Under  these  circumstances,  he  can  not  be  allowed 
to  escape  from  his  own  just  responsibility  to  others,  because  he 
omitted,  in  point  of  fact,  to  exercise  the  control  over  his  agent 
that  he  undoubtedly  possessed.  The  latter,  howev^,  may  be 
liable  to  ihe  former  for  the  damage  that  has  resulted  ;  but  that 
question  can  not  be  decided  here. 
The  judgment  is  affirmed. 


Eme  OF  Prussia,  Plaintiff  in  Error,  v.  Eueppbb's  Admin- 
ISTRATOB,  Defendant  in  Error. 

1.  A  foreign  sovereign  may  maintain  qp  action  against  a  citizen  of  this  state 
in  the  courts  of  this  state. 

2.  By  a  law  of  the  kingdom  of  Prussia,  the  king,  upon  refunding  to  the  pro- 
per owners,  under  a  law  of  the  kingdom,  moneys  stolen  or  embezzled  by  an 
officer  of  the  post  office  department,  while  the  same  were  passing  through 
said  department,  became  subrogated  to  the  rights  of  said  owners  against  the 
embezzling  officer  3  KM,  that  in  case  such  embezzling  officer  should  ab- 
scond from  Prussia  and  come  to  this  state,  the  king  of  Prussia  may  maintain 
an  action  against  him  in  the  courts  of  this  state. 

Error  to  St.  Louis  Circuit  Court. 

This  was  a  suit  brought  by  Frederick  William  IV,  king  of 
Prussia,  against  Felix  Goste,  administrator  of  Frederick  WiN 
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liam  Enepper,  deceased.  The  petition  is  as  follows :  *<  The 
plaintiff  states  that  he  is  absokte  monarch  of  the  kingdom  of 
Prussia,  and  as  king  thereof  is  the  sole  government  of  that 
conntry ;  that  he  is  unrestrained  by  any  constitution  or  law,  and 
that  his  will,  expressed  in  due  form,  is  the  only  law  of  that 
conntry,  and  is  the  only  legal  power  there  known  to  exist  as 
law. 

/'<  The  plaintiff  further  states  that  by  the  law  of  Prussia  any 
money  or  its  equivalent  sent  or  transmitted  through  the  royal 
post  department  of  that  country,  or  received  to  be  so  trans- 
mitted or  sent  by  any  duly  authorized  officer  of  said  depart- 
ment, if  lost,  stolen,  or  embezzled,  is  to  be  refunded  to  the 
proper  owners  thereof  by  the  plaintiff,  through  his  officers  and 
agents,  and  that  such  was  the  law  on  and  long  before  the  10th 
April,  1849./  The  plaintiff  further  states  that  the  said  Euep- 
per  was  on  and  for  a  long  time  before  the  10th  April,  1849, 
the  plaintiff's  servant  and  post  officer  at  Wermelskirchen,  in  the 
kingdom  of  Prussia,  and  that  while  said  Euepper  was  such 
post  officer,  he  received,  in  his  official  capacity,  large  sums  of 
money,  or  its  equivalent,  portions  of  which  money,  or  its  equi- 
valent, were  transmitted  through  said  department,  and  received 
by  said  Euepper  as  aforesaid,  to  be  delivered  by  him  to  the  true 
owners  thereof  at  Wermelskirchen,  and  portions  of  which  were 
deposited  with  him  as  aforesaid  by  persons  at  Wermelskirchen, 
to  be  transmitted  by  him  through  said  post  department  to  persons 
at  various  places  ;  and  the  plaintiff,  if  required,  is  willing  and 
ready  to  give  a  statement  of  each  item,  by  and  to  whom  sent, 
when,  ko.  The  whole  amount  of  the  moneys  or  its  equivalent, 
so  received  by  said  Euepper,  was  seven  thousand  four  hundred 
German  dollars,  or  thereabout,  which,  in  the  currency  of  the 
United  States,  are  equal  to  sixty-nine  cents  each. 

'^  The  plaintiff  further  says  that  on  or  about  the  10th  April, 
1849,  said  Euepper  did  abscond  with  all  said  sums  of  money, 
and  did  embezzle  and  convert  the  same  to  his  own  use,  and 
secretly  fled  and  escaped  from  the  said  kingdom  and  came  to 
St.  Louis,  Missouri,  where  he  died  in  the  summer  of  1849,  and 
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letters  of  administration  on  his  estate  were  duly  granted  to  tke 
defendant  (Coste)  by  the  St.  Louis  probate  conrt,  on  the  thirty* 
first  day  of  July,  1849.  The  plaintiff  farther  states  that  he 
has,  according  to  the  law  and  custom  of  his  said  kingdom,  dnlj 
refunded  and  paid  to  the  various  and  proper  owners  thereof 
the  various  sums  of  money  or  its  equivalent,  stolen  and  embei- 
sled  from  them  respectively  by  said  Euepper  as  aforesaid,  and 
that  he  therefore  has,  according  to  said  law  and  custom,  and 
by  justice  and  right  ought  to  and  has  a  just  and  legal  denMiid 
against  the  defendant,  for  the  sums  of  money  by  him  and  his 
officers  80  refunded  and  paid. 

<^  The  plaintiff  says,  therefore,  that  the  defendant  justly 
owes  him  said  sum  of  money,  and  he  estimates  his  damages  for 
said  money  and  interest  at  the  sum  of  seven  thousand  dollars, 
for  which  last  sum  he  asks  judgment  against  the  defendant.^ 

The  defendant  demurred  to  this  petition,  and  assigned  the 
following  reasons :  That  the  petition  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action ;  that  it  does  not  state 
any  legal  privity  between  the  plaintiff  and  defendant ;  that  it 
does  not  state  any  legal  right  in  the  plaintiff  to  recover  the 
said  sums  of  money  alleged  to  have  been  embessled  from  cer- 
tain persons  living  in  the  kingdom  of  Prussia ;  that  it  does  not 
state  any  legal  right  in  the  plaintiff  to  recover  for  the  money 
embessled  by  the  said  Kuepper,  which,  at  the  time  of  the  em- 
bezzlement, belonged  to  other  persons  than  the  plaintiff ;  that 
the  plaintiff  was  not  under  any  legal  obligation  to  pay  to  the 
persons  fronl  whom  Kuepper  embessled  property  as  alleged, 
and  the  payment  of  such  losses  was  merely  voluntary,  and  that 
the  plaintiff  has  no  legal  capacity  to  sue  in  this  court ;  where- 
fore the  defendant  prayed  judgment  and  for  costs. 

The  court  below  sustained  the  demurrer,  and  gave  judgment 
for  the  defendant,  to  which  plaintiff  duly  excepted.  Plaintiff 
brings  the  case  here  by  writ  of  error. 

Gibson^  for  plaintiff  in  error,  cited  in  support  of  the  peti- 
tion, the  following  authorities :  Sturges  v.  Crowningshield,  4 
Wheat.  198  ;  1  Kent  Comm.  895  ;  Delafield  v.  State  of  Illi- 
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Bois,  2  Hill,  169 ;  26  W^d.  192 ;  State  of  Indiana  v.  Wo- 
ram,  6  Hill,  36;  6  Oranch,  808;  Cherokee  Nation  v.  Geor- 
gia, 6  Peters, ;  King  of  Spain  y.  Oliver,  2  Wash.  C.  C.  482 ; 
King  of  Spain  y.  Hallet  &  Co.,  1  Dow  k  Clark,  174;  1 
Clark  k  Fin.  183;  Columbian  Government  v.  Rothchilds,  1 
Sim.  94 ;  Hullet  v.  King  of  Spain,  2  Bligh's  N.  R.  31 ; 
Nabob  of  Arcot  v.  East  India  Co.  2  Brown's  Ch.  180  ;  Duke 
of  Bmnswick  v.  King  of  Hanover,  1  ^  Chit.  £q.  Dig.  144 ; 
Rothchilds  v.  Qaeen  of  Portugal,  1  id.  116. 

B.  t/f.  HiUj  with  whom  was  Edward  Baies^  for  defendant 
in  error.  1.  Plaintiff  sues  defendant  upon  the  hypothesis  that 
a  larceny  by  Kuepper,  the  intestate,  while  postmaster^  subro- 
gates the  plaintiff  to  the  right  of  action,  which  the  parties  los- 
ing the  money  would  have  had  at  common  law  against  the 
ihief  who  stole  the  property.  At  common  law,  each  party  from 
whom  propwty  was  stolen  had  an  action  of  trover  or  trespass 
against  the  thief.  The  action  here  is  in  the  nature  of  an  as- 
sumpsit for  the  moneys  which  the  king  voluntarily  pidd  in  the 
exercise  of  his  will  as  absolute  monarch,  to  the  persons  from 
whom  Kuepper  stole  the  various  sums  of  money.  It  is  not  pre- 
tended that  there  is  any  legal  privity  between  these  parties 
known  to  our  law  ;  but  the  will  of  the  king  is  averred  to  be  law 
in  Prussia  and  to  give  a  right  of  action  here.  No  action  can  be 
maintained  in  our  courts  except  upon  a  legal  liability  recognized 
as  such  by  our  laws.  There  must  be  a  legal  privity  to  raise 
the  assumpsit  or  demand  averred  in  the  petition.  The  legal 
cause  of  action  appears  to  be  in  various  other  persons  than  the 
king,  and  they  are  the  only  persons  who  could  sue  Kuepper  in 
our  courts.  2.  The  king  and  Keupper  bear  the  relation  of 
master  and  servant,  and  the  seryant  commits  a  tort  wilfully 
upon  the  property  of  certain  persons*  The  master,  by  our  law, 
is  not  liable  for  the  wilful  tort  of  his  servants ;  the  persons 
who  lost  their  money,  by  the  larceny  of  Kuepper,  could  not  have 
maintained  an  action  against  the  king,  his  master,  therefor.  If 
the  larceny  committed  by  Kuepper,  in  tiie  employment  of  the 
king,  was  an  injury  to  l^e  king  as  a  person  or  as  a  corpora- 
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lion,  an  ftction  might  be  sastained  for  such  injury ;  but  as, 
upon  a  money  demand  in  assumpsit,  the  gravamen  of  such  ac- 
tion would  be  the  misconduct  of  the  servant  in  the  employment 
specified  and  the  consequential  injury  therefrom,  the  king, 
in  such  case,  would  sue  for  the  injury  done  to  himself,  not  for 
the  injuries  Euepper  had  done  to  other  persons,  as  he  has  in 
this  action.     8.  By  the  payment  of  the  moneys  stolen  by 
Kuepper  to  the  parties  from  whom  it  was  stolen,  the  king  ac- 
quired no  right  of  action  against  Euepper  at  common  law,  and 
under  our  statute  of  1849,  it  was  necessary  for  a  party  to  pro- 
cure an  assignment  from  the  original  par^  in  interest  before  he 
brings  suit.     A  voluntary  payment,  as  in  this  case,  gives  no 
right  of  action.     It  follows  necessarily  from  these  premises 
that,  under  our  laws,  the  king,  as  a  person,  has  no  right  of 
action  for  the  causes  specified.     4.  It  is  affirmed  in  the  peti- 
tion that  the  will  of  the  King  of  Prussia  is  law  there,  and  diat 
by  the  exercise  of  his  will,  as  absolute  monarch j  he  assumed 
the  payment  of  the  moneys  stolen  by  Euepper,  and  therefore 
has  become  subrogated  to  the  right  of  action  existing  in  the 
various  persons  robbed ;  and  the  claim  here  is  to  recover,  by 
virtue  of  his  office  as  an  absolute  monarchy  upon  an  obligation, 
that  he  has  so  exercised  his  will  as  to  create  a  law  under  which 
the  defendant  is  liable.    Defendant  denies  the  right  of  any 
party  to  recover  upon  such  grounds.    If  the  King  of  Prussia 
sues  in  a  state  court,  he  must  waive  his  sovereign^,  and 
claim  in  accordance  with  our  laws  and  recover  by  virtue  of  some 
legal  demand  recognised  as  such  in  our  jurisprudence.     But 
the  claim  of  the  plaintiff  is  based  upon  his  rights  as  an  abso^ 
lute  monarchy  not  as  a  person ;  he  does  not  waive  his  sover* 
eigntyy  but  asserts  his  right  to  recover  by  virtue  of  his  sover- 
eignty, and  it  is  upon  this  ground  alone  that  the  recovery  can 
be  had.    If  the  person  holding  the  office  of  King  of  Prussia 
held  a  demand  against  any  other  person,  or  against  a  corpora- 
tion, recognized  by  our  laws  as  a  legal  demand,  he  could  sue 
as  a  person  in  our  courts.    It  is  doubtful  whether  he  could  sue 
in  the  capacity  of  king  as  a  corporation  sole ;  but  the  authori- 
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ties  seem  to  aathorize  it  in  cases  where  he  waives  his  sover- 
eignty, and  his  right  of  recovery  is  recognized  by  our  laws. 
But  there  is  no  case  in  which  it  has  been  decided  that  a  foreign 
prince  or  potentate  can  recover  in  a  state  coart  upon  a  demand 
not  recognized  by  our  laws,  by  virtne  of  a  right  of  sovereignty. 
A  trial  of  sach  a  cause  would  involve  the  examination  and  ad- 
judication  of  and  upon  the  sovereign  powers  of  the  foreign 
potentate,  and  the  validity  of  the  decrees  of  such  potentate,  as 
an  absolute  or  restricted  monarch,  and  the  rights  and  privileges 
of  such  monarch  as  king  of  a  foreign  state,  under  treaties  with 
the  republic  of  the  United  States.  These  are  questions  that  the 
constitution  designed  should  be  tried  and  determined  in  the 
federal  courts  of  the  republic.  The  state  courts  never  had  any 
jurisdiction  of  such  cases  or  questions  prior  to  the  adoption  of 
the  constitution  of  the  United  States.  (See  Const,  of  U.  S. 
art.  8,  seci.  1,  2 ;  83d  art.  by  Hamilton,  in  the  Federalist ; 
Martin  v.  Hunter,  1  Wheat.  304,  833 ;  1  Curtis'  Commenta- 
ries, p.  156-7-8-9  and  127. )  The  King  of  Prussia,  in  suing 
in  a  court  of  the  state  of  Missouri  upon  a  demand  arising  out 
of  the  alleged  sovereign  right  of  one  absolute  monarch  to  create 
a  legal  liability,  by  the  exercise  qf  his  willy  has  chosen  a 
forum  where  such  questions  can  not  be  tried.  If  by  treaty  or 
the  laws  of  nations  such  a  demand  could  be  enforced,  there  is 
but  one  Jorum  where  the  questions  involved  can  be  determined, 
and  that  forum  is  the  federal  court.  If  it  were  not  so,  there 
might  be  conflicting  decisions  in  different  states,  upon  ques- 
tions of  a  national  character.  The  cases  relied  upon  by  the 
plaintiff  are  not  in  point.  They  only  apply  to  actions  in  which 
the  king  or  foreign  state,  or  one  of  the  sister  states,  waives  the 
right  qf  sovereignty y  and  seeks  to  recover  upon  a  demand 
recognized  by  our  laws.  (Delafield  v.  State  of  Illinois,  26 
Wend.  210 ;  same  case  in  error,  2  Hill,  N.  Y.,  161 ;  State  of 
Indiana  v.  Woram,  6  Hill,  N.  Y.,  85  ;  Columbian  Government 
y.  Rothschilds,  1  Simons,  52-3,  reported  in  2  vol.  Eng.  Cond. 
Ch.  62-8.)  The  case  of  Delafield  v.  The  State  of  Illinois, 
(26  Wend.  212,)  is  an  authority  in  favor  of  defendant.    The 
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distioction  must  be  carefully  observed  between  tbe  jnrisffiction 
of  the  coart  of  king's  bench  in  England,  and  the  state  conrts  of 
this  republic.  There  is  no  resemblance  between  the  powers  of 
the  high  court  of  chancery  in  Great  Britain  and  the  court  of 
king's  bench,  and  our  state  courts.  The  former  are  national 
courts,  competent  to  decide  upon  questions  inyolving  the  con- 
struction of  treaties,  and  the  law  of  nations.  The  eases  cited 
from  the  English  books  do  not  touch  the  question  raised  by  the 
defence  in  this  action.    (See  Spanish  Ambassadors  ▼.  Pountes, 

1  Roll.  Rep. ;  same  y.  Jollife,  Hobart,  78  and  113  ;  same 
V.  Gifford,  Moore,  850 ;  Ogden  v.  Folliatt,  8  Term  Rep.  726  ; 
Nabob  of  the  Camatie  v.  East  India  Co.  1  Ves.  jr.  871 ;  S.  C. 

2  Ves.  56 ;  see  also  King  of  Spain  v.  Oliver,  1  Peters,  C. 
C.  R.  276 ;  Article  No.  38  of  Federalist ;  King  of  Spain  v. 
Machado,  4  Russ.  238,  reported  8d  Eng.  Cond.  Gh.  B.  648 ; 
see  1  Kent  Comm.  315  and  cases  cited ;  id.  816  and  818.) 
The  plaintiff  claimed  his  right  under  the  treaty  between  die 
United  States  and  Prussia  and  the  law  of  nations.  The  juris- 
diction of  the  federal  courts  is  therefore  exclusive,  and  the 
judgment  should  be  affirmed. 

Scott,  Judge,  delivered  the  opinion  of  the  court* 

This  case  comes  up  on  a  demurrer,  and  raises  the  queetion 
whether  a  foreign  sovereign  can  sue  in  our  courts.  It  seems  to 
be  now  well  settled  in  England  that  a  foreign  sovereign  can  sue 
in  her  courts  both  at  law  and  in  equity.  In  the  case  of  Hullet 
&  Co.  V.  The  King  of  Spain,  Lord  Redesdale  said :  **  I  have 
no  doubt  but  a  foreign  sovereign  may  sue  in  this  country,  other- 
wise there  would  be  a  right  without  a  remedy.  He  sues  here 
on  belialf  of  his  subjects,  and  if  foreign  sovereigns  were  not 
allowed  to  do  that,  the  refusal  might  be  a  cause  of  war.  (1 
Dow  k  Clark,  175 ;  The  King  of  Spain  v.  Machado,  8  Con. 
Eng.  Chan.  645;  1  Clajk  k  Finnelly,  333;  The  Columbian 
Government  v.  Rothschilds,  2  Con.  Eng.  Chan.  48.) 

Kings  have  been  allowed  to  sue  in  the  United  States*    In  the 
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case  of  the  King  of  Spain  v.  Oliver,  (1  Pet.  C.  C.  R.  276,) 
the  suit  was  entertained  without  question  as  to  the  right  of  a 
foreign  sovereign  to  sue.  So  the  case  of  the  Republic  of 
Mexico  V.  Arrangois  and  others  (11  How.  Prac.  Rep.  1)  was 
entertained  by  the  courts  of  New  York,  in  our  courts,  a  writ 
in  the  name  of  the  state  of  Indiana  was  brought  and  passed 
through  all  of  them,  without  any  question  as  to  the  right  to  do 
so.     (Tagart  v.  State  of  Indiana,  16  Mo.  209.) 

If  the  subjects  of  foreign  governments  will  contract  obliga- 
tions or  affect  themselves  with  liabilities  to  their  kings  or  prin- 
ces, and  afterwards  migrate  to  the  United  States,  there  is  no- 
thing in  the  nature  of  our  institutions  which  shields  them  from 
their  just  responsibilities.  While  our  government  grants  the 
rights  and  privileges  of  citizenship  to  all  foreigners  who  are 
naturalized  under  our  laws,  there  is  neither  policy  nor  justice 
in  screening  them  from  the  civil  liabilities  which  they  have  con- 
tracted with  the  government  to  which  they  were  once  subject. 
Our  tribunals  afford  no  assistance  in  the  enforcement  of  the 
penal  codes  of  foreign  nations,  nor  would  they  aid  despotic 
rulers,  in  the  exercise  of  an  arbitrary  power,  in  making  special 
and  retrospective  laws  affecting  foreigners  residing  here,  who 
were  once  their  subjects.  But  when  laws  have  been  made 
abroad,  and  debts  have  been  contracted  under  those  laws,  there 
is  no  reason  for  refusing  our  assistance  in  their  collection. 
Though  foreign  laws  may  be  enacted  by  a  power  and  in  a  way 
inconsistent  with  the  spirit  of  our  institutions,  that  is  no  rea- 
son why  they  should  not  be  enforced  against  those  who  have 
incurred  responsibilities  in  respect  of  them.  Foreign  nations 
have  the  same  right  to  determine  the  form  of  government  most 
conducive  to  their  happiness  that  we  have,  and  to  deny  the 
validity  of  their  laws,  because  they  have  not  been  made  in  a 
manner  conformable  to  our  notions  of  government,  would  be  to 
destroy  all  comity  among  nations  and  introduce  endless  wars 
and  quarrels.  The  averments  in  the  petition  show  that  by  the 
laws  of  Prussia,  the  defendant's  intestate  was  indebted  to  his 
sovereign,  and  he  should  be  made  to  answer  for  it. 
86— VOL.  xxn. 
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It  was  maintained  that  this  suit  should  have  been  brought  in 
the  courts  of  the  United  States,  as  the  constitution  of  the  Uni- 
ted States  expressly  proyides  '^  that  the  judicial  power  shall 
extend  to  all  cases  between  a  state  or  the  citizens  thereof ,  and 
foreign  states,  citizens  or  subjects." 

The  goYemment  of  the  United  States  being  entrusted  with 
the  power  of  peace  and  war,  it  was  necessary  to  invest  it  with 
authority  to  establish  tribunals  to  which  foreign  states  or  sub- 
jects might  resort  for  injuries  sustained  by  the  conduct  of  those 
residing  within  the  limits  of  the  United  States.  For  the  judg- 
ments of  tribunals  thus  established,  the  United  States  would  be 
responsible  to  foreign  states.  But  if  they,  passing  by  the 
courts  created  by  the  general  government  for  the  redress  of 
grievances  they  may  have  sustained  at  the  hands  of  dtiiens 
of  the  Unked  States,  will  litigate  their  rights  in  courts  for 
whose  con'ddct  the  United  States  are  not  responsible,  if  they 
should  be  dissi&tisfied  with  the  measure  of  justice  meted  to  them 
by  the  courts,  they  have  no  cause  of  complaint  against  the 
federal  government.  The  ready  answer  to  any  remonstrances 
made  on  that  score,  would  be  that  there  should  have  been  a  re> 
sort  to  the  tribunals  established  by  the  United  States.  The 
foreign  prince  has  the  right  to  resort  to  the  courts  of  the  gen- 
eral government ;  this  is  a  privilege  the  constitution  and  laws 
secure  to  him ;  but  he  may  renounce  it  like  any  other  privflege, 
and  litigate  his  rights  in  the  state  courts. 

Whilst  commentators  on  the  constitution  maintain  that  it  is 
competent  for  congress  to  vest  all  of  the  judicial  powers  of  the 
United  States  exclusively  in  tribunals  of  its  own  creation,  it  is 
nevertheless  admitted  that  this  has  not  been  done,  and  that 
the  state  courts,  in  cases  in  which  they  had  cognizance  before 
the  adoption  of  the  federal  constitution,  may,  concurrently  with 
the  courts  of  the  United  States,  still  entertain  jurisdiction. 

The  state  courts,  undoubtedly,  before  the  existence  of  the 
federal  government,  had  cognizance  of  causes  in  which  foreign 
states  were  plaintiffs.  That  jurisdiction  remains,  unless  it  has 
been  taken  away  by  the  constitution  and  laws  of  the  United 
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States.  The  grant  of  judicial  powers  by  the  constitation,  in 
some  cases,  is  exclusive ;  in  others,  it  is  concurrent  at  the  will 
of  congress ;  that  is,  congress  may  make  it  exclusive  or  con- 
currrent,  as  it  seems  best.  In  cases  in  which  the  state  courts 
had  cognizance  before  the  adoption  of  the  constitution  of  the 
United  States,  that  jurisdiction  remains  unless  it  is  taken  away. 
Congress  has  conformed  its  action  to  this  principle,  and  has 
suffered  a  portion  of  the  judicial  powers  of  the  United  States  to 
be  exercised  by  the  state  courts.  (1  Kent,  398 ;  Story's 
Comm.  §  1784. )  The  jurisdiction,  in  cases  of  the  character 
of  that  under  consideration,  has  not  been  exclusively  vested  in 
the  federal  courts ;  hence  the  state  courts  may  still  exercise 
jurisdiction  in  all  such  cases. 

With  the  concurrence  of  the  other  judges,  the  judgment  will 
be  reversed,  and  the  cause  remanded. 


McEnight,  Appellant,  v.  Crinnion,  Respondent. 

1.  In  actions  brought  under  the  act  of  March  10,  1849,  (sess.  acts^  1849^  p. 
47,)  before  a  justice  of  the  peace  for  the  recovery  of  personal  property,  the 
proceedings  must  be  regulated  and  governed  by  article  8  of  the  practice  act 
of  1849. 

Appeal  from  St.  Louis  Law  Commissioner's  Court. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
O.  McClurej  for  appellant. 
McBride^  for  respondent. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

The  act  of  March  10th,  1849,  (Sess.  Acts,  1849,  p.  47,) 
gave  justices  of  tJie  peace  jurisdiction  in  all  actions  for  the  re- 
covery of  personal  property  alleged  to  be  wrongfully  detained 
by  any  defendant ;  and  further  provided  that  actions  in  such 
cases  should  be  conducted  after  the  rules  governing  such  ac- 
tions in  the  Circuit  Court.    Now  as  this  act  took  effect  before 
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the  practice  act  of  1849  passed  daring  the  same  session,  which 
proTided  that  it  (except  the  26th  article)  should  not  apply  to 
proceedings  or  actions  before  justices  of  the  peaoe,  it  is  mi^- 
tained  that  justices,  in  proceeding  under  the  act  of  March  10th, 
above  mentioned,  must  conform  to  the  statute  regulating  die 
proceedings  in  actions  of  replevin  in  the  code  of  1945,  in  force 
at  the  date  of  the  act  of  10th  March,  and  not  to  article  8  6t 
the  practice  act  of  1849,  relating  to  the  claim  and  delivery  of 
personal  property,  inasmuch  as  the  act  is  not  applidirfe  to  jus- 
tices' courts. 

We  do  not  concur  in  this  view  of  the  matter.  The  act  of 
1849  was  designed  to  simplify  proceedings  at  law.  It  abol- 
ished the  action  of  replevin,  and  gave  a  new  and  ample  proee- 
dure  in  its  stead.  Now,  would  it  not  be  singular  to  make  this 
this  act  a  rule  of  conduct  for  the  higher  courts,  and  leave  the 
old  intricate  proceeding  for  the  lower  courts  ?  In  declaring 
tiiat  justices  should  conform  to  the  rules  governing  actions  of 
replevin  in  the  Circuit  Courts,  the  legislature  obviously  intend- 
ed the  rules  for  the  time  being.  That  whatever  rules  prevailed 
in  the  Circuit  Court,  at  the  time  of  beginning  the  proceedings 
in  the  justices'  courts,  those  rules  should  control  the  justiees. 
It  was  not 'designed  that  the  rule  in  the  justices'  courts  should 
be  different  from  that  in  the  Circuit  Court,  but  that  as  often  ss 
the  rule  was  changed  for  the  Circuit  Courts,  the  justices  should 
be  governed  by  it.  The  judgment  is  reversed,  and  the  cause 
remanded ;  the  other  judges  concurring. 


Wood  k  Wood,  Respondents,  v.  Stbamboat  Flbbtwood, 

Appellant. 

1.  Wbcire  a  dray  ticket,  containing  an  acknowledgment  of  the  receipt  of  goods 
to  be  tranaported,  also  a  statement  of  the  rate  of  freight  thus—"  30  cents  per 
100  lbs.,"  is  signed  by  a  clerk  of  a  steamboat  ;^eZ(f,  in  a  suit  against  the 
boat,  that  such  a  dray  ticket  is  not  conclusive  as  to  the  rate  of  freight ;  that 
the  worda  ^  80  cents  per  100  lbs.''  may  be  shown  to  hvre  been  inserted  by 
frand,  mistake  or  surprise,  and  consequently  did  not  express  the  intention 
of  the  parties. 
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•Appeal  from  St.  LouU  Court  qf  Common  Pleas.       ^ 

This  has  heretofore  been  in  this  ooort,  and  is  reported  in  19 
Mo.  529.  The  following  instruction,  to  the  giving  of  which 
tbc^  defendant  excepted,  was  given  to  the  jury  by  the  court : 

^^6.  If  the  rate  of  freight  was  inserted  in  a  dray  ticket,  and 
said  ticket  was  afterwards  signed  by  the  clerk  of  the  defendant, 
then  the  defendant  is  bound  by  said  contract,  as  to  the  freight 
on  the  artides  named  in  satd  ticket,  unless  the  defendant  haS; 
shown  to  the  satisfaction  of  the  jury  that  said  derk  had  no 
authority  to  make  said  contract  for  the  defendant,  and  that  the 
plaintiffs  kn^ew  that  he  had  no  sudi  authority." 

The  other  facts  of  the  case  sufficiently  appear  in  the  opinion 
of  the  court. 

J.  A.  KassQUj  for  appellant. 

Barrett  J  for  respondents, 

Leonabd,  Judge,  delivered  the  opinion  of  the  court. 

This  suit  was  for  the  nondelivery  of  goods  under  an  alleged 
contract  of  affreightment  from  Pittsburgh  to  St.  Louis,  at  thirty 
oeats  per  hundred,  and  the  decision  of  the  case  turned  upon  the 
(jpiestion  whether  or  not  thirty  cents  was  the  agreed  rate.  The 
boat  insisting  that  no  such  agreement  had  been  made,  refused 
to  deliver  the  goods,  unless  the  customary  rate  was  paid,  which, 
it  was  insisted,  exceeded  the  alleged  rate  ;  and  the  owners  ten- 
derii^  what  they  said  was  the  contract  price,  declined  paying 
more,  and  brought  this  action.  Upon  the  trial,  the  plaintiff 
gave  in  evidence  two  dray  tickets,  signed  by  the  boat's  clerks. 
In  the  first  were  found,  immediately  under  the  heading,  ^^  Pack- 
ages and  weights,"  the  words,  in  pencil  mark,  ^*  at  30  cents 
per  100  pounds,"  but  which  were  omitted  in  the  other.  The 
tickets  were  printed  blanks  in  book  form,  with  two  columns, 
headed  with  the  words,  ^^  marks"  and  ^<  packages  and  weights," 
iind  contained  a  printed  acknowledgment  of  the  receipt  of  goods 
bj  the  boat,  described  under  appropriate  heads.    They  are  used, 
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it  seems,  to  disehurge  the  draymen  and  to  eharge  the  boi^  tem- 
porarily with  the  goods,  until  the  formal  bill  of  lading  can  be 
made  oat  from  them,  and  it  is  anusual  to  insert  in  them  the 
rate  of  freight. 

It  was  insisted  in  proof,  on  the  part  of  the  boat,  that  the 
pencilled  words  were  not  upon  the  paper  when  the  clerks  signed 
it,  and  if  they  were,  that  die  fact  was  not  brought  to  their  at- 
tention, and  escaped  their  observation.  The  instructions  given 
and  refused  declare  the  ticket  to  be  conclusive  evidence  of  the 
rate  of  freight,  and  exclude  all  parol  evidence  that  the  words 
were  inserted  by  fraud,  mistake  or  surprise,  and  did  not  ex- 
press the  intention  of  the  parties.  We  are  not  of  that  opinion, 
and  therefore  reverse  the  judgment,  that  the  cause  may  be  tried 
under  the  view  of  the  law  now  taken.  When,  in  (urder  to  ren- 
der a  contract  obligatory,  the  law  requires,  or  the  parties  them- 
selves agree,  that  it  shall  be  reduced  to  writing,  there  is  no  valid 
contract  until  the  required  instrument  has  been  executed,  and 
when  it  is  executed,  it  becomes  the  exclusive  evidence  of  (he 
whole  contract  J  and  is  not  open  to  contradiction  by  parol  eri- 
dence  ;  and  this  rule  results  from  the  necessity  of  it,  in  order 
to  execute  the  intention  both  the  law- givers  and  the  parties  had 
in  view  in  requiring  the  contract  to  be  put  in  writing.  And 
where,  without  any  previous  agreement  to  that  eflfect,  persons 
have  entered  into  a  written  contract,  in  such  terms  as  impart  a 
perfect  legal  engagement,  it  is  conclusive^  presumed  that  the 
whole  contract  is  embraced  in  the  writing,  and  the  same  rule, 
as  to  the  exclusion  of  the  parol  evidence,  applies  as  in  the  other 
cases.  It  would  seem,  then,  to  be  an  abuse  instead  of  a  just 
application  of  the  rule,  which  is  undoubtedly  one  of  great 
practical  wisdom,  to  apply  it  to  the  loose,  temporary  written 
admission  of  a  single  term  to  be  inserted  in  a  contract  which 
parties  are  about  to  enter  into.  A  written  obligation,  import- 
ing a(  perfect,  complete  transaction,  while  it  stands,  is  the  ex- 
clusive evidence  of  the  terms  of  the  bargain ;  but  even  such  an 
instrument  may  be  reformed  by  a  direct  proceeding  for  that 
purpose,  when,  by  fraud  or  mistake,  it  fails  to  express  the  real 
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contract  of  the  parties.  Bat  certainly  a  bill  in  equity  need  not 
be  resorted  to  in  order  to  reform  a  written  admission  not  im- 
parting a  complete  legal  engagement,  and  accordingly  it  was 
said  by  the  court,  in  Fuller  y.  Crittenden,  (9  Conn.  406,) 
^^  The  true  yiew  of  this  subject  seems  to  be,  that  such'circum- 
stances  as  would  lead  a  court  of  equi^  to  set  aside  a  contract, 
such  as  fraud,  mistake  or  surprise,  may  be  shown  at  law  to 
destroy  the  effect  of  a  receipt ;"  and  this  principle  was  acted 
upon  in  Brown  y.  Bennett,  (1  Camp.  394,)  where  a  receipt 
obtained  by  fraud  or  misrepresentation  was  held  to  be  a  nullity ; 
and  in  Fairmaner  y.  Budd,  (7  Bing.  574,)  where  proof  was 
reoeiyed  that  the  signer  of  the  receipt  was  illiterate,  and  that 
the  receipt  was  not  drawn  according  to  the  authority.  The 
doctrine  of  the  New  York  courts,  howeyer,  in  relation  to  re- 
ceipts, goes  beyond  this  (Southwick  y.  Hayden,  7  Cow.  835) ; 
and  it  is  laid  down  in  1  Greenl.  Ey.  §  305,  that,  ^^  so  far  as 
the  receipt  goes,  only  to  acknowledge  payment  or  deliyery,  it 
is  prima  facie  eyidence  of  the  fact,  and  not  conclusiye ;"  and 
we  think  this  latter  doctrine  is  applicable  to  this  transaction^ 
not  only  in  reference  to  the  fact  of  the  receipt  of  the  malt,  but 
also  as  to  the  admission  in  pencilled  words,  *^  at  30  cents  per 
cwt."  The  judgment  is  accordingly  reyersed,  and  the  cause 
remanded. 


Booes  &  Kbnnabd,  Respondents,  y.  Lynch  and  others, 
Appellants. 

1.  Where  in  a  suit  against  a  keeper  of  a  livery  stable  to  recover  damages  for 
injuries  sustained  in  consequence  of  the  negligent  driving  of  a  carriage  of 
defendant  by  one  of  his  servants,  testimony  was  offered  on  the  part  of  de* 
fendant  to  show  that  the  general  character  of  the  driver  was  that  of  a  pru- 
dent and  careful  driver ;  hdiy  that  such  testimony  was  properly  excluded^ 

2.  On  a  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence, 
&e  affidavit  of  the  party  to  the  suit  will  not  itself  suffice ;  the  affidavit  of 
the  new  witness  must  be  produced  or  its  absence  accounted  for. 
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•SppecUfrom  Si.  Louis  Court  qf  Common  Fleets. 

The  facts  safficiently  appear  in  ihe  opinion  of  the  eonrt. 
.    Hilly  Or  over  fr  tfilly  for  appellants. 

/.  Z.  Smith  J  for  respondents,  cited  1  Tyler,  443  ;  Cooke, 
292;  8  A.  K.  Marsh.  104;  2  Nott  &  McG.  568  ;  2  Bay, 
268  ;  4  Blackf.  807 ;  1  Green,  177 ;  Grah.  on  New  Trials, 
467  ;  20  Mo.  425 ;  1  Oaines,  24 ;  28  Verm.  244. 

Bylakb,  Judge,  deliyered  the  opinion  of  the  eoort. 

This  soit  was  brought  by  plaintiffs  to  recover  damages  for 
the  alleged  trespass  of  a  servant  in  the  employ  of  defendants. 
The  petition  alleges  that  plaintiffs,  being  the  owners  of  a  box 
of  looking-glasses,  had  employed  a  carman  to  transport  diem 
from  the  levee,  in  the  city  of  St.  Louis,  to  their  store  on  Fourth 
street ;  that  while  they  were  in  the  act  of  unloading  the  box 
and  had  it  partly  out  of  the  car,  a  negro  servant,  then  in  the 
employment  and  under  the  control  and  direction  of  defendants, 
and  at  the  time  engaged  in  driving  &  carriage  and  horses  of 
defendants,  carelessly  and  negligently  drove  the  said  carriage 
against  the  horses  attached  to  the  car  in  which  was  plaintiffs' 
glass,  and  thereby  causing  the  horses  attached  to  the  car  to 
start  and  the  glass  to  be  broken. 

The  answer  admits  that  the  servant  was  in  the  employment 
of  defendants,  but  avers  that  he  was  under  the  direction  of  one 
Sublette,  who  had  hired  the  horses,  carriage  and  driver  of  de- 
fendantSy  and  had  direction  of  them  at  the  time  of  the  alleged 
accident. 

At  the  trial,  it  appeared  by  the  testimony  of  the  plaintiffs' 
witnesses,  that  the  horses  of  defendants  came  into  collision  with 
the  horses  and  car  in  which  the  box  of  glasses  was,  causing  the 
horses  of  the  car  to  start,  and  the  box  of  glasses  to  fall,  and 
thereby  become  broken  and  the  glasses  destroyed.  The  value 
of  the  glasses  was  proved.  The  defendant  then  called  the 
plaintiff  (Eennard),  whose  testimony  corroborated  that  of  his 
own  witness,  the  carman. 
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The  cotnrt  instracted  the  jury  that  the  plaintiffe  oonld  not  re- 
cover if  the  servant  wilfully  did  the  wrong.  The  court  also 
excluded  the  testimony  offered  by  defendants,  tending  to  show 
that  the  general  character  of  the  driver  of  defendants'  carriage 
was  that  of  a  pmdent,  careful  driver.  The  jury  found  their 
ver£ct  for  plaintiff,  and  judgment  was  rendered  thereon. 

The  defendants  moved  for  a  new  trial  on  account  of  the  re- 
jection of  the  evidence  as  to  the  driver's  character,  and  on  the 
ground  of  newly  discovered  evidence — a  witness  by  whom  he 
could  prove  that  there  was  no  collision,  but  that  the  carman's 
horses  took  fright  themselves,  when  defendants^  carriage  start- 
ed. But  there  was  no  affidavit  of  the  newly  discovered  wit- 
ness himself,  accompanying  the  application  for  new  trial  on 
the  defendants'  affidavit.  This  motion  for  new  trial  was  over- 
ruled, and  the  defendants  bring  the  case  here  by  appeal. 

The  court  below  very  properly  rejected  the  evidence  of  the 
general  character  of  the  driver,  as  to  his  prudence  and  care- 
fulness. This  character  was  not  brought  in  controversy ;  it 
was  wholly  immaterial  to  the  issue ;  the  most  careful  and  pru- 
dent character  would  not  justify  the  act  complained  of,  and 
without  proof  of  the  act,  the  most  inattentive  and  careless 
character  would  not  warrant  the  jury  in  finding  the  act  done. 
The  driver's  character  had  nothing  to  do  with  the  matter  in 
controversy  ;  there  is  nothing,  therefore,  in  this  point.  There 
is  equally  as  little  in  the  point  about  being  surprised  by  the 
testimony  of  Kennard.  He  had  made  affidavit  to  the  facts  set 
forth  in  his  petition  ;  and  how  afterwards,  in  giving  his  testi- 
mony, substantially  stating  the  same  matters  ^  the  defendants 
oould  be  surprised  is  not  easily  perceived. 

The  third  point  also  is  against  the  defendants.  Under  the 
circumstances  in  evidence  in  this  case,  it  is  obvious  that  the 
newly  discovered  witness  could  be  received  in  no  other  light  than 
in  giving  cumulative  evidence ;  the  facts  stated  by  defendant 
as  diose  to  which  he  will  testify  are  on  the  same  subject  already 
passed  on  by  the  jury — ^the  collision — the  evidence  on  the  plain- 
tiffs' part  is,  that  there  was  a  collision ;  and  by  the  defendants, 
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that,  from  the  tracks  of  the  horses  and  carriage  and  car,  there 
was  probably  no  collision.  Bat  there  is  still  another  fatal  ob- 
jection to  the  motion  for  a  new  trial ;  there  is  no  affidavit  of 
the  newly  discovered  witness  himself,  detailing  what  he  will  tes- 
tify to ;  and  without  this,  the  court  will  not  grant  a  new  trial 
on  newly  discovered  evidence  alone  ;  the  affidavit  of  the  party 
interested  will  not  suffice  itself ;  the  affidavit  of  the  new  wit- 
ness must  be  produced  or  its  absence  accounted  for.  (3  Gra- 
ham ft  Waterman  on  New  Trials,  1065. )  A  new  trial  will  not 
be  granted  on  account  of  newly  discovered  evidence,  if  the 
evidence  is  only  material  to  impeach  or  contradict  witnesses 
sworn  on  the  former  trial,  nor  whe^e  the  evidence  is  merely 
cumulative.  (Fleming  v.  Hollingsback  and  Sweet,  executors 
of  Hollingsback,  7  Barb.  S.  C.  R.  276-2 ;  Denio,  104 ;  10 
Wend.  274;  1  Tyler,  441;  4  Blackf.  808;  20  Mo.  425; 
Wells  V.  Sanger,  21  Mo.  854. )  The  other  judges  concurring, 
the  judgment  below  must  be  affirmed. 


Charlbbs,  Respondent,  v.  Ra5EIN,  Appellant. 

1.  Although  every  proprietor  of  land  has  a  right  to  the  support  of  the  soil  ot 
an  adjacent  lot,  as  a  natural  senritude  or  easement,  yet  this  servitude  does 
not  impose  upon  the  adjoining  proprietor  the  obligation  of  furnishing  an 
increased  support  where  lateral  pressure  is  increased  by  the  erection  of 
buildings,  unless  such  a  right  of  servitude  has  been  conferred  by  grant 
or  the  lapse  of  time. 

4.  Where  excavations  are  made  upon  one  of  two  contiguous  lots,  the  proprie- 
tor making  the  same  will  be  responsible  for  all  damage  caused  to  buildings 
or  other  property  upon  the  adjoining  lot  by  reason  of  such  excavation  havmg 
been  negligently  made. 

3.  It  is  however  erroneous  to  rule  that  the  proprietor  having  the  excavating 
done  is  bound  to  use  such  care  and  caution  as  a  prudent  man,  experienced 
in  such  work,  would  have  exercised,  if  he  had  himself  been  the  owner  of 
the  injured  building.  Such  a  ruling  tends  to  mislead,  as  one  who  is  proprie- 
tor of  both  the  contiguous  lots  might  very  prudently  subject  himself  to  ex- 
pense and  inconvenience  for  the  protection  of  his  building,  that  could  not 
justly  be  imposed  upon  one  making  excavations  upon  an  a<yoining  1<^  be- 
longing to  him. 
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4.  The  excavator  can  not  set  up  as  a  defence  that  he  used  such  care  as  his 
builder  and  superintendent,  a  skillful  and  careful  person^  deemed  necessary. 
Tlie  decisive  question  is^  whether  there  was  actual  negligence  in  making 
the  excavation. 

•Appeal  from  St.  I^ouis  Circuit  Court. 

This  was  an  action  to  recover  damages  for  injuries  alleged 
by  plaintiff,  Joseph  Charless,  in  his  petition  to  have  been  sus- 
tained by  him  in  consequence  of  the  '^negligent,  unskillful 
and  improper  manner''  in  which  defendant,  David  Bankin, 
made  certain  excavations  upon  a  lot  adjoining  that  of  plaintiff, 
which,  by  undermining  the  foundations  of  plaintiff's  building, 
caused  the  walls  thereof  to  fall. 

The  defence  set  up  was  substantially  a  denial  of  the  negli- 
gence alleged  in  the  petition. 

It  is  deemed  wholly  unnecessary  to  set  forth  the  evidence 
bearing  upon  the  point  at  issue,  as  the  questions  of  law  discuss- 
ed and  decided,  can  be  fully  understood  from  the  instructions 
given  and  refused  by  the  court  below. 

On  motion  of  the  plaintiff,  the  court  gave  the  following  in- 
structions to  the  jury,  to  the  giving  of  which  the  defendant 
excepted :  '^  If  the  jury  believe  from  the  evidence  that  the  dig- 
ging for  the  foundation  of  defendant's  building  was  performed 
in  a  reckless,  negligent,  or  improper  manner,  and  that  by  reason 
thereof  plaintiff's  house  was  thrown  down,  then  plaintiff  is 
entitled  to  recover  such  damage  as  he  has  sustained  by  the 
throwing  down  of  his  house.  2.  If  the  jury  believe  from  the 
evidence,  that  the  fall  of  plaintiff's  building  might  have  been 
prevented  by  the  exercise  of  reasonable  care  and  skill  on  the 
part  of  those  who  were  digging  defendant's  cellar,  and  that, 
owing  to  their  failure  to  exercise  such  care  and  skill,  damage 
resulted  to  plaintiff's  building,  then  plaintiff  is  entitled  to  re- 
cover in  this  action  such  an  amount  of  damages  as  he  may 
prove  he  has  sustained  by  the  fall  of  his  building.  8.  In  ex- 
cavating by  the  side  of  another's  building,  it  is  the  duty  of  the 
person  having  the  excavating  done  to  use  such  care  and  caution, 
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to  preTent  injiury  to  snch  building,  m  a  sensible  and  prndent 
man,  experienced  in  snob  work,  would  exercise,  if  he  were  the 
owner  of  the  building ;  and  the  omission  of  such  care  and  cau- 
tion is  culpable  negligence,  and  renders  the  person  haying  the 
excavating  done  liable  for  all  the  damages  resulting  therefrom. 
6.  The  measure  of  damages  in  this  case  is  the  amount  of  money 
required  to  rebuild  plaintifPs  house  as  it  was  before  the  fall, 
and  the  value  of  the  house  thrown  down  to  piaintaff  during 
the  time  necessarily  taken  to  rebuild  it,  with  the  interest  cm 
those  amounts  from  the  time  when  the  house  was  oompieted, 
after  its  fall,  to  the  present  time." 

And,  on  the  prayer  of  the  defendant,  the  court  gave  the  fol- 
lowing instructions  to  the  jury :  *'  2.  In  order  to  find  for  the 
plaintiff,  the  jury  must  find,  not  only  that  the  falling  of  plain* 
tiff's  wall  was  occasioned  by  the  digging  of  defendant's  cellar, 
but  also  that  such  digging  was  done  in  a  negligent  or  unskill- 
ful manner,  which  negligence  or  unskillfulness  caused  the 
plaintiff's  wall  to  fall  down.  8.  If  the  jury  believe  from  the 
evidence,  that  but  for  the  rain  which  fell  tiie  night  preceding 
the  fall  of  plaintiff's  wall,  the  said  wall  would  not  have  fallen 
down,  they  ought  to  find  for  the  defendant,  if  defendant  omit* 
ted  no  proper  precaution  to  guard  against  Ae  rain  ;  or,  if  Ae 
jury  find  that  the  plaintiff's  wall,  either  because  it  was  built 
upon  an  insufficient  foundation,  or  of  defective  materinJs,  or 
of  insufficient  thickness,  or  in  a  negligent  or  unskillful  manner, 
and  but  for  such  defect  or  defects  in  construotion,  or  materials, 
whould  not  have  fallen,  they  ought,  in  either  such  event,  to  find 
for  the  defendant. '^ 

The  defendant  then  asked  the  following  instructions,  whi<& 
the  court  refused  to  give,  and  the  defendant  excited :  *M.  If 
t}ie  jury  find  that  the  defendant,  in  excavating  his  cellar,  dug  a 
proper  depth,  and  entirely  on  his  own  land,  the  plaintiff  can 
not  recover.  4.  If  the  jury  find  from  the  evidence,  that  de- 
fendant had  employed  a  superintendent  and  architect  to  over- 
see and  control  and  manage  the  erection  of  his  building,  and 
to  erect  the  same,  which  ardiitect  and  superintendent  was  skill- 
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fal,  experienced,  oarefnl,  and  eompetent  to  the  purpose,  and 
that  all  the  care  and  precaution  that  bbH  architect  and  super- 
intendent judged  sufiScient  to  protect  plaintiflfs  wall  was  used 
for  that  purpose,  they  ought  to  find  for  the  defendant.'' 

T,  Polky  for  appellant.  1.  If  the  defendant's  excavation 
would  not  have  caused  the  land  of  the  plaintiff,  on  which  his 
house  stood,  to  fall  in  if  it  had  no  building  upon  it,  but  had 
remained  in  its  natural  state,  the  plaintiff  was  not  entitled  to 
r«M>rer.  (Thurston  y.  Hancock,  12  Mass.  220 ;  9  Barn.  & 
Cress.  T25  ;  Wyatt  y.  Hanson,  3  Bam.  ft  Adol.  871 ;  Losala 
V.  Holbrook,  4  Paige's  Ch.  R.  173 ;  Hyde  v.  Thomburgh,  2 
Car.  &  Kir.  251.)  2.  Further,  if  the  defendant  (Rankin) 
dug  exclusively  upon  Us  own  soil,  and  in  nowise  encroached 
npon  the  plaintifPs  premises,  the  plaintiff  had  no  right  to  re- 
cover against  him.  (2  Rolle's  Abr.  664-6  ;  1  Com.  Dig.  ae- 
Uon  on  the  case  for  nuisance,  420. )  3.  The  fourth  instruction 
prayed  by  &e  defendant,  ^nd  which  the  Circuit  Court  refused 
to  give,  does  assert  that  the  principal  is  not  liable  for  the  neg- 
ligence of  his  servants  and  agents,  as  the  court  below  seemed 
to  understand  it,  but  that  the  facts  stated  in  the  instruction  pre- 
clude the  possibility  of  any  negligence  or  unskillfulness  on  his 
part,  and  make  a  case  of  care  and  caution  that  put  him  be- 
yond  the  possibility  of  a  recovery  in  this  action.  (See  case  of 
Hart  v.  City  of  Philadelphia. )  In  an  action  for  malicious  ar- 
rest, or  malicious  prosecution  even,  it  is  a  good  defence  to  the 
action  that  the  defendant  followed  the  adrice  of  competent 
counsel,  asked  and  given  in  good  faith,  upon  a  full  statement 
of  the  facts.     (Blunt  v.  Little,  8  Mason,  102.) 

Strong  and  Drake,  for  respondent.  1.  The  right  of  an 
owner  of  land  to  the  enjoyment  thereof  is  qualified  by  the 
rights  of  others.  The  maxim  of  the  law  is,  <*  sic  utere  tuo^ 
ui  alienum  non  IsedasJ*  (Sedg.  on  Dam.  188;  Hays  v. 
Cohoes  Co.  2  Comst.  169,  163.)  2.  If  plaintiff's  building 
was  thrown  down  by  the  negligent  or  unskillful  manner  in  which 
defendant's  servants  dug  his  cellar,  or  by  the  omission  on  their 
part  of  reasonable  and  proper  care  and  skQl,  in  order  to  pre- 
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Tent  the  injury,  then  plaintiff  is  entitled  to  reoo?er.  (2  Ste- 
phens' Nisi  Prins,  1011,  1012 ;  S  Kent's  Com.  487  and  note 
b.  ;  Yanghn  ▼.  Menlove,  8  Bingh.  N.  568 ;  Trown  y.  Chad- 
wick,  id.  884,  858-4 ;  Jones  y.  Bird,  5  Bam.  &  Aid.  887, 
848  ;  Tubenrille  y.  Stamp,  1  Selk.  18 ;  Roberts  y.  Bead,  16 
East,  215 ;  Bonghton  y.  Carter,  18  J.  B.  405 ;  Dodd  y. 
Holme  and  others,  8  Neyille  ft  Manning,  789 ;  1  Adolph.  & 
Ellis,  493 ;  Clare  y.  Foote,  8  J.  B.  421 ;  Pantan  y.  Holland, 
17  J.  B.  92,  at  p.  100,  101.)  3.  A  person  obstraedng  a 
pnblie  way,  or  using  a  priyilege,  will  be  held  liable  for  all  the 
damage  resulting  from  his  conduct,  unless  he  use  more  than 
ordinary  care  to  preyent  injury.  (Nelson  y.  Godfrey,  12  HI. 
20 ;  Clarke  y.  Lake,  Scam.  2  111.  219,  p.  231.)  While  ey^ 
man  has  the  reasonable  and  proper  use  of  his  own  property,  he 
can  not  be,  and  ought  not  to  be  exempt  from  liability  for  dam- 
ages resulting  from  the  negligent,  unskillful  or  improper  use 
of  it.  So  long  as  society  exists,  the  rights  of  indiyiduals  must 
be  affected,  modified  and  abridged  by  the  rights  of  others.  The 
defendant  had  no  better  right  to  the  use  of  his  ground  than 
plaintiff  had  to  his.  And  the  defendant,  in  the  enjoyment  of 
his  rights,  was  bound  to  exercise  reasonable  care  and  skill  to 
preyent  injury  to  the  rights  of  plaintiff.  Eyery  man  may  well 
te  held  responsible  for  the  consequences  of  his  negligence  and 
want  of  reasonable  skill  in  the  performance  of  what  he  under- 
takes. But  what  is  reasonable  care  and  skill  ?  The  care  and 
skill  exercised  by  a  prudent  man,  acquainted  with  the  business 
he  is  performing,  is,  perhaps,  the  only  standard,  as  it  certainly 
is  the  best  for  determ'ming  whether  there  has  been  negligence  in 
a  giyen  case.  This  is  the  rule  laid  down  by  the  third  instruc- 
tion given. 

Lbokard,  Judge,  deliyered  the  opinion  of  the  court. 

The  right  to  support  from  the  adjoining  soil  may  be  claimed 
either  for  the  land  in  its  natural  state,  or  for  it  subjected  to  an 
artificial  pressure  by  means  of  building  or  otherwise.    The 
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right  in  the  f  onner  ease  would  seem  to  be  a  natural  servitude 
or  easement  belonging  to  contiguous  lots,  and  accordingly  it 
was  recognized  and  protected  in  the  Roman  law  by  specified 
regulations,  and  similar  provisions  have  been  introduced  into 
the  civil  code  of  France.  (Code  Civil,  art.  614. )  We  are  not 
aware  of  any  express  common  law  decision  upon  this  subject ; 
but  we  find  it  said  of  old,  in  Rolle's  Abr.  564,  tit.  Trespass  : 
^^  It  seems  that  a  man  who  has  land  closely  adjoining  my  land, 
can  not  dig  his  land  so  near  mine  that  mine  would  fall  into  his 
pit,  and  an  action  brought  for  such  an  act  would  lie  ;"  and  in 
Wyatt  vs.  Harman,  (3  Bam.  k  Adol.  874,)  Lord  Tenderden 
remarked,  in  delivering  the  judgment  of  the  court  of  king's 
bench  :  ^^  It  may  be  true  that,  if  my  land  adjoins  that  of  an- 
other, and  I  have  not,  by  building,  increased  the  weight  upon 
my  soil,  and  my  neighbor  digs  in  his  land,  so  as  to  occasion 
mine  to  fall  in,  he  may  be  liable  to  an  action." 

When,  however,  the  lateral  pressure  has  been  increased  by 
the  erection  of  buildings,  it  seems  to  be  well  settled  at  common 
law  by  authorities,  that  no  man  has  a  right  to  an  increased  sup- 
port unless  he  has  acquired  such  a  servitude  by  grant  or  pre- 
scription. It  is  so  laid  down  in  the  early  case  of  Wilder  v. 
Minsterly  (2  Rolle's  Abr.  564).  "  If  A.  be  seized  in  fee  of 
copy-: hold  land,  closely  adjoining  the  land  of  B.,  and  A.  erect 
a  new  house  upon  his  copy- hold  land,  and  any  part  of  his 
house  is  erected  on  the  confines  of  his  land,  adjoining  the 
land  of  B. ;  if  B.  afterwards  dig  his  land  so  near  to  the  foun- 
dation of  the  house  of  A.,  but  not  in  the  land  of  A. ,  that  by  it 
the  foundation  of  the  messuage  and  the  messuage  itself  fall 
into  the  pit,  still  no  action  lies  by  A.  against  B.,  inasmuch  as 
it  was  the  fault  of  A.  himself,  that  he  built  his  house  so  near 
the  land  of  B. ;  for  he  can  not,  by  his  own  act,  prevent  B. 
from  making  the  best  usage  of  his  land  that  he  can."  And 
Lord  Tenderden,  in  delivering  the  judgment  of  the  court  in 
the  case  before  cited,  said:  *^The  question  reduces  itself  to 
this  :  if  a  person  builds  to  the  utmost  extremity  of  his  own 
land,  and  the  owner  of  the  adjoining  land  digs  the  ground  there, 
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80  as  to  remoTe  some  part  of  the  soil  which  formed  the  sup- 
port of  the  building  so  erected,  whether  an  action  lies  for  the 
injary  thereby  occasioned.  Whateyer  the  law  might  be,  if  the 
damage  complained  of  were  in  respect  of  an  ancient  sdtessuage, 
possessed  by  the  plaintiff,  at  the  extremity  of  his  own  land, 
which  circnmstance  of  contiguity  might  imply  the  consent  of 
the  adjoining  proprietor  at  a  former  time  to  the  erection  of  the 
building  in  that  situation,  it  is  enough  to  say  in  this  case  that 
the  building  is  not  alleged  to  be  ancient,  but  may,  as  far  as 
appears  from  the  declaration,  have  been  recently  erected,  and 
if  so,  then,  according  to  the  authorities,  the  plaintiff  is  not  en- 
titled to  recover."  In  the  more  recent  case  of  Partridge  v. 
Scott,  (8  Mees.  ft  Wels.  220,)  which  involved  the  same  ques- 
tion, it  is  said :  *^  If  a  man  builds  his  house  at  the  extremity 
of  his  land,  he  does  not  thereby  acquire  any  right  of  easement, 
for  support  or  otherwise,  over  the  land  of  his  neighbor.  He 
has  no  right  to  load  his  own  soil  so  as  to  make  it  require  the 
support  of  that  of  his  neighbor,  unless  he  has  some  grant  to 
that  effect ;''  and  the  American  cases  are,  it  is  believed,  to  the 
same  effect.     (Thurston  v.  Hancock,  12  Mass.  221.) 

Although  not  altogether  in  good  taste,  I  repeat,  as  applica- 
ble to  the  present  case,  what  I  had  occasion  to  say  in  a  former 
case.  It  is  a  logical  consequence  from  legal  principles,  that  to 
the  extent  to  which  a  person  has  a  right  to  act,  others  are  bound 
to  suffer ;  and  that  any  damage  that  may  accrue  to  them,  while 
a  person  thus  exercises  his  own  rights,  affords  no  valid  ground 
of  complaint.  The  loss  occasioned  in  such  cases  is  ^^  danmt0ii 
absque  injur la.^^  Every  person,  however,  who  is  perfcHrmiog 
an  act  is  bound  to  take  some  care  in  what  he  is  doing.  He 
can  not  exercise  his  own  indisputable  rights  without  observing 
proper  precaution  not  to  cause  others  more  damage  than  can  be 
deemed  fairly  incident  to  such  exercise.  In  Wallars  v.  Pfeil, 
(Mood,  ft  Malk.  864,)  the  plaintiff  had  neglected  to  take  any 
precaution  by  shoring  up  their  own  houses  within,  or  in  any 
other  way  against  the  effect  of  pulling  down  the  defendant's 
adjoining  house ;  and  it  appeared  that  this  might  have  been  so 
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done  that  the  acccident  would  not  haye  happened  to  the  same 
extent.  There  was  also  evidence  to  show  that  the  accident  was 
owing  to  the  bad  foundation  of  the  plaintiff's  house ;  but  there 
was  conflicting  evidence  as  to  whether,  by  due  care  on  the  part 
of  the  defendant's  workmen,  the  mischief  might  have  been  en- 
tirely avoided.  In  summing  up,  the  chief  justice  of  the  queen's 
bench  stated  it  to  be  now  settled  that  the  owner  of  premises 
adjoining  those  pulled  down,  must  shore  up  his  own  in  the  in- 
Bide,  and  do  every  thing  proper  to  be  done  upon  them  for  their 
preservation ;  but,  although  that  had  not  been  done,  still  the 
omission  did  not  necessarily  defeat  the  action,  and  that  if  the 
palling  down  were  irregularly  and  improperly  done,  and  an  in- 
jury were  produced  thereby,  the  person  so  acting  would  be  lia- 
ble, notwithstanding  the  omission  of  the  plaintiff ;  and  the  jury 
were  accordingly  charged,  that,  if  the  defendant's  house  was 
pulled  down  in  a  wasteful,  negligent  and  improvident  manner, 
80  as  to  occasion  greater  risk  to  the  plaintiff  than  in  the  ordi- 
nary course  of  doing  the  work  he  would  have  incurred,  then  the 
defendant  was  liable  to  make  compensation  for  the  consequen- 
ces of  his  want  of  caution ;  but  that  if  they  thought  fair  and 
proper  caution  had  been  exercised,  then  the  defendant  would 
be  entitled  to  a  verdict.  The  result  of  the  cases,  we  think,  is, 
(and  such  would  seem  to  be  the  reasonable  doctrine,)  that,  if  a 
man  in  the  exercise  of  his  own  rights  of  property  do  damage  to 
his  neighbor,  he  is  liable,  if  it  might  have  been  avoided  by  the 
use  of  reasonable  care ;  and  it  seems  to  be  usual  in  England 
for  a  party  intending  to  make  alterations  that  may  affect  his 
neighbor's  premises,  to  give  notice  of  his  intention ;  but  whether 
any  such  duty  be  imposed  by  law  (Town  v.  Chadwick,  8  Soott, 
1)  need  not  be  inquired  into  here,  as  the  present  plaintiff  knew 
of  the  digging  and  took  measures  to  protect  himself  against 
the  consequences  of  it. 

These  principles  require  us,  we  think,  to  reverse  the  judg- 
ment, and  send  the  case  back  for  a  second  trial.    We  do  not 
think  there  is  any  error  in  the  refusal  of  the  defendant's  first 
and  fourth  instructions.    A  party  may  subject  himself  to  re- 
87— VOL.  xxn. 
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sponsibilitj  by  the  want  of  reasonable  care,  althongh  his  dig- 
ging be  confined  to  his  own  ground  and  do  not  exceed  a  rea- 
sonable depth ;  nor  is  he  protected  by  the  fact  that  he  used  sudi 
care  as  his  builder,  who  was  a  skillful  and  careful  person, 
deemed  necessary.  The  question  is,  as  to  the  fact  of  negli- 
gence, whether  tlie  work  were  done  in  a  careless  and  improyi- 
dent  manner,  so  as  to  occasion  greater  risk  to  the  plaintiff  than 
in  the  reasonable  course  of  doing  the  work  he  would  have  in- 
curred, and  not  whether,  in  the  opinion  of  the  superintendent, 
no  matter  how  skillful  he  may  haye  been,  eyery  thing  was  done 
that  he  deemed  necessary.  His  opinion  may  be  proper  eyi- 
dence  to  be  considered  by  the  jury,  but  it  does  not  conclude 
the  matter,  constituting  of  itself  a  bar  to  the  plaintiff's  recoy- 
ery.  But  the  error  is  in  plaintiff's  third  instruction,  where  ui 
attempt  is  made  to  define,  with  precision,  the  degree  of  care  that 
must  be  used  in  a  case  like  the  present,  in  order  to  exempt  a 
party  from  liability  ;  and  the  standard  there  adopted  is  sub- 
stantially that  care  that  a  prudent  man,  experienced  in  sach 
work,  would  haye  exerdsed,  if  he  had  been  himself  the  owner 
of  the  injured  building.  Now  it  is  quite  eyident,  we  think,  that 
this  is  going  beyond  the  care  that  the  law  exacts  upon  such  oc- 
casions. It  is  to  be  obseryed  that  the  defendant  was  upon  his 
own  ground,  and  in  digging  upon  it,  exercised  an  undoubted 
right  of  property,  which  the  plaintiff  had  no  right,  eidier  by 
express  grant  or  prescription — by  statute  or  local  ordinance — 
in  any  way  to  interfere  with  or  preyent ;  and  although,  in  exer- 
cising his  rights,  it  was  certainly  his  duty  to  his  neighbor  to  use 
ordinary  care  in  order  to  ayoid  doing  him  harm,  he  was  not 
bound  to  obserye  the  same  care  that  he  would  haye  taken,  as  a 
wise  and  sensible  man,  if  he  had  been  the  owner  of  both  build- 
ings— ^the  one  erected  and  the  one  about  to  be  erected.  He 
would,  of  course,  in  that  eyent,  haye  shored  up  and  would  haye 
submitted  to  many  inconyeniences,  and,  indeed,  would  haye 
incurred  considerable  additional  expense  in  doing  the  new  work, 
rather  than  expose  the  building  already  erected  to  any  risk. 
Eyery  prudent  person,  in  such  a  situation,  would  take  precau- 
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tions — subject  himself  to  inconyeniences,  and  forego  the  exer- 
eise  of  every  right  that  would  endanger  his  present  building,  if 
lie  found  it  for  his  interest  to  do  so.  In  the  present  case,  if 
die  laying  of  the  new  foundation,  in  very  short  sections,  would 
have  been  attended  with  increased  expense  and  with  danger  to 
the  sufficienqr  of  the  new  wall,  and  the  defendant  had  been  the 
owner  of  the  plaintiff's  building,  he  might  have  found  it  for  his 
interest  to  have  submitted,  and  most  probably  would  haye  sub- 
mitted, to  this  inconyenience  and  risk,  and  eren  increased  ex- 
pense, to  ayoid  all  basard  to  his  own  property ;  yet  the  law 
does  not  exact  of  him  the  same  forbearance  and  care  and  ex"> 
pense  for  the  security  of  his  n^ghbor's  property  that  he  would 
haye  found  it  for  his  interest  to  haye  taken  for  his  own.  We 
do  not  know  that  the  imtruction  was  intended,  or  indeed  un- 
derstood by  the  jury  in  the  sense  we  impute  to  it.  It  may, 
howeyer,  haye  been  so  understood,  and  if  so,  could  not  but  haye 
misled  them ;  and  we  shall  therefore  reyerse  the  judgment,  that 
tiie  case  may  be  retried  upon  a  fuller  understanding  of  the  facts 
«nd  of  the  law  applicable  to  them. 

The  judgment  is  reyersed,  and  tiie  cause  remanded. 


Leb  et  a/.,  Bespondents,  y.  Stbbk  et  a/.,  Appellants. 

1.  Where,  in  an  action  on  a  contract,  an  offer  was  made  by  the  defendant  in 
writing,  under  section  1  of  article  23  of  the  practice  act  of  1849,  to  allow 
judgment  to  be  taken  against  him  for  a  certain  sum,  which  offer  was  ac- 
cepted by  plaintiff'  and  judgment  entered  accordingly  i  hdd^  that  defendant 
is  not  entitled  to  a  judgment  for  costs^  on  the  ground  that  the  sum  for  which 
judgment  is  thus  allowed  to  be  taken  is  below  the  jurisdiction  of  the  court 

•Sppealfrom  St.  Louis  Court  qf  Common  Plea$. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Hiilj  Grover  tr  HtUy  for  appellwits. 
Hudson  tr  Themasy  for  respondents. 
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SooTT|  Jadge,  delivered  the  opinion  of  the  court. 

The  question  in  this  case  arises  under  the  1st  section  of  the 
23d  article  of  the  present  practice  act.  The  section  referred 
to  is  in  these  words  :  ^^  In  any  action  arising  on  contract,  the 
defendant  may,  at  any  time  before  trial  or  judgment,  serre  on 
the  plaintiff  an  offer  in  writing,  to  allow  judgment  to  be  taken 
against  him  for  the  sum,  or  to  the  effect  therein  specified.  If 
the  plaintiff  accept  the  offer,  and  give  notice  thereof,  within  ten 
days,  he  may  file  the  offer  and  an  affidayit  of  notice  of  accept- 
ance, and  judgment  shall  be  entered  accordingly.  If  the  notioe 
of  acceptance  be  not  given,  the  offer  shall  be  deemed  withdrawn, 
and  shall  not  be  given  in  evidence  or  commented  on  before  a 
jury ;  and  if  the  plaintiff  fail  to  obtain  a  more  favorable  judg- 
ment, he  shall  recover  no  costs,  but  shall  pay  the  defendant's 
costs  from  the  time  of  the  offer." 

This  was  an  action  on  a  contract,  and  the  defendant  made  an 
oflfer  to  confess  a  judgment  for  $31  60,  which  was  accepted  by 
the  plaintiffs.  The  suit  was  in  the  Court  of  Common  Fless. 
Judgment  was  entered  for  the  sum  confessed,  and  also  for 
costs.  The  defendants  maintained  that  the  judgment  for  costs 
should  have  been  entered  for  them,  as  the  amount  confessed, 
and  for  which  judgment  was  rendered,  was  below  the  jurisdic- 
tion of  the  court.  The  question  is,  for  whom  should  the  judg- 
ment for  costs  have  been  given  7 

This  case,  in  our  opinion,  is  not  influenced  by  the  general 
law  of  costs,  nor  the  decisions  which  have  been  made  under  it. 
It  stands  on  the  section  of  law  which  has  been  copied  above. 
We  conceive  it  would  be  evidently  against  the  spirit  of  the  act 
to  make  the  plaintiff  lose  his  costs  by  an  acceptance  of  the 
offer  of  the  defendants.  Such  a  construction  would  little  har- 
monise with  its  policy,  as  in  many  cases  it  might  prevent  a 
compromise.  As  the  statute  confers  a  privilege  on  the  defend- 
ant at  the  expense  of  the  plaintiff,  there  is  no  authority  for  ex- 
tending it  further  than  its  terms  will  warrant.  If  a  plaintiff 
will,  in  the  spirit  of  the  act,  accept  the  offer,  it  would  be  hard 
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to  sabjeet  him  to  the  payment  of  costs,  as  he  finds  no  intima- 
tion in  the  law  that,  by  so  doing,  sach  a  consequence  must  fol- 
low. The  provision  is  in  terror  to  the  plaintiff,  and  if  he  yields 
to  it,  there  is  no  reason  why  he  shonld  be  subjected  to  a  liabi- 
lity not  mentioned  in  the  statute. 

The  judgment  is  affirmed ;  the  other  judges  concurring. 


Pbargb,  Respondent,  v.  Burns,  et  al.^  Appellants. 

1.  Where  a  cause  is  tried  by  the  court  sitting  as  a  jury,  the  finding  of  the  facts 
should  warrant  the  conclusion  of  law  declared  by  the  court  and  the  judg- 
ment rendered ;  in  reviewing  the  law  of  a  case  upon  the  facts  found,  the 
supreme  court  will  not,  from  the  facts,  as  found,  infer  or  declare  the  exist- 
ence of  other  facts. 

Error  to  St.  Louis  Court  of  Common  Pkas. 

This  was  a  suit  commenced  by  attachment  upon  two  promis- 
sory notes,  executed  by  defendants,  James  Bums  and  Henry 
Bums,  amounting  in  the  aggregate  to  $288  50.  The  writ  of 
attachment  was  predicated  upon  an  affidavit  that  defendants 
had  ^*  fraudulently  concealed  or  disposed  of  their  property  and 
effects  so  as  to  hinder  and  delay  their  creditors.''  This  writ 
was  served  upon  E.  G.  Roberts  and  Benjamin  F.  Kerr,  of  the 
firm  of  Roberts,  Kerr  k  Co.,  as  garnishees. 

Defendants  put  in  issue,  by  a  plea,  the  truth  of  the  fikcts 
alleged  in  the  affidavit.  Upon  the  issue  thus  raised,  the  court, 
sitting  as  a  jury,  found  for  plaintiff,  and  judgment  by  default 
was  afterwards  given  for  plaintiff  for  the  full  amount  of  the 
notes  sued  upon.  The  following  is  the  finding  of  the  facts  by 
the  court  upon  the  issue  raised  by  the  plea  to  the  affidavit :  **That 
in  January,  1854,  the  copartnership  of  Bums  k  Brother  was 
composed  of  James  Bums  and  Henry,  and  was  doing  business 
in  Warsaw,  Missouri ;  that  said  copartnership  was  at  that  time 
in  failing  circumstances  ;  that  it  was  indebted  to  the  firm  of 
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Eoaflemaa  ft  Lowrj,  of  St.  Louis,  for  over  eloyen  hundred  dol- 
lars, oMh  sdTances,  and  was  also  indebted  to  the  plaintiff  and 
to  others  in  St.  Louis  ;  that  Houseman^  of  the  firm  of  House* 
man  ft  Lowry,  went  to  Warsaw  in  that  month  to  oollect  the 
debt  due  Houseman  ft  Lowry ;  that  Houseman  took  a  bill  of 
sale  of  a  lot  of  4>acon  and  lard  belonging  to  Bums  ft  Brother, 
supposed  to  be  worth  at  the  time  in  Warsaw  two  thousand  five 
hundred  dollars,  to  secure  the  payment  of  the  demand  of  House- 
man ft  Lowry,  and  under  said  bill  of  sale  took  possession  also  of 
the  property  itself.  The  same  had  been  previously  stored  by 
Bums  ft  Brother,  in  a  warehouse  owned  by  Mr.  Hicks.  House- 
man rented  the  warehouse  of  Hicks,  and  took  the  key  thereof, 
and,  on  leaving  Warsaw  for  Su  Louis,  left  the  key  with  the 
firm  of  Henry  Boreland  ft  Co.,  or  with  Mr.  Blakey,  as  the 
agent  of  Houseman  ft  Lowry.  Before  leaving  Warsaw,  Mr. 
Houseman  was  requested  by  the  defendant  to  accept  certain 
bills  which  he  would  draw  in  favor  of  some  of  the  debtors  of 
Bums  ft  Brother  in  St.  Louis,  for  the  surplus,  if  there  was 
any,  as  it  was  supposed  there  would  be,  after  paying  out  of  the 
proceeds  of  the  sale  of  said  property  the  demand  of  said  House- 
man ft  Lowry.  Houseman  refused  to  promise  to  accept  said 
drafts,  but  agreed  that  out  of  said  surplus  he  would  pay  such 
drafts  to  the  extent  of  the  surplus,  in  the  order  in  whidi  suoh 
drafts  should  be  presented  to  him.  In  Febmary,  1854,  Mr. 
Simpson,  as  agent  of  the  plaintiff,  called  on  Bums  ft  ilftrothery 
in  Warsaw,  to  collect  a  demand  that  the  plaintiff  had  against 
tiiem.  They  gave  to  Simpson  a  draft  on  Houseman  ft  Lowiy, 
in  favor  of  the  plaintiff,  for  a  part  of  his  demand,  and  promised 
thereafter  to  pay  the  balance,  assuring  said  Simpson,  at  the 
time,  that  said  draft  would  be  paid  by  Houseman  ft  Lowry  ^ 
&at  they  (Bums  ft  Bro. )  had  put  said  property  in  the  posses- 
sion of  Houseman  ft  Lowry,  and  that  there  would  be  a  surplus 
large  enough  to  satisfy  the  draft.  Said  draft  was  presented 
by  said  Simpson,  as  plaintiff's  agent,  to'  said  Houseman  ft 
Iiowry,  and  the  lattw  declined  to  accept,  as  the  prq>er^  had 
not  yet  arrived,  or  been  shipped ;  but  promised,  if  there  was  a 
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sufficient  earplns,  to  pay  that  draft,  after  the  payment  oat  of 
the  surplus  of  two  others  that  had  been  previously  presented. 
Bums  k  Brother  were  insolvent  at  the  time  Simpson  called  on 
them,  and  continued  to  be  so  until  after  these  transactions.   In 
June  following,  the  property  in  question  was  shipped  in  the 
name  of  and  by  Martin  k  Cook,  of  Warsaw,  to  Roberts,  Kerr 
&  Co.,  of  St.  Louis,  under  instructions  from  Martin  (who  was 
brother-in-law  of  James  and  Henry  Bums)  to  pay  oiit  of  the 
proceeds  of  the  shipment  to  Houseman  k  Lowry  their  demand 
against  Bums  k  Brother,  and  hold  the  balance  for  Martin  k 
Cook.     Said  property  was  not  shipped  on  the  order  or  with  the 
consent  or  knowledge  of  Houseman  k  Lowry.     They  never 
redelivered  to  Bums  k  Brother,  or  ever  authorized  any  one  to 
do  so  for  them.     The  first  knowledge  they  had  of  said  ship- 
ment was  after  Martm  k  Cook  came  to  St.  Louis  with  it,  con- 
signed to  Roberts,  Eerr  k  Co.     The  latter  firm  paid  out  of  the 
proceeds  of  the  shipment  to  Houseman  k  Lowry  their  demand, 
amounting  to  $1258  02.    The  balance  of  the  proceeds,  amount- 
ing to  $534  81,  still  remains  in  the  hands  of  Roberts,  Eerr  k 
Co.,  to  the  credit  of  Martin  k  Cook,  said  latter  having  been 
stopped  by  judicial  process.     Burns  k  Brother  knew  of  the 
shipment  in  the  name  of  Martin  &  Cook  to  Roberts,  Eerr  k 
Co.    How  Martin  k  Cook  got  possession  of  the  property,  so 
as  to  ship  it,  the  evidence  does  not  disclose.    Houseman  k 
Lowry  did  not  give  any  order  for  ijifi  shipment  by  Martin  k 
Cook,  or  to  Roberts,  Eerr  k  Co.    When  the  plaintiff  ascer- 
tained that  the  property  in  question  had  been  shipped  to  Ro- 
berts, Eerr  k  Co.,  instead  of  Houseman  k  Lowry,  he  instituted 
this  suit  by  attachment. 

<<  Upon  the  foregoing  facts,  the  court  finds  that,  at  the  com- 
mencement of  this  suit,  the  defendant  had  fraudulently  con- 
cealed or  disposed  of  his  property  or  effects,  so  as  to  hinder  and 
delay  his  creditors,  and  declares  that  the  plaintiff  is  entitled  to 
proceed  with  this  action." 

Baj/y  for  plaintiff  in  error. 

fVickham  Sr  Snead^  for  defendant  in  error. 
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LsoKARB,  Jadge,  delirered  the  opinion  of  the  court. 

The  issue  made  in  the  cause  hy  the  plea  in  abatement  was, 
whether  the  defendants  had  ^*  fraudulently  concealed  or  dis- 
posed of  their  property,  so  as  to  hinder  or  delay  their  credi- 
tors." Upon  a  trial  by  the  court,  the  facts  involved  in  it  were 
specially  found,  and  the  court  having  pronounced  upon  these 
facts  that  the  defendants  had  concealed  or  disposed  of  their 
effects  as  alleged,  the  only  question  now  submitted  to  us  is, 
whether  the  facts  so  found  justify  the  conclusion.  We  do  not 
think  enough  is  found  to  enable  us  to  declare,  as  a  matter  of 
law,  against  the  defendants  upon  the  plea  in  abatement,  and 
for  this  reason  the  judgment  must  be  reversed,  and  the  cause 
remanded.  We  always  regret  being  under  the  necessity  of  de- 
termining a  case  upon  what  may  turn  out  to  be  a  mere  matter 
of  form  ;  but  the  obligation  we  are  under  of  deciding  eadi 
case  by  general  rules,  applicable  alike  to  all  similar  cases, 
sometimes  imposes  this  necessity  upon  us,  and  the  particular 
evil  must  then  be  submitted  to  on  account  of  the  general  good 
that  results  from  the  strict  adherence  to  principles.  *  It  may  be 
that  the  inferior  court  was  entirely  satisfied  upon  the  evidence 
before  it,  that  the  bacon  and  lard  were  put  into  the  possession 
of  Martin  &;  Cook  by  the  direction  of  Burns  k  Brother,  to  be 
shipped  by  the  former,  in  their  own  names,  to  St.  Louis,  but 
upon  a  secret  trust  for  the  defendants ;  and  that  the  purpose  of 
the  defendants,  in  thus  disposing  of  their  property,  was  to  con- 
ceal it  from  their  creditors  and  secure  it  for  their  own  use ;  and 
that  the  court  would  have  so  expressly  found,  if  their  attention 
had  been  called  to  the  matter.  But  yet  no  such  intention  or 
purpose  or  trust  has  been  found  as  a  fact  in  the  case,  nor  in- 
deed is  it  found  that  the  defendants  had  any  part  or  lot  in  the 
shipment  to  St.  Louis,  (although  it  seems  they  knew  of  it,)  or 
in  the  disposition  of  the  property  here.  The  fact  is,  that  no 
matter  how  the  truth  may  be,  there  is  nothing  found  incompa- 
tible with  the  idea  that  the  defendants  were  guiltless  of  the  charge 
imputed  to  them.    It  was  for  the  plaintiff  to  prove  his  allega* 
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tion,  and,  although  the  oircamstanoes  stated  in  the  finding  may 
be  sufficient  not  merely  to  arouse  suspicion^  but  fully  to  justify 
a  jury  or  a  court  sitting  in  the  trial  of  the  fact,  in  inferring 
that  the  shipment  to  St.  Louis,  and  the  disposition  of  the  prop- 
erty there,  was  or  has  been  suggested,  yet  we  can  not  draw 
this  inference  as  a  mere  natural  presumption,  and  in  this  way 
supply  the  omission.  We  sit  here,  in  cases  like  the  present, 
to  determine  questions  of  law,  and  not  to  try  matters  of  fact, 
and  must  therefore  limit  ourselves  to  pronouncing  conclusions 
of  law  upon  the  facts  found,  and  can  not  infer  from  these 
facts  other  facts  by  the  force  of  mere  natural  presumptions, 
and  then  pronounce,  upon  the  combined  effect  of  both,  the  facts 
thus  inferred  and  the  facts  expressly  found. 

It  may  not  be  improper  here  to  advert  for  a  moment  to  the 
views  expressed  by  this  court  as  to  the  character  of  the  finding 
required  by  the  law,  when  the  trial  is  by  the  court,  and  as  to  the 
province  and  duty  of  this  court,  when  the  question  here  is  as  to 
the  sufficiency  of  the  finding  to  settle  the  issues  of  fact  made 
between  the  parties.  In  Bates  v.  Bower,  (17  Mo.  668,)  it  is 
said :  ^^  The  decision  is  evidently  a  substitute  for  a  special  ver- 
dict, or  the  statement  of  facts  in  the  old  form  of  rendering  a 
decree  in  chancery."  The  same  views  are  reported  in  Farrar 
V.  Lyon  (19  Mo.  123):  "  The  finding  of  the  court  is  like  a 
special  verdict  in  containing  a  finding  of  facts  not  of  evi- 
dence." And  in  the  St.  Louis  Hospital  Association  v.  Wil- 
liams' adm'r,  (19  Mo.  612,)  it  is  said  :  ^^  In  reviewing  the  law 
of  a  case  upon  the  facts  found,  it  is  not  the  province  of  this 
court,  from  one  or  more  facts,  as  found,  to  deduce  the  exist- 
ence of  another  fact."  Speaking  alone  for  myself,  I  remark 
that  perhaps  it  might  have  been  better  originally  to  have 
holden  it  to  be  sufficient  to  find  the  issuable  facts  alleged  in 
the  pleading,  in  the  general  form  in  which  it  was  allowable  to 
plead  them,  but  this  was  settled  otherwise ;  and  as  this  provi- 
sion is  omitted  in  the  Revised  Code  of  1855,  a  reconsideration 
of  the  matter,  even  if  it  were  allowable,  would  be  of  no  practi- 
cal value.    Under  the  law  as  now  settled,  the  facts  constituting 
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the  altimafee  issuable  fact  pat  in  issue  between  the  present  par- 
ties, must  be  so  found  that  this  court  can  pronounce,  as  a  mat- 
ter of  law,  that  they  constitute  a  fraudulent  disposition  or  con- 
cealment of  the  party's  property,  within  the  meaning  of  the 
plaintiflPs  allegation ;  and  we  think  that  can  not  be  done  upon 
the  present  finding,  e?en  supposing  that  if  we  were  sitting  in 
the  trial  of  the  fact,  the  circumstances  found  would  satisfy  our 
consciences  of  the  truth  of  the  allegation. 
The  judgment  is  reversed,  and  die  cause  remanded. 


Pbabob,  Appellant,  y.  Roberts  et  al.^  Gabnishbbs  of  Bubhs, 
Respondents. 

1.  Pearce  ▼.  Burns,  ante,  (p.  577,)  affirmed. 

Jlppealfrom  St.  Lottis  Court  qf  Cotntnon  Pleas. 

This  was  a  suit  commenced  by  attachment  against  James  and 
Henry  Bums  (the  latter  of  whom  died  pending  the  suit),  of  the 
firm  of  Bums  &;  Brother,  on  two  promissory  notes.  Roberts 
and  Eerr  were  summoned  (the  former,  June  19th,  1854,  the 
latter,  July  14, 1854,)  as  gamishees,  and  interrogatories  filed. 
The  garnishees  denied  in  their  answer  all  indebtedness  to  Bums 
ft  Brother ;  also  the  possession  of  any  property  belonging  to 
Bums  ft  Brother.  Plaintiff  replied  to  this  answer,  and  denied 
so  much  of  the  answer  of  the  gamishees  as  alleged  ^^  that  at 
the  time  they  were  summoned  herein  as  such,  they  were  not  in 
possession  of  any  goods,  money,  or  effects  of  the  defendants 
as  charged,''  ftc.  Upon  the  trial  of  the  issue  thus  nused,  the 
court  found  the  facts  to  be  as  follows :  ^^  That  the  property 
mentioned  in  the  following  writing  came  to  the  hands  of  the 
garnishees  as  hereinafter  stated. 

"  Warsaw,  Benton  county  Mo.,  Jan'y  24, 1854. 

^^  Received  of  Messrs.  Houseman,  Lowry  ft  Co.,  of  St. 
Louis,  Mo.,  $1074  09,  as  an  advance  in  cash  on  lard  in  bar- 
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tela  and  kegs,  hamg,  ehouldera  and  sides  in  bulk,  the  prodaot 
of  three  hundred  and  sixty  hogs,  now  stored  in  L.  H.  Hicks' 
warehouse  in  Warsaw,  the  same  to  be  shipped  to  Messrs. 
Houseman,  Lowry  ft  Co.,  St.  Louis,  on  opening  of  naviga- 
tion, for  sale  for  account  of  Messrs.  Bums  ft  Brother,  and  to 
be  covered  by  Messrs.  H.,  L.  ft  Co.  by  fire  and  marine  insu- 
rance, and  now  subject  to  their  order,  control  and  possession ; 
proceeds,  after  the  above  advance  and  charges,  to  be  subject 
to  order  of  Messrs.  Bums  ft  Brother.  [Signed]  Bums  ft 
Brother.     [Witness,]  Y.  C.  Blakey.'* 

^^  I  hereby  acknowledge  that,  in  my  presence,  Mr.  f.  D. 
Houseman  took  possession  of  property,  of  meat  consisting  of 
hams,  sides  and  shoulders,  lard  in  barrels  and  cans,  for  ad- 
vances made  to  Messrs.  Burns  ft  Brother,  for  use  of  Messrs. 
Houseman,  Lowry  ft  Co.,  consisting  of  the  product  of  360  hogs, 
now  in  warehouse,  which  Mr.  H.  L.  Hicks  is  agent  and  has  con- 
trol. Warsaw^  January  24th,  1854.  [Signed]  Y.  C.  Bla- 
key.^' 

After  tiM  execution  of  said  paper, ,  Mr.  Houseman,  for 
Houseman,  Lowry  ft  Co.,  took  possession  of  said  articles  and 
put  them  in  a  warehouse,  rented  for  the  purpose,  at  Warsaw, 
Mo.,  and  left  the  key  with  the  agent  of  Houseman  ft  Lowry, 
directing  that  the  goods  should  be  sent  forward  to  St.  Louis 
according  to  the  orders  to  be  by  them  thereafter  given.  At  the 
time,  it  was  supposed  by  Burns  ft  Brother  and  by  Houseman 
that  the  articles  would  sell  for  more  than  enough  to  satisfy 
the  demands  and  charges  and  commissions  of  Houseman  ft 
Lowry.  It  was  therefore  agreed  by  Houseman  ft  Lowry  that  they 
would  accept  drafts  for  the  balance  which  might  be  in  House- 
man ft  Lowry's  hands,  after  the  goods  were  sold  and  the  claims 
of  the  latter  were  satisfied  out  of  the  proceeds  of  the  sale. 
Houseman  ft  Lowry  sent  by  the  steamboat  Kentucky  No.  2  an 
order  on  their  agent  to  forward  the  articles  to  them  by  the  said 
steamer.  Said  articles  were  brought  on  said  steamer,  con« 
signed  by  Martin  ft  Cook  to  the  garnishees,  with  directions  to 
pay  Houseman  ft  Lowiy  their  demands  out  of  the  proceeds  of 
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the  Bale,  and  to  pass  the  balance  to  the  credit  of  Martin  ft 
Oook.  Martin  is  a  brother-in-law  of  James  and  Henry  Boms. 
The  evidence  does  not  show  how  Martin  ft  Cook  got  possession 
of  the  articles.  Houseman  ft  Lowry  never  aathorized  Martin 
ft  Cook  to  take  possession  of  or  meddle  with  said  articles  in  any 
way,  nor  were  they  aware,  until  the  articles  reached  St.  Louis, 
that  Martin  ft  Cook,  or  any  one  but  Houseman  ft  Lowry's 
agent,  had  got  possession  of  the  articles  or  attempted  to  control 
them. 

After  the  articles  had  been  delivered  to  Houseman  ft  Lowry 
at  Warsaw,  as  aforesaid,  and  Bums  ft  Brother  had  requested, 
and  Houseman  ft  Lowry  had  promised,  to  accept  drafts  for  said 
balance  as  aforesaid,  and  after  the  return  of  Houseman  to  8t. 
Louis  and  before  the  articles  were  forwarded  to  St.  Louis, 
drafts  were  drawn  by  Bums  ft  Brother  on  Houseman  &  Lowry 
for  various  sums,  one  of  said  drafts  being  in  favor  of  Pearoe 
ft  Benedict  for  $842  25 ;  the  amount  of  said  drafts  by  Boms 
jk  Brother  on  H.  ft  L.,  in  favor  of  various  parties,  exceeding 
the  balance  of  the  proceeds  of  the  sale  after  payment  of  the 
demand  of  Houseman  ft  Lowry.  Said  drafts  were  duly  pre- 
sented to  Houseman  ft  Lowry  and  they  declined  formally  ac- 
cepting them,  but  verbally  promised  to  pay  the  same  oj^t  of  the 
said  balance,  in  the  order  in  which  they  were  presented,  so  far 
as  said  balance  would  go,  when  received.  Afterwards,  when 
the  articles  came  forward,  consigned  as  aforesaid  to  the  gar- 
nishees, (the  articles  arriving  here  dn  the  6th  day  of  June,) 
Mr.  Houseman  called  on  the  gamishees  on  the  7th  day  of  June, 
and  told  them  that  the  articles  belonged  to  Houseman  ft  Low- 
ry ;  that  Martin  ft  Cook  had  nothing  to  do  with  them ;  that 
they  (H.  ft  L.)  did  not  themselves  care  about  the  articles,  fur- 
ther than  to  get  the  amount  due  them ;  and  unless  they  were 
paid,  they  should  take  possession  of  the  articles,  and  that  they 
(H.  ft  L.)  had  agreed  to  pay  over  to  the  payees  of  the  afore- 
said drafts  the  balance  after  the  claim  of  Houseman  ft  Lowry 
was  satisfied. 

Houseman  ft  Lowry  not  taking  possession  of  the  articles,  the 
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garnishees  went  on  and  sold  the  articles.  The  gross  proceeds 
of  the  sale  were  $2080  62  ;  commission  and  charges,  $^7  81 ; 
nett  proceeds,  $1792  81.  On  the  9th  of  Jane,  Martin  k  Cook 
boaght  of  garnishees  goods  to  the  amount  of  $460  64.  The 
garnishees  paid  Houseman  &  Lowrj's  claim — $1258  02 — and 
passed  the  balance  to  the  credit  of  Martin  k  Cook,  applying 
$450  64  thereof  to  the  payment  of  what  was  due  from  Martin 
k  Cook  to  the  garnishees. 

Thereupon,  the  court  declares  that  the  garnishees  were  not, 
when  summoned  as  'garnishees  in  this  case,  the  debtors  of 
James  and  Henry  Bums,  and  the  plaintiffs  are  not  entitled  to 
recover  in  this  action. 

Judgment  was  accordingly  given  against  the  plaintiff,  and 
the  garnishees  recovered  their  costs,  &c. 

A  motion  for  a  review  was  made  by  plaintiff,  and  overruled, 
and  the  case  is  brought  here  by  appeal. 

Wickham  8c  Sneady  for  appellant. 

Biddlecomej  for  respondent. 

Leonabd,  Judge,  delivered  the  opinion  of  the  court. 

This  cause  must  take  the  fate  of  Pearce  against  Bums,  ante, 
(p.  577,)  and  be  reversed  and  remanded,  on  the  same  grounds ; 
and  we  refer  to  the  opinion  in  that  case,  instead  of  repeating 
here  what  is  there  said.  Both  suits  arose  out  of  the  same 
transaction,  and  the  principal  question  in  both  was,  whether  the 
disposition  of  the  property  to  Martin  k  Cook,  made  by  Bums 
k  Brother,  was  an  honest  transaction,  or  a  mere  transfer  of  the 
formal  title,  in  order  to  protect  the  property  for  the  latter 
against  their  creditors.  In  the  former  case  the  attachment 
against  Bums  was  attempted  to  be  supported  on  that  ground, 
and  in  the  present  suit  that  we  suppose  is  the  ground  upon 
which  these  defendants,  who  had  in  their  hands^,  as  commission 
merchants,  the  proceeds  of  the  property  which  had  been  shipped 
to  them  by  Martin  k  Cook,  are  to  be  charged  as  the  garnishees 
of  Burns  k  Brother.    If  the  garnishees  have  any  just  claims 
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upon  the  property  arising  oat  of  their  own  truttaetions  widi 
Martin  ft  Cook,  these,  of  course,  will  not  be  affected  by  any 
fraudulent  combination  between  others  to  which  they  were  not 
privy ;  but  if,  at  the  time  of  the  garnishment,  they  held  the 
money  for  Martin  ft  Cook,  who  held  it  in  fraudulent  trust  for 
Bums  ft  Brother,  they  must  answer  for  it,  we  suppose,  to  the 
creditors  of  the  latter.  Here,  however,  the  facts  found  are  not 
sufficient  to  enable  us  to  determine,  as  a  matter  of  law,  Aat 
sudi  was  the  character  of  the  transaction  between  Martin  ft 
Cook  and  Bums  ft  Brother. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded ; 
Judge  Byland  concurrring. 


Abibs,  Appellant,  v.  Bibphbb  and  anothbb.  Respondent. 

1.  Case  affirmed  because  no  exceptions  were  taken ;  no  bill  of  exceptioDS 
allowed. 

Jipptal  from  St.  Louis  Law  Commissioner's  CourL 

Broadheady  for  appellant. 
Wickham  6r  Snead^  for  respondent. 

Byland,  Judge.  In  this  case  there  is  nothing  upon  the 
record  for  us  to  decide — no  bill  of  exceptions  taken  or  ap- 
pearing ;  nor  does  it  appear  that  any  act  or  ruling  of  the  court 
below  was  excepted  to  at  the  time  by  either  party.  It  may  be 
trae,  if  the  facts  be  as  represented,  that  Wash  was  improperly 
admitted  as  a  party ;  but  even  tiiat  error,  if  it  occurred,  could 
not  have  prejudiced  the  adverse  party.  This  alleged  error, 
however,  is  not  saved ;  and  there  is  no  reason  why  this  case 
should  have  been  brought  here. 

Judgment  affirmed ;  the  other  judges  concurring. 
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PicOT,  Appellant,  v.  SiaNiAGO,  Respondent. 

1.  A  surety  may  contract  as  a  ^' principal^"  and  by  so  doing  will  renounce  the 
right  of  setting  up  a  defence  arising  out  of  the  relation  of  principal  and 
surety. 

2.  A.  and  B.  executed  a  bond  whereby  they  obligated  themselves  ^^as  prin- 
cipals" to  build  a  house  for  C.>  the  house  to  be  built  by  A. ;  payments  to  be 
made  as  the  work  should  progress^  retaining  twenty-five  per  cent  on  the 
amount  of  work  done,  and  the  balance  after  the  entire  completion  of  the 
work,  9LC.y  to  the  satisfaction  of  the  said  C.^  and  after  the  settlement  of  ^^  all 
lawful  claims^  liens  or  demands  against  said  work,  on  account  of  materials 
furnished  or  work  done ;"  and  C.  to  be  secured  ''  from  all  claims  and  losses.^' 
Liens  were  filed  by  material  men  against  the  building,  which  were  paid  by 
C.  Held,  in  a  suit  by  C.  against  B.,  that  B.  could  not  set  up  as  a  defence 
that  C.  had  paid  to  A.  the  whole  value  of  the  work  done,  not  reserving  the 
25  per  cent. ;  he  (C.)  not  knowing  at  the  time  that  there  were  valid  liens 
upon  said  building. 

3.  In  order  to  entitle  C.  to  recover  compensation  in  such  a  case,  it  is  not  ne- 
cessary that  payment  of  the  sums  for  which  the  liens  were  held  should  be 
first  enforced  by  suit  and  execution.  All  that  is  necessary  is  that  they 
should  be  valid  liens  and  enforceable. 

Error  to  St.  Louis  Court  of  Common  Pkas. 

This  was  a  salt  broaght  by  Lonis  G.  Picot  against  James 
Signiago,  to  recover  damages  for  the  breach  of  a  contract. 
Picot  entered  into  a  contract  with  one  Porter  Bash,  to  do  all 
the  necessary  brick  work,  according  to  certain  specifications,  of 
a  market-house,  then  about  to  be  erected  by  said  Picot.  The 
contract  among  other  stipulations  contained  the  following  : 
<<  And  the  said  Louis  G.  Picot,  on  the  second  part,  does  here- 
by covenant  and  agree  with  the  said  Bash,  that  he  shall  and 
will  pay  to  the  said  Bush,  his  heirs  or  assigns,  for  the  entire 
completion  of  the  work  mentioned,  to  the  satisfaction  of  the 
said  superintendent,  at  the  rate  of  $3  60  per  thousand  of 
bricks,  measured  when  in  the  walls,  without  any  extra  allow- 
ance ;  payments  to  be  made  as  the  work  progresses,  retaining 
twenty-five  (26)  per  cent,  on  the  amount  of  work  done,  and  the 
balance  after  the  entire  completion  of  the  work  to  the  satisfac- 
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tion  of  the  said  Loais  G.  Picot  or  superintendent,  and  after  the 
settlement  of  all  lawfnl  claims,  liens  or  demands  against  said 
work  on  account  of  materials  furnished  or  work  done.''  There 
was  also  this  farther  clause  :  ^^  And  for  the  faithful  perform- 
ance of  all  and  singular  the  terms  of  this  contract,  and  for 
the  securing  the  said  Picot  from  all  liens,  claims  and  losses,  the 
said  Bush,  and  James  Signiago,  and ,  all  as  prin- 
cipals j  do  hereby  bind  themselves,  their  executors,  administra- 
tors and  assigns,  unto  the  said  Picot,  in  the  penal  sum  of  one 
thousand  dollars,  firmly  by  these  presents.  Witness  our 
hands  and  seals  this  16th  oS  September,  1850.  [Signed]  Por- 
ter Bush,  (seal).     James  Signiago,  (seal). 

Plaintiff  assigned  as  a  breach  of  said  contract  that  the  said 
Bush  and  Signiago  had  not  secured  plaintiff  from  all  liens, 
claims  and  losses,  but  that  a  large  number  of  liens  upon  said 
building  had  been  filed  in  the  office  of  the  clerk  of  the  Circuit 
Court  by  mechanics  and  laborers  employed  upon  said  building 
by  said  Bush,  which  liens  were  claims  and  charges  upon  said 
building  valid  in  law.  Plaintiff  alleged  that  he  had  paid 
$104  38  of  said  liens ;  that  the  remaining  valid  liens  against 
said  building  amounted  to  $277  55 ;  that  plaintiff,  at  the  ur- 
gent solicitation  and  request  of  the  said  Bush,  paid  to  him  all 
the  money  due  to  him  on  account  of  said  contract,  with  the  ex- 
ception of  about  $46,  and  that  such  payments  were  made  with- 
out any  knowledge  that  any  liens  had  been  filed. 

The  defendant,  in  his  answer,  admitting  the  execution  of  the 
eontract,  says  :  ^^  That,  according  to  said  agreement,  the  said 
plaintiff  had  in  his  possession  moneys  belonging  to  said  Porter 
Bush,  and  retained  from  said  Bush  more  than  sufficient  to  pay 
every  liability,  lien,  claim  and  demand  against  said  market- 
house  mentioned  in  plaintiff's  petition,  due  or  to  prove  due,  or 
arising  from  the  work  done  by  said  Bush ;"  and  more  than 
sufficient  to  pay  all  debts,  dues  and  demands  against  said  mar« 
ket- house  by  reason  of  any  failure  on  the  part  of  the  said 
Bush  to  faithfully  perform  all  and  singular  the  terms,  condi- 
tions and  stipulations  in  said  agreement,  &;c. 
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On  the  trid,  plaintiff  gave  testimony  tending  to  prove  the 
▼alue  of  the  woi^  done  by  Bosh  under  the  above  contract ; 
1^  the  amount  paid  by  plaintiff  to  Bush  on  account  of  said 
work  ;  that  a  number  of  liens  and  claims  on  the  building  were 
filed  in  the  clerk's  o£Sce  of  the  Circuit  Court ;  that  judgments 
were  obtained  on  said  liens  in  the  Circuit  Court,  and  tiiat  plain- 
tiff paid  those  judgments. 

Plaintiff  then. offered  to  prove  that  a  number  of  liens  and 
claims  on  said  building  were  filed  by  different  persons ;  that 
they  were  prosecuted  to  judgment  against  Bush  before  a  jus- 
tice of  the  peace  for  St.  Louis  county,  and  that  plaintiff  paid 
these  judgments  without  the  filing  of  any  transcripts  in  the 
elwk's  office  of  the  Circuit  Court,  and  without  the  issue  of  any 
executions  thereon,  and  offered,  in  Uiis  connection,  to  prove 
that  the  payments  were  made  by  plaintiff  upon  representation 
made  to  him  by  the  respective  claimants  that  they  would  file  a 
transcript  and  take  out  execution  on  their  respective  claims  un- 
less they  were  paid ;  that  such  payments  were  made  by  plaintiff 
to  save  the  accumulation  of  costs.  This  testimony  was  ruled 
out  by  Ae  court.     To  this  exclusion  plaintiff  excepted. 

Plaintiff  further  showed  that  Bush  left  the  country  about  or 
just  before  the  time  of  the  completion  of  the  building,  and  that 
plaintiff,  a  few  evenings  prior  thereto,  paid  Bush  almost  the 
whole  of  the  25  per  cent,  then  in  his  (plaintiff's)  hands  at  the 
request  of  Bush,  and  without  the  knowledge  or  consent  of  de- 
fendant (  Signiago  ) . 

The  following  instruction,  asked  by  plaintiff,  was  refused  by 
the  court :  ^^1.  If  the  jury  believe  from  the  evidence  in  this  case 
diat  the  plaintiff  paid  the  judgments  obtained  in  the  Circuit 
Court  upon  the  liens  filed  against  the  Harney  market,  they  will 
find  for  the  plaintiff  the  amount  so  paid,  (deducting  therefrom 
the  amount,  if  any  still  due  from  plaintiff  to  Bush,)  with  in- 
terest from  the  time  when  said  amounts  were  paid."  Plaintiff 
excepted  to  the  refusal  of  this  instruction. 

The  court  then  gave  the  following  instruction :  <<  2.  If  the 
jury  believe  from  the  evidence  that  the  plaintiff  paid  on  the 
88— VOL.  xzn. 
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judgmenle  in  the  Gircait  Court,  read  in  efvidence,  vaj  sums  of 
monty,  they  will  find  for  the  plaintiff,  unless  they  farther  find 
that  25  per  eent  of  the  contract  price  of  the  wcork  done  bj 
Bosh,  nnder  the  contract  sued  npon,  together  with  the  amonaft 
dne  Bosh,  still  in  the  hands  of  plaintiff,  equals  or  exceeds  the 
anoant  so  paid  by  plaintiff.  By  the  terms  of  the  contract 
saed  upon,  the  plaintiff  was  to  retain  26  per  cent,  of  the  con* 
tract  price  of  the  work  and  materials  famished  by  Busk  on  the 
bnilding  in  question,  until  the  work  was  completed,  and  mntO 
all  lawful  claims,  liens  and  demands  against  said  work,  on  ac- 
count of  materials  furnished  or  work  done,  were  settled  ;  and 
if  plaintiff,  before  the  completion  of  said  work  and  settlement 
aforesaid,  paid  orer  to  said  Bush  any  portion  of  said  25  per 
cent.,  then  the  defendant  is  entitled  to  have  the  portion  of  said 
25  per  cent,  so  paid  over,  and  also  whatever  is  still  due  to  said 
Bush,  deducted  from  the  amount  of  payment  made  by  the  plain- 
tiff on  the  liens  offered  in  evidence.  If  after  making  such 
deductions  the  balance  is  in  favor  of  the  plaintiff,  they  will  find 
for  the  plaintiff  and  assess  his  damages  at  the  amount  of  said 
balance.  If  there  is  no  such  balance  in  favor  of  the  plaintiff, 
they  will  find  for  the  defendant."  Plaintiff  excepted  to  the 
giving  of  this  instruction. 

Plaintiff  submitted  to  a  nonsuit,  with  leave  to  move  to  set 
the  same  aside,  and  a  motion  to  that  effect  having  been  mads 
and  overruled,  the  case  is  brought  here  by  writ  of  error. 

C.  B.  Lordy  for  appellant.  1.  Signiago  was  a  principal  in 
Ac  contract.  2.  Appellant  was  not  bound  to  retain  26  per 
cent,  of  the  contract  price  of  said  work.  3.  Appellant  was 
entitled  to  recover  the  amount  paid  by  him  on  all  the  liens  on 
which  judgment  was  obtained  before  the  justice.  L  When  a 
man  contracU  to  make  himself  a  principal,  the  law  will  not 
make  him  a  surety.  (10  Barn.  &  Ores.  578 ;  1  M.  &  W. 
568  ;  10  Pet.  257  ;  14  Pet.  201  ;  2  Am.  Lead.  Cases,  180.) 
It  was  expressly  stipulated  that  the  liability  of  Signiago  was  to 
be  that  of  a  principal.  Mudu$  et  conveniio  vincunt  legem. 
Where  several  parties  sign  an  instrument  as  if  all  were  parinci- 
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psis,  Itit  the  relation  of  principal  and  surely  exists  as  between 
Ae  parties )  Aat  faot  may  be  proved ;  bnt  where,  as  in  this 
Mse,  the  surety  in  fact  agreed  to  become  principal,  his  legal 
liability  is  that  of  a  principal.  The  court  below,  in  giving  and 
refusing  instructions,  assumed  that  the  relation  of  Bush  and 
Signiago,  as  between  l^emselves,  controlled  the  rights  of  ap^ 
pellant  against  the  express  agreement  of  Signiago.  If  the  lia* 
bility  of  Signiago  was  that  of  a  principal,  the  court  erred  in 
refusing  the  instruction  asked  for  by  appellant,  and  in  assum- 
ing, by  the  instructions  given,  that  appellant  was  bound  to  re- 
tain 26  per  cent,  of  the  contract  price  in  his  hands.  II.  Ap-» 
pellant  was  not  bound  to  retain  26  per  cent,  of  the  amount  of 
the  contract  price  in  his  hands.  It  was  a  privilege  only  reserved 
to  himself ;  no  liens  were  filed  at  the  time.  ni.  The  appel- 
lant can  recover  for  all  monejs  paid  upon  the  judgment  ob- 
tained  before  a  justice  of  the  peace  on  liens  duly  taken.  The 
court  below  thought  that  the  payment  without  the  issue  of  ez- 
•eution  of  the  judgments  in  all  cases  where  liens  had  been 
taken,  was  voluntary.  It  was  in  no  sense  a  voluntary  pay- 
ment, nor  does  the  doctrine  of  voluntary  payments  apply  to  the 
ease*  The  payments  were  made,  as  appears  by  the  record, 
after  lien  filed  and  ascertainment  of  the  amount  by  the  judg- 
ment of  a  tribunal  of  competent  jurisdiction ;  all  the  subsequent 
proceedings  required  by  the  statute  are  in  the  nature  of  execu* 
tion ;  the  payment  was  made  to  save  costs.  Now  suppose  a 
iuit  brought  against  Bush  for  money  paid  on  diose  liens,  would 
there  be  any  doubt  about  a  recovery  against  him  ?  Signiago 
stands  precisely  as  Bush  would  have  stood  had  he  been  sued. 

Hart  fy  Jeckoy  for  defendant  in  error.  1.  The  court  below 
pi^perly  excluded  the  testimony  offered  by  appellant.  The 
judgment  before  the  justice  was  against  Bush,  and  no  act  was 
done  by  the  plaintiff  to  perfect  said  judgment,  so  as  to  make  it 
a  lien  on  die  building ;  and  the  voluntary  payment  of  a  judg- 
ment against  Bush,  which  might  or  might  not  have  been  sufiS- 
eient  to  have  made  it  a  judgment  against  the  building,  does  not 
in  any  way  bind  Signiago  to  account  to  Picot  for  said  payment> 
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80  TolnnUrily  Bude,  thej  being  jadgmento  agaansi  Bmsh  and 
not  liens  on  the  boilding.  The  judgments  before  the  justice 
were  mere  judgments  against  Bosh,  and  did  not  even  operate  as 
a  lien  on  the  real  estate  of  Bush.  No  act  was  done  to  perfect, 
by  means  of  said  jadgments,  a  lien  against  the  Harney  market, 
which  conid  only  be  done  by  filing  a  transcript  of  the  judgment 
in  the  Gircuit  Coort ;  and  the  payment  by  Picot  of  those  jadg- 
ments  amounts  to  the  fact  that  Picot  has  paid  some  debts 
against  Bush,  and  no  further  can  such  testimony  go.  Certainly 
it  is  incompetent  testimony  to  charge  Signiago.  2.  The  instrao- 
tions  given  by  the  court  were  proper  and  legal.  The  contract 
was  made  between  Picot,  as  trustee,  with  Bush ;  and  one  of  the 
conditions  in  said  agreement  is,  that  the  said  Picot  is  to  retain 
85  per  cent,  on  the  amount  of  work  done  and  hold  the  same 
until  after  the  entire  completion  of  the  work  to  the  satisfaction 
of  Picot  or  the  superintendents,  and  after  the  settlement  of  all 
legal  claims,  liens  or  demands  against  said  work  on  account  of 
materials  furnished  or  work  done.  Picot,  then,  was  bound  to 
retun  the  26  par  cent,  of  the  amount  of  work  done  ontQ  the 
completion  of  the  building,  and  all  legal  liens,  claims  or  de- 
mands against  said  market-house  were  satisfied ;  and  haying 
that  in  his  hands  and  possession,  and  parting  with  it  or  sur- 
rendering it  to  Bush,  without  the  knowledge  or  consent  of 
Signiago,  Mr.  Picot  loses  his  claim  against  Signiago  to  the 
amount  of  the  said  2$  per  cent,  so  surrendered  to  Bush.  (Ba- 
ker T.  Briggs,  8  Pick.  122 ;  Mayhew  t.  Grickett,  2  Swaust, 
185. )  We  maintun  that,  though  the  word  security  is  not  an- 
nexed to  the  name  of  Signiago  in  the  penal  part  of  the  agree- 
ment, yet  that  from  the  instrument  itself,  its  nature  and  char- 
acter, Signiago,  being  sued  alone,  will  be  legally  considered  as  a 
securi^  for  Bush's  faithful  performance  of  the  contract ;  and 
that  Signiago,  notwithstanding  the  word  security  is  not  used  in 
the  instrument  itself,  was  rery  properly  held  to  ha?e  signed  as 
surety  for  Bush.  We  call  the  attention  of  the  court  particu- 
larly to  the  case  of  Baker  y.  Briggs  (8  Pick.  122),  in  support 
of  this  position. 
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Scott,  Judge,  delivered  the  opinion  of  the  court. 

The  instmetion  on  which  the  cause  went  off  in  the  oourt  be- 
low, was  not  based  upon  any  defence  set  up  in  the  answer  of 
the  defendant ;  but  as  the  point  maj  come  up  again  after  an 
amendment,  and  as  it  was  the  only  matter  that  was  argued  be- 
fore us,  it  may  be  necessary  to  express  an  opinion  in  relation 
to  it.  The  question  is,  whether  one  who  becomes  a  party  to  a 
bond  as  surety  in  reality,  and  who  would  be  regarded  as  such 
but  for  binding  himself  ^^  as  principal,''  can  claim  the  right,  or 
set  up  the  defence,  growing  out  of  the  relation  of  principal  and 
security. 

There  is  no  rule  of  law  which  prohibits  a  surety  from  waiv- 
ing the  right  belonging  to  him  as  such.  Such  a  waiver  has  no- 
thing in  itself  offensive  to  the  policy  of  the  law.  Nor  is  there 
any  thing  in  the  situation  of  the  surety  in  regard  to  the  party 
with  whom  he  contracts,  which  excites  the  vigilance  or  arouses 
Ae  jealousy  of  the  law.  Usually  the  surety  is  less  subject  to 
the  influence  of  the  person  with  whom  he  deals,  than  any  ot^er 
contracting  party.  Ther.e  is  nothing  of  surprise  or  mistake 
alleged  in  the  transaction.  When  the  relation  of  surety  has 
been  created,  there  are  certain  safeguards  thrown  around  it  for 
its  protection ;  but  the  law  throws  no  obstacles  in  the  way  of  a 
renunciation  of  those  rights.  If  the  surety  here  has  not  strip- 
ped himself  of  that  relation  by  the  contract  he  has  ent^fred 
into,  it  is  not  easy  to  see  in  what  manner  that  object  can  be 
accomplished.  He  expressly  binds  himself  *^  as  principal.'' 
How  there  must  have  been  some  purpose  in  adopting  that  word. 
When  the  term  ^^  principal"  is  used  in  a  contract,  it  must  be  in- 
tended in  a  sense  opposite  to  that  of  "  security."  The  defend- 
ant might  have  become  a  mere  surety  to  the  contract,  but  when 
he  renounced  that  character  and  expressly  bound  himself  as 
principal,  with  what  face  can  he  afterwards  insist  that  he  is 
only  a  surety  ?  When  the  plaintiff  would  not  take  his  obliga- 
tion as  surety,  but  required  him  to  be  bound  as  principal, 
where  is  the  justice  in  depriving  him  of  the  fruits  of  his  vigi- 
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laiioe,  ftnd  imposing  od  him  ft  contract  directly  contrary  to  that 
for  which  he  expressly  stipulated  ?  To  hold  that  the  defend- 
ast  is  not  boiwd  as  pnncipal  in  this  conti'act,  is  tanftaaoant  to 
4tolariBg  that  oae  who  reajly  ocenpies  the  relation  of  surety  in 
•  cotttraoty  can  not  ba  hoond  aa  principal — a  propoaition  for 
which  there  is  no  support  in  the  law*  We  are  not  without  aa« 
tbority  oa  this  point.  In  onr  highest  tribunal^  the  Sapremt 
Coart  of  the  United  States,  this  question  has  undergone  elabo* 
i»te  discussion,  and  the  principle  announced  there  hannoniiee 
with  the  views  here  ezpresaed. 

In  the  case  of  Spr)fg^  t.  The  Bank  of  Mount  Pleasauty  (10 
Pet.  257,)  those  who  were  sureties  in  reality  bound  themseWes 
**  as  principals"  to  pay  a  sum  of  money,  and  attempted  a  do* 
fence  growing  out  of  their  relation  as  sureties.  The  defence 
did  not  prevail.  The  court  said,  ^*  when  one  who  is  in  reality 
only  seeuri^,  i^  willing  to  place  himself  in  the  situation  of  a 
principal »  by  expressly  declaring  upon  his  contract  that  he 
hinds  hiotf  elf  as  such,  there  can  not  be  any  hardship  in  holding 
him  to  the  character  in  which  he  assumes  to  place  himself.  As 
to  that  particular  oontract,  he  undertakes  as  a  partner  with  the 
debtor,  and  has  no  more  right  to  disclaim  the  character  of  prin- 
^pal  than  the  creditor  would  haye  to  treat  him  as  principal,  if 
he  had  set  out  in  the  obligation  that  he  was  only  surety.''  Tbe 
same  parties  afterwards  renewed  their  defence  in  a  court  of 
fquity,  and  the  case  was  up  in  14  Pet.  207 ;  the  court  there 
remarked  that  ^^  all  the  evidence  showing  that  the  party  was 
surety,  can  have  no  influence  against  his  direct  admission  in 
the  obligation  that  he  was  a  principal ;  and  there  being  no 
pretence  of  any  mistake  or  xsurprise,  there  can  be  hut  one 
meaning  attached  to  this  admission,  which  is,  that  as,  between 
the  obligors  and  the  bank,  all  were  principals,  whatever  might 
be  their  relation  between  themselves.  They  had  undoubtedly  a 
right  to  waive  their  character  and  legal  protection  as  sureties, 
ftnd  assume  the  character  of  principals.  TUs  admission  in  the 
obligation  must  have  been  for  some  purpose;  and  none  can 
be  reasonftbly  ftsiigned,  except  that  it  wfts  intended  to  pUee 
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all  the  obligors  upon  the  same  footing  with  respect  to  their  lia- 
bUity.** 

It  may  be  said  that  there  is  a  difference  between  the  case 
under  consideration  and  that  to  which  reference  has  been  made, 
ini^much  as  by  the  bond  before  us  it  appears  that  the  defend- 
ant was  a  mere  surety  ;  whereas,  in  the  case  referred  to,  it  did 
not  appear  ^y  the  terms  of  the  obligation  but  that  all  were  prin* 
oipals.  But,  when  we  reflect  that  the  case  in  Peters  is  made  to 
stand  on  the  contract  by  which  the  parties  bound  themselves  as 
principals,  the  difference  amourts  to  nothing.  The  court  says 
expressly,  ^*  all  the  evidence  only  establishes  the  fact  that  the 
party  was  surety,  and  that  can  have  no  influence  against  his 
direct  admission  in  the  obligation  that  he  was  principal." 

If  what  has  been  maintained  above  be  correct,  there  can  be 
nothing  in  the  agreement  that  the  plaintiff  was  bound,  by  the 
terms  of  the  contract,  to  retain  in  his  hands  25  per  cent  of  the 
money  due  for  the  work,  until  the  building  was  completed  and 
all  liens  satisfied*  It  is  a  begging  of  the  question,  and  assum- 
ing that  the  defendant  was  a  Surety,  when,  by  the  terms  of  hia 
contract,  he  was  a  principal.  Being  a  principal,  he  was  not 
injured  by  a  renunciation  by  the  plaintiff  of  his  right  to  retain 
the  26  per  cent.  The  plaintiff  was  under  no  obligation  to  da 
80,  and  his  neglect  can  not  affect  his  rights  under  the  contract. 
The  case  is,  as  if  a  principal  in  the  bond  was  complaining  that 
ihe  money  had  not  been  retained,  when  it  was  optional  with  the 
obligee  whether  he  would  retain  it  or  not. 

The  plaintiff  is  entitled  to  recover  the  amount  of  all  valid 
Hens  on  the  building  which  he  has  satisfied.  If  the  lien  was 
valid  and  subsisting,  he  is  entitled  to  recover  its  amount,  though 
its  payment  was  not  coerced  by  the  process  of  the  law.  It 
could  serve  no  useful  purpose  to  subject  the  parties  to  the  ex- 
pense of  an  execution.  Judge  Ryland  concurring,  the  judg- 
nent  will  be  reversed,  and  the  cause  remanded. 
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LvBVExaQj  Respondent,  t.  Eohlbbbohbr,  ei  aLj  Appellints. 

1.  Wh«re  a  mattrial  alteration  is  made  in  a  promiisorj  note  by  ooe  unau- 
thorized by/ and  without  the  knowledge  or  consent  of^  the  owner  of  such 
note,  the  note  is  not  thereby  SToided  as  against  such  owner. 

Jlppealfrom  St.  Louis  Law  Cammisnoner^a  Court. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 
Cline  8c  Jamison^  for  appellants. 
T.  Spies  J  for  respondent. 

Btland,  Judge,  delivered  the  opinion  of  the  court. 

The  plaintiff  brought  suit  before  a  justice  of  the  peace  oi  a 
promissory  note  for  $100.  The  defence  was  that  it  had  been 
fraudulently  altered  after  its  execution,  and  without  the  con- 
sent  of  the  makers.  The  pluntiff  bad  judgment  before  the  jus- 
tice of  the  peace ;  the  case  was  then  tidcen  by  appeal  to  the  law 
commissioner's  court. 

Yfheh  the  trial  came  off  in  the  law  commissioner's  court,  the 
defendant  objected  to  the  reading  of  the  note  in  evidence,  be- 
cause it  bore  marks  or  evidence  on  its  face  of  having  been  al- 
tered and  erased  after  its  execution ;  that  the  plaintiff  must 
first  explain  the  alterations  and  erasures  before  she  could  read 
the  note  in  evidence.  The  objection  was  overruled,  and  defen- 
dants excepted.  The  plaintiff  ihea  read  the  note  in  evidence 
and  closed  her  case. 

The  defendants  ^en  proved  that  the  words  ^^  with  interest 
from  date?^  were  added  to  the  note  after  its  execution.  The 
defendants  then  asked  several  instructions,  which  were  refused^ 
and  the  law  commissioner,  on  motion  of  the  plaintiff,  declared 
the  law  as  follows  :  Ist,  the  plamtiff  is  not  affected  by  any 
alteration  or  erasures  or  spoliation  made  on  the  note  sued  oa 
unless  the  same  was  done  by  her,  or  by  her  knowledge  or  con- 
sent ;  2d,  an  agent  has  no  implied  authority  to  do  an  unlaw- 
ful act,  so  as  to  bind  his  principals,  unless  such  act  is  done  by 
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the  knowledge  and  consent  of  the  principal ;  3d,  if  the  conrt, 
sitting  as  a  jury,  shall  believe  from  the  evidence  that  what  was 
written  upon  and  erased  on  the  note  in  question  had  no  tenden- 
cy to  change  the  language  and  meaning  thereof,  then  they  must 
find  for  the  plaintiff. 

It  is  not  necessary  to  notice  the  instructions  prayed  for  by 
defendants  and  refused,  as  the  two  first  given  for  the  plaintiff 
contained  the  proper  rule  on  this  subject,  and  the  case  was  tried 
upon  that  rule.  The  8d  instruction  given,  although  not  cor- 
rect,  had  nothing  to  do  with  the  case.  The  alteration  h^re  was 
material,  and  if  made  by  the  party  or  with  her  consent,  avoided 
the  note,  and  this  was  the  principle  on  which  the  case  was  de- 
cided. The  3d  instruction  then  could  do  no  harm,  as  we  see 
Ae  case  was  decided  by  the  court  below  with  proper  regard  to 
Hne  principles  on  which  such  questions  are  settled. 

Ghreenleaf  says,  ^Mf  the  alteration  is  noted  in  the  alteration 
clause  as  having  been  made  before  the  execution  of  the  instru* 
ment,  it  is  sufficiently  accounted  for  and  the  instrument  is  re- 
lieved from  the  suspicion  ;  and  if  the  alteration  appear  in  the 
same  handwriting  and  ink  with  the  body  of  the  instrument,  it 
may  suffice.  In  other  words,  if  nothing  appear  to  the  contrary 
the  alteration  will  be  presumed  to  be  contemporaneous  with  the 
execution  of  the  ins^ment.  But  if  any  ground  of  suspicion 
is  apparent  upon  the  face  of  the  instrument,  the  law  presumes 
nothing,  but  leaves  the  question  of  the  time  when  it  was  done, 
as  well  as  that  of  the  person  by  whom,  and  the  intent  with 
which  the  alteration  was  made,  as  matters  of  fact,  to  be  ulti- 
mately found  by  the  jury,  upon  proofs  to  be  adduced  by  the 
party  offering  the  instrument  in  evidence. "  (GreenL  Sv. 
§664.) 

In  this  case,  the  addition  of  the  words  and  the  subsequent 
erasure  of  them  was  not  brought  home  to  the  plaintiff.  She 
is  not  bound  by  the  illegal  and  unauthorized  conduct  of  those 
who  were  her  agents ;  nor  should  she  be  affected  by  any  act 
wrong  in  law  and  not  within  the  scope  of  the  agent's  authority 
or  business,  unless  the  act  be  sanctioned  or  subsequently  affirm- 
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0d  by  her.  In  the  United  States  v.  Spaalding,  (2  MasoB,  478,) 
Jnttiee  Story  very  etrongly  ooDdenned  the  old  doctrtne  that 
efery  naterial  alteration  of  ^  deed,  even  by  a  stranger,  and 
without  privity  of  either  party,  avoided  the  deed.  He  eeneid* 
ered  the  old  rule  ^^  as  repugnant  to  common  sense  and  justice^ 
as  inflicting  on  an  maoeent  par^  all  tl«e  losses  occasioned  by 
miatake,  by  accident,  by  the  wrongful  acts  of  third  persons,  or 
by  the  providence  of  Heaven ;  and  which  ought  to  have  the 
support  of  unbroken  authority,  before  a  court  of  law  was  bound 
to  surrender  its  judgment  to  what  deserved  no  better  nanie  than 
t  technical  quibble,'^  It  has  been  strongly  doubted  whether  an 
immaUrial  alteration  in  any  matter,  though  made  by  the  ob« 
li|^  himself,  will  avoid  the  instrument,  provided  it  be  done 
innocently  and  to  no  injurious  purpose.  But  if  the  alteration 
he  fraudulently  made  by  the  par^  claiming  und«r  the  instm- 
lient,  it  does  not  seem  important  whether  it  be  a  materisl  or 
immaterial  part ;  for,  in  ^ther  case,  he  has  brought  himself 
under  the  operation  of  the  rule  established  for  the  preventioa 
ol  fraud.  (1  Ghreenl.  Ev.  §  568. )  Here  the  party  must  make 
the  alteration— -an  alteration  by  a  third  person  will  not  avoid 
the  deed  unless  the  par^  claiming  consented  or  connived  at  it. 
Upon  the  whole  record,  we  think  the  court  below  decided  the 
ease  properly.  The  judgment  must  be  affirmed;  the  other 
judges  concurring. 
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ACKNOWLEDGMENT. 

V  A  deed  executed  November  16,  1819,  in  lUinoiB,  by  husband  and  wift, 
and  acknowledged  before  a  notary  public  there,  is  ineffectual  to  con- 
vey the  wife's  real  estate  in  Missouri.    Reaume  v.  Chamhert,  36. 

ACTION  FOR  THE  DELIVERY  OF  PERSONAL  PROPERTY. 

1.  In  actions  brought  under  the  act  of  March  10, 1849,  (sess.  acts,  1849, 
p.  47,)  before  a  justice  of  the  peace  for  the  recovery  of  personal  prop- 
erty, the  proceedings  must  be  regulated  and  governed  by  article  8  of  the 
practice  act  of  1849.    McKni^hJt  v.  CrfMiiony  559. 

ADMINISTRATION. 

1.  An  ante-nuptial  agreemest  provided  thai  the  future  wif e^  at  the  death 
of  her  hiMband  and  herself,  should  have  ^  at  her  disposal,  to  dispose  to 
her  son  James^''  certain  personal  property.  Hdd,  that  the  wife  had  a 
mere  power  of  appointment  \  that  in  no  case  could  she  have  any  claim 
in  her  own  favor  against  her  husband^  estate,  growing  out  of  this  ante- 
nuptial agreement.    jige$  v.  Jigtt?»  Mm^y  166. 

2.  Where  a  sale  of  real  estate  of  a  decedent  has  been  made  under  an  order 
of  the  probate  conrt  for  the  payment  of  the  debts  of  said  intestate's 
estate  upon  a  petition  of  the  administrators,  and  the  sale  has  been  ap* 
proved  by  said  court,  but  the  administrators  have  refnted  to  make  a 
deed  of  the  land  sold ;  heldy  that  a  eonrt  at  equity  can  not  compel  the 
administrators  to  make  a  deed  to  the  purchaser,  nor  can  it,  by  its 
decree,  vest  the  title  to  the  land  in  said  purchase.  Spech  v.  WMe%, 
310. 

3»  Where  a  sale  of  real  estate  of  a  decedent  for  the  payment  of  debts  is 
approved  by  the  probate  court  at  the  same  term  during  which  the  sale 
takes  place,  the  heir,  not  having  notice  of  such  approval,  so  that  he 
is  deprived  of  his  appeal,  may  call  in  question  such  approval  in  a  suit 
brought  against  him  by  the  purchaser  for  a  devesdture  of  title.    lb. 

A,  A  sale  by  an  administrator,  under  an  order  of  ti»e  eovnty  court,  of 
an  equity  of  redemption  in  a  slave,  is  vaUd,  although  the  slave  is  in  the 


Digitized  by 


Google 


600  INDEX. 

ADMINISTRATION— (OmMMMd.) 

poMttdon  of  Um  mortgagee,  who  elaimf  to  hold  ahtolutely,  and  nfoMi 
to  deliTer  op  the  ilaye.  PhiOipt  y.  Hunter,  484. 
6.  Where,  in  a  case  of  the  death  of  one  of  two  partners,  the  foryiyor  gives 
the  hond  required  hj  the  50th  and  SIst  sections  of  the  first  article  of  ttie 
administration  act  (R.  C.  1845,  p.  70),  with  approved  securities;  kdiy 
that  such  sunriTor  can  not  he  removed  hy  the  prohate  court  and  deprived 
of  his  right  to  the  control  and  management  of  the  partnership  effects, 
on  the  ground  that  he  has,  since  the  giving  of  the  hond,  become  a  non- 
resident of  the  state.    Orttn^e  Mmfr  v.  Rrde»,  606. 

ADMISSIONS. 

See  EviDBircs,  6,  8. 

AFFIDAVIT. 

1.  On  a  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
pence,  the  affidavit  of  the  party  to  the  suit  will  not  itself  suffice;  the 
affidavit  of  the  new  witness  must  be  produced  or  its  absence  accounted 
for.    Bogft  V.  Xyiicft,  563. 

AGREEMENT. 

See  Policy  or  Iksurahcb;  Evidxhcb,  14;  Parxiit  aitd  Chiu),  L 

1.  P.  Jt  A.,  partners,  commission  and  fcrwsrding  merchants  in  St  Louis, 
advertised  that  they  would  make  liberal  cash  advances  upon  produce 
placed  in  their  hands  for  sale  in  New  Orleans,  New  York,  or  liverpooL 
J.  8.  delivered  to  P.  Jt  A.  386  barrels  of  lard  vrith  the  request  that  it 
should  be  <^sent  forward  from  New  Orleans  to  Liverpool,  provided 
your  (P.  dt  A.^8)  correspondents  are  in  a  situation  to  do  that  kind  of  bu- 
siness, and  have  correspondents  that  they  are  satisfied  will  protect  their 
and  our  interest''  P.  k,  A.  made  advances  upop  said  lard,  and  ship- 
ped the  same  to  their  correspondents  in  New  Orleans,  with  instruct 
tions  to  ship  the  same  to  Liverpool,  provided  it  could  be  drawn  upon 
so  as  to  cover  the  advances  made  to  J.  S.  by  P.  9l  A.,  with  charges, 
&c.,  otherwise  to  sell  the  same  in  New  Orleans.  The  New  Orieans 
house,  not  being  able  to  secure  advances  so  as  to  cover  the  advances 
of  P.  4t  A.,  sold  the  lard,  and  failed  soon  after,  not  having  tendered 
any  account  of  the  proceeds.  J3eU,  in  a  suit  by  P.  dt  A.  against  J.  S. 
to  recover  the  advances  made  by  P.  k.  A.,  that  it  should  be  left  to  the 
jury  to  determine  whether  it  was  not  the  understanding  of  the  parties 
that  J.  S.  should  look  to  P.  Jt  A.  for  the  money  arising  from  the  sale 
of  the  lard ;  in  short,  whether  P.  dt  A.  were  not  the  agents  for  the 
sale  of  the  lard,  and  those  whom  they  employed,  their  sub-agents,  for 
whose  conduct  they  are  liable.    Pomeroy  v.  Stgeretmf  177. 

2.  A  barge  was  hired  of  A.  by  a  steamboat,  and  it  veas  agreed  in  writing 
tiiat  on  the  giving  of  notice  the  barge  should  be  delivered  up  to  A., 
^^with  the  understanding  that  if  froze  up  in  the  ice  the  sum  above 
mentioned  (eight  dollars  per  day)  is  not  to  be  paid,  but  only  fia  the 
time  the  barge  is  in  actual  service,  subject  to  his  order,  by  giving  notice 
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one  trip  prtyioufl  to  laaTiog  port^  and  is  to  be  dtUvwed  in  good  order^ 
the  ofloal  wear  and  tear  exceptf  d.^^  The  barge  was  destroyed  by  the 
ice  in  the  Mississippi^  without  fault  on  the  part  of  the  defendant  Held, 
that  the  steamboat  was  not  liable  on  the  contract  for  the  non-deliTery 
of  the  barge.  Whether  the  steamboat  assumed  the  obligation  to  return 
the  barge  at  all  events^  and  notwithstanding  any  OTerpowering  force^ 
is  a  question  of  intenty  to  be  determined  by  a  proper  construction  of  the 
terms  of  the  contract  (Scott^  J.^  dissenting.)  MeEvtrt  t.  Steam- 
boat 8ai%gamo%f  187. 
S.  A  contract  in  consideration  of  refraining  from  bidding  at  a  judicial  sale 
is  Toid.    Hook  y.  Timer,  333, 

4.  An  ante-nuptial  agreement  proTided  that  the  future  wife^  at  the  death  of 
her  husband  and  herself^  should  have  ^^  at  her  disposal^  to  dispose  to  her 
son  James,"  certain  personal  property.  Held,  that  the  wife  had  a  mere 
power  of  appointment,  that  in  no  case  could  she  have  any  claim  in  her 
own  favor  against  her  husband's  estate,  growing  out  of  this  ante-nup- 
tial agreement    Jgee  y,  Jge^e  Adm^r,  366. 

5.  A  surety  may  contract  as  a  ^^  principal/^  and  by  so  doing  will  renounce 
the  right  of  setting  up  a  defence  arising  out  of  the  relation  of  prin- 
cipal and  surety.    Picot  t.  StgMago,  587.  i 

6.  A.  and  B.  executed  a  bond  whereby  they  obligated  themselves  ^'as 
principals"  to  build  a  house  for  C,  the  house  to  be  built  by  A. ;  pay- 
ments to  be  made  as  the  work  should  progress,  retaining  twenty*five  per 
cent  on  the  amount  of  work  done,  and  the  balance  after  the  entire  com- 
pletion of  the  work,  4dc,  to  the  satisfaction  of  the  said  C,  and  after  the 
settlement  of  ^^  all  lawful  claims,  liens  or  demands  against  said  work, 
on  account  of  materials  furnished  or  work  done  ^'  and  C.  to  be  secured 
<^  from  all  claims  and  losses."  liens  were  filed  by  material  men  against 
the  building,  which  were  paid  by  C.  Held,  in  a  suit  by  C.  against  B., 
that  B.  could  not  set  up  as  a  defence  that  C.  had  paid  to  A  jthe  whole 
value  of  the  work  done,  not  reserving  the  25  per  cent}  he(C.)  not 
knowing  at  the  time  that  there  were  valid  liens  upon  said  building. 
Jb, 

7.  In  order  to  entitle  C.  ^  recover  compensation  in  such  a  case,  it  is  not 
necessary  that  payment  of  the  sums  for  which  the  liens  were  held  should 
be  first  enforced  by  suit  and  execution.  All  that  is  necessary  Is  that 
they  should  be  valid  liens  and  enforceable.    Jb. 

ALTERATION. 

1.  Where  a  material  alteration  is  made  in  a  promissory  nate  by  one  unau* 
thorized  by,  and  without  the  knowledge  or  consent  of,  the  owner  of 
such  note,  the  note  is  not  thereby  avoided  as  against  such  owner.  JM» 
hering  v.  KohUfreehitr,  506. 

AMENDMENT. 

See  Rbcoonxzahcb. 

1.  Where  an  appeal  is  taken  from  a  justice  of  the  peace  in  a  proceeding 
nndor  the  landlord  and  tenant  act,  and  the  transcript  is  filed  by  the 
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jwtlMiBtli^laiidcottrti  kdd,  tlittikis  trror  to  «hiUb  tbe  a^ypeal  on 
■M>tion  of  tbe  appeHoe,  on  the  ground  that  the  rocogntzaneo  stated  the 
appeal  to  be  to  the  law  commitfioDer^  court,  a  motion  for  leare  to 
amend  the  recogniiance  having  been  made  befbre  the  motion  to  dismiss 
was  disposed  of.  Tbe  court  shoold  haye  permitted  appellant  to  file  a 
good  and  soAcient  recognisance.  ifollAart  ▼.  GUom,  169. 
2.  Where  a  new  trial  is  granted  on  the  motion  of  defendant,  on  condition 
that  defendant  pay  the  costs,  there  is  no  irregularity  in  allowing  the 
plaintiff  to  amend  the  judgment  (as  by  giving  judgment  for  tbe  posses- 
sion of  land,  ia  accordance  with  the  verdict  of  Uie  jury,  wbers,  through 
inadvertence,  a  judgment  for  costs  alone  had  been  entered)  after  the 
order  for  the  new  trial  is  mads  and  before  the  costs  are  paid.  JEta- 
menihtd  r.  Kwrtk^  178. 

APPEAL. 

See  PsAcncx  Ain>  Pkoceedikos  ik  Cumikal  Casks,  4. 

APPEAL  BOND. 

See  Rbcoohizakce. 

APPOINTMENT. 

1.  An  ante-nuptial  agreement  provided  that  the  future  wif%  at  tbe  death 
of  her  husband  and  herself,  should  hare  ^  at  her  disposal,  to  dispose 
to  her  son  James,"  certain  personal  proper^.  HM,  that  tbe  wife  had 
a  mere  power  of  appointment  |  that  in  no  ease  could  she  have  any 
claisi  in  her  own  favor  against  her  husband's  estate,  growing  out  of 
this  ante-nuptial  agreement  Jgm  t.  Jgti^M  Mm^r,  366. 
ARRAIONMENT. 

1.  Where,  after  a  prisoner  has  announced  himself  ready  for  trial,  and  t 
witness  for  the  prosecution  has  been  examined  in  chief— all  the  vrit- 
nesses  for  the  prosecution  having  been  sworn — It  is  discorered  that  tbe 
prisoner  has  never  been  formally  arraigned,  and  by  order  of  court  he 
is  then  arraigned  and  pleads  not  guilty,  and  objects  to  any  further  pro- 
ceeding in  the  cause,  asking  that  he  may  be  discharged  }  HMy  1st,  that 
it  is  not  erroneous,  to  so  cause  him  to  be  arraigned  $  2d,  that  it  is  Dot 
erroneous,  the  jury  being  re-sworn,  to  proceed  to  examine  the  vrit- 
nesses  for  the  prosecution,  without  causing  tiiem  to  be  re-swom.  SUitt 
V.  Weber,  321. 

ASSESSOR. 

1.  Where  an  assessment  of  a  tax  has  been  made  by  the  assessor,  and  tbe 
party  upon  whose  property  the  assessment  has  been  made  fails  to  make 
complaint,  in  respect  to  any  error  in  the  assessment,  to  the  court  of 
appeals  when  sitting  for  the  correction  of  such  errors,  and  the  tax- 
books  are  made  out  and  are  delivered  to  the  collector ;  held,  that  the 
ordinary  judicial  tribunals  have  no  authority  to  stay  the  collecticm  of 
the  tax  at  the  suit  of  the  tax-payer.  The  law  has  provided  a  special 
tribunal  for  tbe  correction  of  errors  in  the  assessment  of  taxes,  and  to 
that  resort  must  be  had.    (Scott,  J.,  dissenting.)    J>etme  t.  Tddd,  90. 
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BAILMENT. 

See  AoBBXKENTy  2. 
1.  A  bailee^  who  has  a  boat  in  charge  for  the  purpose  of  repairing;  it,  li 
boiuid  to  use  ordinary  diligence  in  its  preservation,  and  is  liable  for 
any  damage  occasioned  by  launching  the  boat  into  the  riyer  at  a  time 
and  under  circumstances  of  great  danger  which  ought  to  have  been 
foreseeo;  and  which  result  in  the  destruction  of  the  boat,  and  that,  too, 
although  the  actual  destruction  of  the  boat  may  not  take  place  until 
about  twelve  days  after  the  launching,  by  the  breaking  up  of  the  ice. 
SmUh  V.  MBigan,  160. 

BETTING. 

1.  An  indictment  for  betting  on  an  election,  under  sectioo  27  of  article  8 
of  the  act  concerning  crimes  and  punishments,  (R.  C.  1845,)  which 
charges  that  the  defendant,  on,  &c.,  at,  3dc,  did  then  and  there  unlaw- 
fully bet  property  of  a  specified  value  on  the  result  of  an  election  which 
was  held  in  a  certain  congressional  district,  in  this  state,  on  a  specified 
day  of  the  year,  between  specified  parties,  who  were  then  and  there 
running  as  candidates  to  represent  the  state  in  congress,  said  election 
then  and  there  being  authorized  by  the  constitution  of  the  United  States 
and  by  the  laws  of  this  state,  is  good.  State  v.  Ragan,  459. 
t.  An  indictment  for  betting  on  an  election,  under  section  27  of  article  8 
of  the  act  concerning  crimes  and  punishments,  (R.  C.  1845,)  which 
charges  that  the  election  was  for  a  probate  judge  of  the  county,  and 
was  held  on  a  specified  day,  and  was  authorized  by  the  laws  of  the 
state,  iji  sufficient,  the  statute  showing  that  the  day  named  was  the  one 
fixed  by  law.    Ante  v.  BanflOdy  461. 

BILL  OF  EXCEPTIONS. 
See  PnACTxcB,  5,  6. 

BILL  OF  SALE. 

See  Slaves,  1,  2,  3.    Convbtancb,  fi. 

1.  A.  owning  the  legal  title  to  a  steamboat,  as  to  one  half  of  which  B.  is 
the  beneficial  owner,  made  a  bill  of  sale  of  one  half  of  the  said  boat 
to  C.  I  held,  in  a  suit  by  B.  against  C.^s  administrator,  for  a  balance 
of  the  purchase  money  remaining  due,  that  evidence  is  admissible,  to 
show  that  the  bill  of  sale  was  made  by  A.  at  the  request  of  B.,  and 
was  intended  by  the  parties  to  convey  the  interest  of  B^  Bennett  v. 
Bdt'e  Jdm^r,  154. 

BLOOD. 

See  Dksobnts  ahd  DisTUBUTioirs. 

BUFFALOES. 

1.  Buffaloes,  although  domesticated,  are  not  <' cattle''  within  section  57 
of  article  8,  of  the  act  concerning  crimes  and  punishments.  (R.  C. 
1845,  p.  364.)    ^aU  v.  Crenshaw,  457. 
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CARE. 

See  NxoLtoxHcs.    Right  or  Suppobt. 

CHARTER. 

1.  The  acceptance  by  the  Pacific  Railroad  of  the  act  of  March  1,  1851, 
amendatorj  of  its  original  charter^  did  not  discharge  one,  who  had 
preriouslj  made  a  aubscription  to  the  capital  stock  of  said  companji 
from  his  obligation  to  pay  calls  regularly  made  upon  such  sabscrip* 
tion ;  nor  did  the  act  of  December  25,  1852,  (Sess.  Acts,  1853,  p.  10,) 
in  so  far  as  it  fixed  the  location  of  the  Pacific  Railroad.  (Renshaw 
T.  Pacific  Raihroad,  18  Mo.  210,  affirmed.)  Pacyie  Raikro^d  t.  Bughet, 
291. 
i.  When  legidatiTe  changes  in  a  charter  of  incorporation  of  a  railroad  are 
such  as  consist  only  of  an  increase  of  the  corporate  powers,  or  of  a 
diftrent  organization  of  the  corporate  body,  learing  it  with  lawful 
power  to  execute  what  may  be  considered  as  substantially  the  original 
object  of  its  creation,  one  who  has  preriously  subscribed  to  the  stock 
of  said  railroad  company  can  not  set  up  such  changes  as  a  defence  at 
law  to  an  action  for  calls  upon  such  subscription  of  stock.  The  reme- 
dy, if  any,  is  in  equity.    Jb. 

3.  The  trustees  of  the  town  of  Carondelet  were  empowered,  by  the  act 
of  February  6,  1830,  (Sess.  Acts,  p.  210,)  to  grant  leates  of  the  land 
belonging  to  the  corporation,  and  were  clothed  with  ^  all  the  power 
and  authority  necetsary  to  carry  into  effect  the  objects  of  the  act,  and 
to  do  all  acts  that  might  be  proper  for  that  purpose  |"  AcU,  that  under 
this  act  the  trustees  of  the  town  might,  in  accordance  with  a  town 
ordinance  to  that  effect,  make  leases  containing  a  clause  of  forfeiture 
for  nonpajrment  of  rent  reserved,  and  that  such  forfeiture,  when  declaim 
ed  in  proper  form,  could  not  be  relieTed  against,  although  no  demand 
of  rent  had  been  previously  made.  The  corporation,  in  its  political 
capacity,  having  required  the  insertion  in  the  lease  of  the  clause  of 
forfeiture,  it  is  m  though  it  had  been  done  by  the  legislature.  (Lto* 
HARD,  J.,  dissenting.)     Taylor  v.  CarondeUty  105. 

4.  A  power  to  ^'  aniMd  a  sale'^  of  a  lot  in  the  St  Louis  common,  made 
under  fllie  authority  of  ^  an  act  to  authorize  the  sale  of  the  St  Louis 
common,^  approved  March  18,  1835,  is  substantially  pursued  by  de- 
claring the  lot  ''forfetted  to  the  city  of  St  Louis."  Wbodtim  v.  Sfcfa- 
ner,  13. 

5.  The  seventh  section  of  the  above  act  provided  that  the  ^  board"  of  al- 
dermen of  the  city  of  St  Louis  might,  by  resolution,  Ac,  ^  annul"  a 
Bale  made  under  the  said  act,  upon  the  non-payment  of  interest  due ;  in 
a  deed  of  the  ^^  mayor,  aldermen  and  citizens  of  the  city  of  St  Louis," 
dated  March  10, 1836,  made  under  said  act,  a  power  was  reserved  to 
the  *'  mayor  and  aldermen"  to  ^^  annul  the  sale'^  upon  the  non-pay- 
ment of  interest:  hdd,  that  it  was  the  intent  of  the  act  that  the  body  in 
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which  the  togblativ^  power  of  tho  city  should  «t  tb»  timo  reside,  should 
anottl  the  sale;  that,  eonsequently,  a  resolution  of  the  city  councU, 
consisting  of  the  board  of  aldermen  and  board  of  delegates,  (to  whom 
by  the  act  of  February  8th,  1839,  the  legislative  power  ot  the  city  had 
passed,)  apju'oved  January  3,  1841,  declaring  a  lot  ^'  forfeited  to  the 
city  of  St  Louis,  was  a  good  annulment  of  the  sale  of  said  lof    lb. 

CITT  OF  CARONDELBT. 

See  FomrsiTUBE,  4. 

CITY  OF  ST.  LOUIS. 

See  FoRFszTuns,  1,  2.    Commom,  1. 
COMMON. 

L  The  city  of  St  Louis  has  a  fee  cample  title  to  its  common,  and  may, 
under  its  charter,  pass  such  a  title  to  a  purchaser.     Woed9<m  r.  Skin^ 

ftiTy  13. 

COMMUNTTT. 

1.  Hie  Spanbh  law  superseded  the  French  law  in  the  district  of  Illinois 
(afterwards  Upper  Louisiana)  as  early  as  the  year  1T77.  Cutter  v. 
Waddingham,  206. 

2.  By  the  Spanish  law  prevailing  here  as  early  as  1777,  persons  about  to 
be  married  could  not,  by  marriage  contract,  introduce  a  foreign  law, 
(as  for  example  the  French  law,)  to  regulate  their  property  relations 
as  husband  and  as  wife ;  as  by  stipulating  for  the  establishment  of  a 
community  between  the  parties  according  to  the  custom  of  Paris.    i5. 

3.  A.  and  B.  being  about  to  marry,  entered  into  a  marriage  contract, 
dated  August  6th,  1777,  containing  clauses  of  which  the  following  is 
a  translation :  <^  The  said  future  spouses  to  be  one  and  common  in  all 
moveable  property  and  immoveable  conquetU  (en  tous  Mens  meubles, 
et  conquets  immeubles),  according  to  the  ancient  custom  established 
in  this  colony,  to  which  they  submit  themselves  by  force  ef  the  pre- 
sent contract ;"  '^  the  said  future  spouses  take  each  other  with  the 
property  and  rights  to  them  now  belonging,  and  such  as  may  happen 
to  come  and  belong  to  them  hereafter,  whether  by  succession,  gift, 
legacy  or  otherwise;  which  property,  from  whichever  side  it  may 
come  to  them,  shall  enter  wholly  into  community  without  any  re* 
ssrve.^^  Bddy  that  these  clauses  were  ineflbctual  to  bring  a  lot  of  one 
by  forty  arpens  of  land  in  the  ^t  Louis  prairie,  owned  by  the  husband 
at  the  time  of  the  marriage,  into  a  conjugal  community,  in  any  such 
sense,  that,  on  the  death  of  the  husband,  the  wife  would  be  entitled  to 
one  half  thereof.    2b* 

CONFLICT  OF  LAWS. 

1.  8imbl$ :  That  lands  acquired  in  this  state  in  ezehange  for  land  in  the 
state  of  Illinois,  clothed  with  a  trust  in  the  latter  state,  will  be  held 
subject  to  the  same  trust ;  but  the  question  whether  the  Uftd  in  Illiaois 
is  held  sid^ject  to  a  trust  must  be  detsrouMd  by  the  law  of  Illinois. 
Pemtitmtam  ▼.  Ptaisaww,  27. 

89— VOL.  Tan. 
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2.  Bf  a  law  of  tbt  kingdom  of  ProMia,  the  king,  upon  refanding  to  the 
proper  owners,  onder  a  law  of  the  kingdom,  monejt  stolen  or  embez- 
tied  bf  an  officer  of  the  post  office  department,  while  the  same  were 
passing  through  said  department,  became  subrogated  to  the  rights  of 
said  owners  against  the  embezzling  officer ;  heldy  that  in  case  such  em- 
bezzling officer  should  abscond  from  Prussia  and  come  to  this  state, 
the  king  of  Prussia  may  maintain  an  action  against  him  in  the  courts 
of  this  sUte.    King  of  Pr%»9ia  v.  Kuepper't  Mm%  550. 

CONSIGNOR  AND  CONSIGNEE. 

1.  P.  It  A.,  partners,  commission  and  forwarding  merchants  in  St  Louis, 
adTertised  that  tliey  would  make  liberal  cash  adrances  upon  produce 
placed  in  their  hands  for  sale  in  New  Orleans,  New  York,  or  liverpooL 
J.  8.  delivered  to  P.  It  A.  386  barrels  of  lard  with  the  request  that  it 
should  be  '^sent  forward  from  New  Orleans  to  Liverpool,  provided 
jour  (P.  It  A.'s)  correspondents  are  in  a  situation  to  do  that  kind  of  bu> 
siness,  and  have  correspondents  that  they  are  satisfied  will  protect  their 
and  our  interest."  P.  It  A.  made  advances  upon  said  lard,  and  ship- 
ped the  same  to  their  correspondents  in  New  Orleans,  with  instruc- 
tions to  ship  the  same  to  Liverpool,  provided  it  could  be  drawn  upon 
so  as  to  cover  the  advances  made  to  J.  S.  by  P.  k.  A.,  with  charges, 
Itc.,  otherwise  to  sell  the  same  in  New  Orleans.  The  New  Orleans 
house,  not  being  able  to  secure  advances  so  as  to  cover  the  advances 
of  P.  dt  A.,  sold  the  lard,  and  failed  soon  after,  not  having  rendered 
any  account  of  the  proceeds.  Hdd,  in  a  suit  by  P.  It  A.  against  J.  & 
to  recover  the  advances  nude  by  P.  It  A.,  that  it  should  be  left  to  tlM 
jury  to  determine  whether  it  was  not  the  understanding  of  the  parties 
that  J.  S.  should  look  to  P.  It  A.  for  the  money  arising  from  the  sale 
of  the  lard ;  in  short,  whether  P.  &  A.  were  not  the  agents  for  the 
sale  of  the  lard,  and  those  whom  they  employed,  their  sub-agents^  for 
whose  conduct  they  are  liable.    Pomeroy  v.  Sigerton,  177. 

CONSTITUTIONAL  LAW. 

See  LsoisLATums,  1.    PmACTrcs  in  CmtiiiHAL  Cases,  6. 

CONSTRUCTION. 

See  CoNVETAJicK.     AoBSSMEirr,  2.     Policy  or  iHsuaAircK.    Evi- 
dence, 12,  18. 

CONVERSION. 

See  Tbovee,  1,  2,  3. 

CONVEYANCE. 

See  EQUITY,  1,  2.     Husband  and  Wife,  4,  5,  6.     Bill  of  Sale. 
Acknowledgment.    Slaves,  1,  2«    Notice,  1,  2,  3. 

1«  Where  a  deed,  wanting  words  of  perpetuity,  is  written  on  the  back  of 
another  deed  conveying  an  estate  in  fee,  and  contains  the  fallowing 
clause— ^  have  sold,  ceded,  released,  and  transferred  all  their  part  of 
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the  land  sold  by  their  co-heirs  in  the  sale  above ;»'  hdd,  that  this  refer- 
ence is  not  of  such  a  character  as  to  enlarge  the  life  estate  conveyed  to 
a  fee  simple.    Reaume  v.  Chatnbert,  36. 

2.  A  deed  in  which  the  interest  conveyed  is  described  as  follows^  to- wit : 
"  All  the  right,  title,  interest  and  estate  which  we  or  either  of  us  have 
or  may  have  to  a  certain  tract  of  land  which  the  said  Louis  Lemonde, 
now  deceased,  but  formerly  resident,  &c.,  acquired  or  claimed  to  have 
acquired  of  Auguste  Conde,  formerly  of  St  Louis,  now  deceased,  and 
which  land  was  supposed  to  have  been  situated  in  the  Grand  prairie,  in 
said  county  and  state,  but  for  which  land  said  parties  of  the  first  part 
have  never  seen  any  deed  from  said  Auguste  Conde  to  said  Louis  Le- 
monde $"  is  not  void  for  uncertainty  upon  its  face.  Hogan  v.  Page 
55.  ' 

3.  The  presumption  of  a  deed  of  conveyance  from  facts  and  circumstan- 
ces, without  the  production  of  the  instrument  or  any  direct  proof  of 
its  existence,  and  which  juries  are  sometimes  permitted,  and,  if  the 
facts  warrant,  directed  to  draw,  is  a  disputable  presumption  and  not  a 
conclusive  presumption,  or  preiumptio  jurU  et  de  jure,  DeeeawHer  v. 
Murphy,  95. 

4.  Section  3  of  the  "act  regulating  conveyances,'^  (R.  C.  1845,)  does  not 
relate  to  conveyances  of  leasehold  interests.     Qeyet  v.  Girard,  159. 

5.  Where  a  lessee  executes  to  his  lessor  a  deed  of  trust  upon  the  leasehold 
interest  to  secure  the  payment  of  a  note  given  as  a  part  consideration 
for  the  lease,  and,  before  the  maturity  of  the  note,  the  lessee  is  evicted 
by  one  having  a  paramount  title,  and  then  takes  a  lease  of  the  same 
land  from  the  person  so  evicting,  this  lease  will  not  enure  to  the  ben- 
efit of  a  purchaser  under  the  deed  of  trust    J5. 

6.  A  parol  gift  of  a  slave  to  one  for  life,  remainder  to  her  children,  then 
living,  followed  by  the  possession  of  the  donee  for  life,  is  valid.  Pem^ 
berton  v.  Pemberton,  138. 

7.  A  conveyance  of  real  estate  to  W.  W.  P.  &  Co.,  only  operates  to  trans- 
mit the  legal  title  to  W.  W.  P.    Arthur  v.  fVeHon,  378« 

CORPORATIONS. 

See  MuNiciPAi.  Cobfoeations,  1. 

1.  The  legislature  can  not  authorize  a  municipal  corporation  to  tax,  for  its 
own  local  purposes,  lands  lying  beyond  the  corporate  limits.  Welle  v. 
City  of  Weetou,  384. 

2.  The  acceptance  by  the  Bacific  Railroad  of  the  act  of  March  1,  1861, 
amendatory  of  Its  original  charter,  did  not  discharge  one,  who  had 
previously  made  a  subscription  to  the  capital  stock  of  said  company, 
from  his  obligation  to  pay  calls  regularly  made  upon  such  subscrlp- 
tion  5  nor  did  the  act  of  December  26,  1862,  (Sess.  Acts,  1863,  p.  10,) 
In  so  far  as  It  fixed  the  location  of  the  Pacific  Railroad.  (Renshaw 
V.  Pacific  Railroad,  18  Mo.  210,  affirmed.)  PacyU  Ra.1koud  v.  Bughuy 
201. 
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I.  Wk«i  UgWatiTt  ekaiiftt  in  a  clMiter  of  Incorporatlott  of  a  nilroad  are 
•adi  at  cootlft  oalf  of  aa  increaaa  of  liM  corporate  powtn,  or  of  a 
different  organisation  of  tlw  COT|Mrate  Vodjy  leavinf  it  witli  lawfd 
power  to  execute  what  may  be  coneidered  aa  iid>etantially  the  original 
object  of  ite  creation,  one  who  hat  prtviovtl j  subecribed  to  the  stock 
el  taid  raifaoad  coMpany  can  not  tet  np  toch  cbanget  at  a  defence  at 
law  to  an  action  for  caUt  upon  toch  tabtcriptioB  of  ttoek.  The  reme- 
djy  if  anjy  it  in  equity.    Jb, 

4.  The  tmateet  ci  the  town  of  Carondelet  were  espowered^  by  the  act 
of  February  6,  1839,  (Seat.  Acts,  p.  210,)  to  grant  leatee  of  the  land 
belonging  to  the  corporation,  and  were  clothed  with  ^  all  the  power 
and  antlMyrity  neceasary  to  carry  into  effsct  the  objects  ef  the  act,  and 
to  do  all  actt  that  might  be  proper  for  that  purpose  f*  kM^  tiiat  under 
thit  act  the  trotleet  of  the  town  might,  in  accordaaee  with  a  town 
ordinance  to  that  effect,  make  leasee  containing  a  daute  of  forfeiture 
for  nonpayment  of  rent  reterred,  and  that  tuch  forfeitufe,  when  dedir* 
ed  in  proper  form,  could  not  be  relicTed  againtt,  although  no  demand 

'  of  rent  had  been  prerioutly  made.  Tho  corporation,  in  ita  political 
capacity,  having  required  the  insertion  in  the  lease  of  the  clause  of 
forfeiture,  it  it  as  though  it  had  been  done  by  the  legialalnre.  (Lio- 
VABD,  J.,  dissenting.)    TVyZer  ▼.  CmxmdeUt^  105. 

COSTS. 

See  PuLCTics,  3.    IirTsastT,  3. 

1.  Where  a  partition  aale  it  tet  atide  on  a  motion  which  is  oontetted  by 
tiie  purchaser,  it  is  within  the  discretion  of  the  court  to  tax  the  costs  of 
the  motion  against  hiaa.    Ikal  t.  Smith,  349. 

2.  Where  a  party  prosecuted  at  a  vagrant  under  the  ttatnte,  (R.  C.  1845,) 
ia  ditcharged,  judgment  for  coeta  aaay  be  given  against  tlie  informer. 
WkUi  V.  WaUur,  433. 

9.  Where,  in  an  action  on  a  contract,  an  offsr  was  made  by  the  dafendaat 
in  writing,  under  section  1  of  article  23  of  the  practice  act  ol  1840,  to 
allow  judgment  to  be  taken  against  him  for  a  certain  sum,  which  oSu 
was  accepted  by  plaintiff  and  judgment  entered  accordingly ;  Md,  that 
de&ndant  is  not  entitled  to  a  judgment  for  costs,  on  the  ground  that  the 
sum  for  which  judgment  is  thus  allowed  to  be  taken  is  below  the  juris- 
diction of  the  court    Lee  v.  Stem,  575. 

COUNTY. 

1.  An  allowance  against  a  county  in  favor  of  aa  mdividoal,  will  not  bear 
interest  until  the  warrant  has  been  presented  to  the  county  treasurer  for 
payment,  and  the  tieatorer^s  endorsement  is  obtained  that  payment  ww 
not  made  for  want  of  funds  in  the  treasury,  as  required  by  statute. 
Mmwtt.  Pkm  ComUty  487. 

OOUWTT  COURT. 

1.  Where  an  assessment  of  a  tax  has  been  made  by  the  assessor,  and  the 
party  upon  whose  property  tiie  assessment  has  been  made  fails  to  make 
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eonplaSttt,  in  respect  to  ukj  error  in  the  aseeesment^  to  the  court  of 
appeals  when  ritting  for  the  correction  of  such  errors^  and  the  tax- 
books  are  made  oat  and  are  detivered  to  the  collector ;  hddy  that  the 
ordinary  judicial  tribunals  have  no  authority  to  stay  the  collection  of 
the  tax  at  the  suit  of  the  tax-payer.  The  law  has  provided  a  special 
tribunal  for  the  correction  of  errors  in  the  assessment  of  taxes^  and  to 
that  resort  must  be  had.    (Scott^  J.^  dissenting.)    Deane  ▼.  Todd,  90. 

CRIMES  AND  PUNISHMENTS. 

See  Practice  in  CnmiNaL  Casks.    Indictmxnt. 

1.  Whether  a  justice  of  the  peace,  in  improperly  issuing  a  warrant  for  the 
arrest  of  an  individua],  did  the  same  maliciously,  is  a  question  for  the 
jury.    State  v.  JUen,  318. 

2.  Where,  under  an  indictment  under  section  88,  of  article  2,  of  the  act 
concerning  crimes  and  punishments,  (R.  C.  1845,  p.  851,)  the  jury  ren- 
der a  Terdict  against  the  defendant,  and  assess  his  punishment  at  $300 ; 
held,  that  it  is  not  erroneous  to  enter'a  fine  of  $500  against  the  defend- 
ant   State  T.  MeQuaig,  319. 

3.  As  to  what  constitutes  a  wounding  within  section  thirty^eight  of  article 
two  of  act  concerning  crimes  and  punishments.    State  t.  Leonard,  499. 

4.  Buffaloes,  although  domesticated,  are  not  ^^cattle^'  within  section  57 
of  article  3,  of  the  act  concerning  crimes  and  punishments.  (R.  C. 
1845,  p.  364.)    StaU  v.  Crenshaw,  457. 

CURTESY. 

1.  The  estate  of  tenancy  by  the  curtesy  Is  cooTal  in  existence  in  this  state 
with  dower.  It  was  introduced  by  the  territorial  act  of  July  4th,  1807. 
Beamme  v.  Chambers,  36. 

2.  Where  a  tenant  by  the  curtesy  makes  a  conveyance,  that  would,  if  he 
were  seized  in  fee,  give  the  grantee  an  estate  for  his  (grantee's)  life, 
held,  that  the  grantee  takes  an  estate  for  the  life  of  the  grantor.    lb, 

8.  Where  a  tenant  by  the  curtesy  executes  a  conveyance  which  operates 
to  transfer  an  estate  for  the  life  of  such  grantor,  held,  that  so  long  as 
tills  estate  is  outstanding,  it  prevents  a  recovery  of  tiie  land  by  tiiose 
claiming  under  the  wife  of  such  tenant  by  the  curtesy.    B. 

4.  Actual  seizin  of  the  wife's  land  is  not  necessary  to  entitle  the  husband 
to  curtesy,    lb, 

D 

DAMAGES. 
See  Tbovkb* 

1.  Where  the  damages  awarded  by  the  jury  are  excessive,  and  unwar- 
ranted, the  supreme  court  will  award  a  new  trial,  if  the  ends  of  justice 
will  be  subserved  thereby.     OoetM  v.  jSmbs,  170, 

2,  A  party,  in  whipping  a  female  slave,  unintentionally  but  recklessly  in- 
flicted blows  upon  her  mistress.    In  an  action  by  the  mistress,  heid,  that 
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the  defendant's  liabilitf  was  not  limited  to  tbo  damages  to  h^r  pertcm; 
that  the  jury  might  take  into  consideration  the  mental  anguish  and 
wounded  feelings  of  the  plaintiff.     West  ▼.  Forretty  338. 

3.  In  an  action  of  trover,  for  the  conversion  of  a  paper  eridencing  a  debt, 
the  measure  of  damages  is  prima  facie  the  amount  the  paper  calls  for, 
though  tills  may  be  reduced  by  showing  payment,  or  that  the  amount 
is  not  justly  due,  or  by  other  eridence  that  the  value  is  less  than  it  pur- 
ports to  be.     O'lkmogh^e  v.  Corby,  393. 

4.  Money  paid  upon  a  contract  which  the  other  party  fails  to  perform, 
may  be  recovered  back  as  a  part  of  the  damages  for  the  non-perform- 
ance, without  a  demand.    EoUint  v.  Gajfbrook,  405. 

DEED  OF  TRUST. 
1.  Where  a  lessee  executes  to  his  lessor  a  deed  of  trust  upon  the  leasdiold 
interest  to  secure  the  payment  of  a  note  given  as  a  part  consideration 
for  the  lease,  and,  before  the  maturity  of  the  note,  the  lessee  is  evicted 
by  one  having  a  paramount  title,  and  then  takes  a  lease  of  the  same 
land  from  the  person  so  evicting,  this  lease  will  not  enure  to  the  benefit 
of  a  purchaser  under  the  deed  of  trust.    Otyer  v.  Olrard,  169. 

DELIVERY. 

See  Statute  or  Fa^uss,  2. 

DEMAND. 

See  Tiovsa,  1. 
1.  Money  paid  upon  a  contract  which  the  other  party  fails  to  peiforaii 
may  be  recovered  back  as  a  part  of  the  damages  for  the  non-perform- 
ance without  a  demand.    BoUimi  v.  daybrook,  405. 

DEMURRER. 

See  Pleading,  6. 

DESCENTS  AND  DISTRIBUTIONS. 

1.  By  the  Spanish  law  of  succession,  which  prevailed  here  prior  to  Sep- 
tember Ist,  1807,  brothers  of  the  half-blood  would,  in  the  case  of  an 
intestacy,  be  preferred  in  the  succession  to  paternal  aunts,  and  that, 
too,  although  the  intestate  acquired  the  property  from  his  father.  The 
Spanish  law  paid  no  regard  to  the  quantity  of  the  blood  of  the  intes* 
tate  in  the  veins  of  one  claiming  to  succeed  to  an  estate,  except  in  the 
case  of  brothers  and  sisters  of  the  whole  blood  and  their  descendantiy 
who  took  before,  and  to  the  exclusion  of,  the  brothers  and  sisters  of 
the  half-blood  $  nor  did  it  pay  any  regard  to  the  line  from  which  the 
property  came,  except  in  the  single  instance  of  a  deceased  brother,  leav- 
ing both  paternal  and  maternal  goods,  and  half-brothers  and  sisters  on 
boUi  sides.     Cutter  v.  Waddtngham,  206. 

2.  The  12th  section  of  the  territorial  act  of  July  4tti,  1807,  provided  that, 
<<  There  shall  be  no  distinction  in  the  distribution  of  any  intestate's 
estate  between  kindred  of  the  whole  or  half-blood,  unless  when  the 
inheritance  came  to  the  person  so  seixed,  by  descent,  devise  or  gift  of 
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some  one  of  his  or  her  ancestors ;  in  which  case  all  those  who  are  not 
0/  the  blood  of  snch  ancestors  shall  he  ex<^luded  from  snch  inheri- 
tance.'' Held,  1st,  that  the  words  ^^  of  the  blood"  exclude  only  those 
who  have  %o»e  of  the  Mood  of  the  ancestor  from  whom  the  estate  came, 
without  reference  to  proportion  or  quantity  3  2d,  that  all  such  as  hare 
none  of  the  blood  are  entirely  excluded ;  as  where  an  estate  came  direct 
to  the  intestate  from  hit  father,  brothers  of  the  half-blood  on  the  one 
aide  of  the  mother  being  in  that  case  entirely  excluded  from  the  inher- 
itance ;  3d,  that  this  exclusion  is  limited  to  an  exclusion  of  those  who 
are  not  of  the  blood  of  the  immediately  antecedent  ancestor ;  as  where 
an  estate  has  passed  by  descent  to  two  brothers,  and  upon  the  death 
of  one  brother  his  half  has  passed  to  the  other,  the  intestate,  the  half- 
brothers  of  such  intestate  on  the  side  of  the  mother  are  not  excluded 
from  inheriting  that  portion  of  the  estate  that  came  to  the  intestate 
from  his  deceased  brother,    lb, 

DILIGENCE. 

See  Negligence. 

DOWER. 

See  CtraTEST,  1,  2,  3,  4. 

1.  A  widow's  dower  is  divested  by  a  sale  in  partition  during  coTerture, 
although  she  is  not  joined  with  her  husband  as  a  party.  (Leonard, 
J.,  dissenting.)    Lee  v.  Lindell,  202;  Sire  t.  CUy  of  St.  LouU^  206. 

E 

EJECTMENT. 

1.  Where  a  tenant  by  the  curtesy  executes  a  conveyance  which  operates 
to  transfer  an  estate  for  the  life  of  such  grantor,  held,  that  so  long  as 
this  estate  is  outstanding,  it  prevents  a  recovery  of  the  land  by  those 
claiming  under  the  wife  of  such  tenant  by  the  curtesy.  lUaume  v. 
Chamberty  36. 

ENUREMENT. 

1.  A.  claiming  under  B.  presented  to  the  old  board  of  commissioners.  May 
23,  1808,  for  confirmation,  a  claim  to  a  lot  of  one  by  forty  arpens. 
He  however  produced  before  the  board  no  evidence  of  any  kind  show- 
ing a  derivative  title  from  B.  The  board,  in  confirming  the  claim,  use 
the  following  language:  ^^  The  board  grant  to  the  representatives  of  B. 
the  lot  and  order  a  survey,"  dtc.  Held,  that  this  is  not  a  confirmation 
of  the  lot  to  A. ;  that,  in  order  that  the  confirmation  may  enure  to  the 
benefit  of  A.,  he  must  show  a  derivative  title  from  B.  Hogan  t. 
Page,  55. 

t.  C.  M.  having  a  Spanish  concession  and  survey,  died  in  1802,  leaving 
five  children,  and  a  widow,  who  afterwards  married  one  J.  M.  C.  J. 
M.  C.  claiming  to  be  the  representative  of  C.  M.,  (whose  widow,  he 
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•taM  in  Um  moUet  of  claim  ppfDtod  hj  1dm,  bt  had  manrM,)  pre- 
■entad  tba  claim  for  coafinnatioD  to  the  old  board  of  commistionen ; 
but  made  do  proof  whateTor  of  aay  dt liTation  of  title  from  C.  BL  to 
himaelf.  The  board,  October  9,  1810,  conirmed  the  claim  to  C.  IL 
BtUf  that  this  confirmation  was  not  void,  bat  enured  to  the  benefit  of 
the  representatives  of  C.  IL  It  did  not  ennre  to  the  benefit  ol  J.  IL 
C.    (Hofpan  y.  Page,  ante,  affirmed.)    Mtreier  r,  Littktr,  66. 

8.  Wheve  a  lessee  executes  to  his  lessor  a  deed  of  trust  upon  the  Icasdiold 
interest  to  secure  ^tte  payment  of  a  note  given  as  a  part  consideration 

-  for  the  lease,  and,  before  the  maturity  of  the  note,  the  lessee  is  evicted 
by  one  having  a  paramount  title,  and  theati^es  a  lease  ef  ibe  same 
hmd  from  the  person  so  evicting,  this  lease  will  not  enure  to  the  benefit 
of  a  purchaser  under  the  deed  of  trust     Ckifir  v.  Qirmrd^  169. 

EQUITY. 

See  FaAUDULEKT  ConvKTAKce,  1.  Plkadivo,  fi. 

1.  Where  an  assessment  of  a  tax  has  been  made  by  the  assessor,  and  the 
party  upon  whose  property  the  assessment  has  been  made  fails  to  make 
complaint,  in  respect  to  any  error  in  the  assessment,  to  the  eouit  ef 
appeals  when  sitting  for  the  correction  of  such  errors,  and  the  tiz- 
books  are  made  out  and  are  delivered  to  the  collector;  AsU,  thattbe 
ordinary  judicial  tribunals  have  no  authority  to  stay  the  coUectioa  of 
the  tax  at  the  suit  of  the  tax«payer.  The  law  has  provided  a  special 
tribunal  for  the  correction  of  errors  in  the  assessment  of  taxes,  and  to 
that  resort  must  be  had.    (Scott,  J.,  dissenting.)    Dtamt  v.  Toddy  90. 

2.  Where  a  sale  of  real  estate  of  a  decedent  has  been  made  under  an  order 
of  the  probate  court  for  the  payment  of  the  debts  6t  said  intestate's 
estate  upon  a  petition  of  the  administrators,  and  the  sale  has  been  ap* 
proved  by  said  court,  but  the  admin btratois  have  refused  to  make  a 
deed  of  the  land  sold ;  Ae2d,  that  a  court  of  equity  can  not  compel  the 
administrators  to  make  a  deed  to  the  purchaser,  nor  can  it,  by  its 
decree,  vest  the  title  to  the  land  in  said  purchaser,  ^edc  v.  WMUm, 
310. 

3.  A.  B.  and  C.  (A.  and  B.  having  husbands  living)  owning  land  in  co- 
parcenary, an  amicable  partition  is  made  and  equal  ^area  allotted  to 
each  ;  in  making  the  mutual  conveyances  to  complete  and  perfect  tbe 
partition,  B.  and  husband  and  C.  convey  to  A.'s  husband  instead  of  to 
A.  herself ;  and  the  deeds  of  A.  and  her  husband  to  B.'s  husband  and 
to  C.  are  so  acknowledged  as  to  pass  only  the  life  interest  of  the  hus- 
band :  hddy  in  a  suit  by  A.  a^inst  the  heirs  of  her  deceased  husband, 
that  there  is  no  equity  in  her  favor  to  obtain  a  devestiture  of  the  title 
tiiat  descended  to  the  defendants  from  the  husband  of  plaintiffl  Pea- 
HmmeamY,  Pentewtitau,  27. 

4  SembU  i  That  lands  acquired  in  this  state  in  exchange  for  land  in  the 
state  of  Illinois,  clothed  with  a  trust  in  the  latter  state,  will  be  held  sub- 
ject to  the  same  trust }  but  the  question  whether  the  land  in  Illinois  is 
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lield  Bnbjeet  to  a  trust  muit  be  detamiied  by  the  law  of  Illiooici.    R, 
5«  A  court  of  equity  never  leuda  its  aid  to  enforce  a  forfeiture.    ifeMer- 
tmith  T.  Me»ur$mUh,  369. 

6.  Where  there  is  a  breach  of  an  eacprees  condition  in  a  deed,  the  remedy 
of  the  grantor  is  by  an  entry  and  a  suit  at  law,  if  necessary^  to  recover 
the  possession  $  and  the  remedy  of  the  grantee^  or  his  heirs,  is  by  a  suit 
in  equi^  to  be  relieved  against  the  forfeitare  upon  making  a  just  oom- 
pensation,  if  a  proper  case  for  equitable  relief  exists,  or  perhaps  by  set- 
ting up  this  matter  as  a  defence  when  sued  at  law  for  the  possession. 
lb. 

7.  A  mother  conve]red  land  to  her  son,  upon  an  express  condition  inserted 
in  the  deed,  that  he  should  provide  for  her  maintenance  during  her  na- 
tural Uf^  The  son  having  maintained  his  mother  many  years,  died 
without  making  any  express  provision  for  her  by  will  or  otherwise,  but 
leaving  ample  means  for  her  maintenance,  which  his  representatives 
offered  to  apply  to  that  purpose )  hddy  that  if  there  was  any  breach  of 
the  condition,  it  was  a  proper  case  for  equitable  relief  against  a  for- 
feiture,   lb, 

8.  A  court  of  equity  has  no  juriMiction  to  reform  a  will  on  the  ground  of 
mistake  by  the  draughtsman  in  drawing  the  aame.  Ooo4$  v.  Ooode, 
518. 

ESTOPPEL. 

See  LiMiTATiov  or  Actioks,  3. 

EVIDENCE. 

1.  A  person  who  holds  himself  out  as  a  partner  may  be  charged  as  a  part- 
ner }  and  where  in  a  petition  a  person  is  charged  as  partner,  and  the 
proof  shows  merely  that  he  has  held  himself  out  as  a  partner }  AsU, 
tliat  this  is  no  variance.    Rlppey  v.  Eva%B,  167. 

2.  A  certified  copy  from  the  record  of  a  memorandum  of  sale,  not  a  Span- 
ish archive,  executed  December  86, 1786,  and  not  recorded  before  the 
year  1811,  may,  under  the  "act  concerning  evidence,**  (R.  C.  1845, 
p.  469, 470,)  be  read  in  evidence  only  upon  proof  of  such  facts  and 
circumstances  as,  together  with  the  certificate  of  acknowledgment  or 
proof,  will  satisfy  the  court  that  the  person  who  executed  the  instru- 
ment is  tiie  person  therein  named  as  grantor.  jSubuthon  v.  Murphy, 
116. 

9.  A.  owning  the  legal  title  to  a  steamboat,  as  to  one  half  of  which  B.  is 
the  beneficial  owner,  made  a  bill  of  sale  of  one  half  of  the  said  boat 
to  C. ;  hdd,  in  a  suit  by  B.  against  C.'s  administrator,  for  a  balance 
of  the  purchase  money  remaining  due,  that  evidence  is  admissible,  to 
show  that  the  bill  of  sale  was  made  by  A.  at  the  request  of  B.,  and 
was  intended  by  the  parties  to  convey  the  interest  of  B.  Bennett  ▼. 
B^$  jMm%  154. 

4.  Where  evidence  rejected  is  of  too  vague  and  indecisive  a  character  to 
produce  any  ethct  on  the  finding  of  the  facts  by  the  court,  tiie  supreme 
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court  will  not  rvTerte  tiie  judgment  of  the  court  below.     Comrtd  w, 
BtW$  Jdm%  IM. 

5.  Althougrfa  parties  to  a  suit  may  prove  hj  their  own  oaths  tiie  lots  or 
destruction  of  instmmentfi  in  writing  on  which  they  rely,  yet  they  can 
not  be  permitted  themselTet  to  testify  as  to  the  contents  of  each  instru- 
ments.    Be&ckboard^t  jSdm^r  ▼.  Luce,  168. 

6.  Ill  suits  commenced  under  the  old  system  of  practice,  the  nilea  of  eri- 
dence,  as  they  then  existed,  will  govern  in  ascertaining  the  competency 
of  a  witness.    Pomeroyr.  Sigerton,  1T7. 

7.  A  letter  written  by  the  party  sought  to  be  charged  as  principal,  not 
denying  his  liability,  but  regretting  his  inability  to  meet  the  demand.  Is 
eridence  sufficient  to  sustain  a  finding  by  a  jury  of  the  fact  of  agency, 
although  written  in  answo*  to  a  letter  falsely  stating  that  he  had  signed 
the  note.    Higgtn*  ▼.  JkUingery  397. 

8.  Where  a  written  memorandum  of  a  contract  of  sale  does  not  purport  to 
be  a  complete  expression  of  the  entire  contract,  and  is  uncertain  as  to 
the  property  sold,  this  may  be  designated  by  parol  CTideace.  RoUhu 
V.  Clayhrooky  405. 

0.  The  admissions  of  a  constable,  forming  no  part  of  the  nit  geste,  are  not 
evidence  against  his  securities.     StaU  ▼.  Birdy  470. 

10.  In  a  suit  by  a  father  for  the  seduction  of  his  daughter,  the  defendant 
will  not  be  permitted  to  prove  that  the  plaintiff  had  cast  imputationi 
upon  the  virtue  of  his  own  mother  by  giving  evidence  in  a  former  judi- 
cial proceeding  that  she  had  had  an  illegitimate  child  before  her  mar- 
riage with  plaintiff's  father.     Oridir  v.  DeiU,  490. 

11.  In  impeaching  a  witness,  evidence  of  his  general  character  for  truth 
and  veracity,  among  a  majotUy  of  his  neighbors,  is  inadmissible. 
Jmory  v.  PhiUip*,  499. 

12.  A.,  a  member  of  a  firm  composed  of  A.,  B.  and  C,  sold  out  to  B.  and 
C. ;  and  the  latter,  with  D.  and  E.  as  securities  for  the  performance  of 
their  obligation,  assumed  to  pay  the  debts  of  the  partnership,  and  in 
particular  a  note  for  $488  18,  due  from  the  partnership.  B.  and  C. 
failed  to  pay  said  note,  and  A.  having  paid  a  judgment  recovered  there- 
on in  the  state  of  Iowa  against  himself  and  his  co-partners,  brought  a 
suit  against  D.  and  E.  for  indemnification.  Ikld,  that  the  entire  cor- 
respondence between  the  note  set  out  in  plaintiff's  petition  and  |hat  de- 
scribed in  a  transcript  of  the  record  and  proceedings  in  the  Iowa  suit, 
would  warrant  the  court  in  finding  that  the  notes  described  were  the 
same  note.     WWmr  v.  Gark,  603. 

13.  By  the  statute  law  of  this  state  (see  sess.  acts,  1841,  p.  86 ;  R.  C.  1845, 
p.  1077,)  a  "  ton''  of  hemp  is  2000  pounds  avoirdupois  and  not  2240 
pounds.     Oree%  v.  Mojft  ty  529. 

14.  Evidence  to  the  effect  that  by  custom  or  mercantile  usage  a  ^^ton''  of 
hemp  consists  of  2240  pounds  instead  of  2000  pounds,  is  not  admissi- 
ble in  the  interpretation  of  contracts,    lb. 

15.  Where  a  dray  ticket,  containing  an  acknowledgment  of  the  receipt  of 
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EYIPENCE— (  Ccntinned.) 

goods  to  be  transported^  also  a  statement  of  the  rate  of  freight  thus — 
"  30  cents  per  100  lbs./*  is  signed  by  a  clerk  of  a  steamboat ;  held,  in 
a  suit  against  the  boat,  that  such  a  dray  ticket  is  not  conclusive  as  to 
Hie  rate  of  freight ;  that  the  words  <^  30  cents  per  100  lbs.''  may  be 
shown  to  have  been  inserted  by  fraud,  mistake  or  surprise,  and  conse- 
quently did  not  express  the  intention  of  the  parties.  Wood  v.  Steam' 
boat  Fleetwood,  560. 
16.  Where  in  a  suit  against  a  keeper  of  a  livery  stable  to  recover  damages 
for  injuries  sustained  in  consequence  of  the  negligent  driving  of  a  car- 
riage of  defendant  by  one  of  his  servants,  testimony  was  offered  on  the 
part  of  defendant  to  show  that  the  general  character  of  the  driver  was 
that  of  a  prudent  and  careful  driver ;  hdd,  that  such  testimony  was 
properly  excluded.    Bogge  v.  XyncA,  663. 

F 

FINDING  OF  FACTS. 

See  Pbactice,  7,  15.    Supreme  Court. 

1.  To  induce  the  supreme  court  to  interfere  with  the  finding  of  the  facts 
by  the  lower  court,  such  finding  must  be  clearly  wrong }  it  is  not  suffi- 
cient that,  from  the  evidence,  the  finding  might  have  been  different ;  it 
must  be  a  strong  case.     Conrad  v.  BeU'e  jSldm%  166. 

2.  Where  a  cause  is  tried  by  the  court  sitting  as  a  jury,  the  finding  of  the 
facts  should  warrant  the  conclusion  of  law  declared  by  the  court  and 
the  judgment  rendered  5  in  reviewing  the  law  of  a  case  upon  the  facts 
found,  the  supreme  court  will  not,  from  the  facts^  as  found,  infer  or 
declare  the  existence  of  other  facts.  Pearce  v,  Bunuy  577 ;  Pcarce  t. 
Roberte,  582. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  In  an  action  of  forcible  entry  and  detainer,  where  the  defence  relied  on 
is  that  the  entry  complained  of  was  made  after  an  abandonment  of  the 
premises  by  the  plaintiffs  j  held,  that  evidence  offered  by  defendants  to 
the  effect  that  previous  to  the  alleged  abandonment  and  the  forcible 
entry  complained  of,  the' plaintiffs,  then  being  tenants  of  one  W.  C. 
(claiming  under  whom  the  defendants  made  their  entry)  fraudulently 
attorned  to  one  J.  M.,  is  inadmissible.    Keyaer  v.  Rawlings,  126. 

2.  Where,  in  an  action  of  forcible  entry  and  detainer,  one  of  two  co-plain- 
tiffs, who  had,  previous  to  the  entry  complained  of,  been  in  joint  pos- 
session of  the  premises  entered  upon,  dies,  the  survivor  may  recover  all 
the  damage  sustained  by  such  forcible  entry  and  detainer.    lb, 

3.  Quere.  Whether  the  estate  of  the  deceased  co-plaintiff"  is  not  entitled^ 
in  such  case,  to  one  half  the  sum  recovered.    lb. 

FORECLOSURE. 

1.  The  personal  representative  of  a  mortgagor  is  a  necessary  party  to  a 
suit  to  foreclose  a  mortgage.    Miles  t.  SmUhy  502. 
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FOREIGN  SOVEREIGN,  OR  STATE. 

1.  A  foreigB  soTaraigB  may  miiiifain  mi  action  agaiMt  a  eitazen  of  thii 
atato  IB  tha  cotirta  oi  this  state.  Kimg  of  PmmiA  t.  KM^per»9  MmiSm-> 
UtTBtor,  660. 

2.  Bj  a  law  of  the  kisf don  of  Pnisiiay  tba  king,  iqpon  refondiitg  ^  ^ 
proper  owners,  under  a  law  of  the  kingdom,  moneys  stolen  or  embez- 
aled  by  an  officer  of  the  poet  office  department,  while  tfao  same  were 
passing  through  said  department,  became  subrogated  to  the  rights  of 
said  owners  against  the  embezzling  officer  $  hdif  tiiat,  in  case  sack 
embezzling  officer  should  abscond  from  Prussia  and  come  to  this  state, 
the  king  of  Prussia  may  maintain  an  action  against  him  in  the  courts  of 
this  state.    A. 

FORFEITURE. 

1.  A  power  to  "rn^wul  a  sale''  of  a  lot  in  the  St  Louis  common,  made 
under  the  authority  of  <^  an  act  to  authorize  the  sale  of  the  St  Louis 
common,"  approTed  March  18,  1836,  is  substantially  pursued  by  de- 
claring the  lot  '^for/HUd  to  the  city  of  St  Louis."  •  Wbodton  t.  fifcfa- 
•«r,  13. 

2.  The  scTenth  section  of  the  abore  act  provided  that  tiie  **  board"  of  al- 
dermen of  the  city  of  St  Louis  might,  by  resolution,  Ibc.,  ^  annul"  a 
sale  made  under  the  said  act,  upon  the  non-payment  of  interest  due  j  in 
a  deed  of  the  ^  mayor,  aldermen  and  citizens  of  the  city  of  St  Louii," 
dated  March  10, 1836,  made  under  said  act,  a  power  was  reserved  to 
the  ^^  mayor  and  aldermen"  to  ^  annul  the  sale"  upon  the  non-pay- 
ment of  interest :  hdd,  that  it  was  the  intent  of  (he  act  that  Ibe  body 
in  which  the  legislative  power  of  the  city  should  at  the  time  reside, 
should  annul  the  sale 4  that,  consequently,  a  resolution  of  tlie  city  coun- 
cil, consisting  of  the  board  of  aldermen  and  board  of  delegates,  (to 
whom  by  the  act  of  February  8th,  1339,  the  legislative  power  of  the  city 
had  passed,)  approved  Jan'y  3, 1841,  declaring  a  lot  <<  forfeited  to  thi 
city  of  St  Louis,  was  a  good  annulment  of  the  sale  of  said  lot"    A. 

3.  Tliere  is  a  marked  difference  between  a  forfeiture  imposed  by  a  statofe 
and  one  arising  under  the  contract  of  parties.  In  the  one  case  it  can 
not  be  relieved  against  $  in  the  other,  it  may.    lb. 

4.  The  trustees  of  the  town  of  Carondelet  were  empowered,  by  the  act  of 
February  6, 1839,  (Sess.  Acts,  p.  210,)  to  grant  leases  of  the  land  be- 
longing to  the  corporation,  and  were  clothed  with  ^  all  the  power  and 
authority  necessary  to  carry  into  effect  the  objects  of  the  act,  and  to  do 
all  acts  that  might  be  proper  for  that  purpose ;"  held,  that  under  this  act 
the  trustees  of  the  town  might,  in  accordance  with  a  town  ordinance 
to  that  effect,  make  leases  containing  a  clause  of  forfeiture  for  nonpay- 
ment of  rent  reserved,  and  that  such  forfeiture,  when  declared  in  pro- 
per form,  could  not  be  relieved  against,  although  no  demand  of  rent 
had  been  previously  made.  The  corporation,  in  its  political  capacity, 
having  required  the  insertion  in  the  lease  of  the  clause  of  forfeiture,  it 
is  as  though  it  had  been  done  by  the  legisUitars.  (Lkonabd,  J.,  dis- 
senting.)   Tayter  v.  CtnmdM,  106. 
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FRAUD. 

1.  It  it  a  food  d9temo%  to  an  action  on  a  promiMory  note>  g^Ten  as  a  pre* 
Biiom  note  to  an  inaorance  eoapany^  that  the  maker  was  indnced  to 
give  the  said  note  by  false  representations  of  the  solvency  of  the  com- 
pany, made  with  intent  to  deceive ;  nor  is  it  necessary  Uiat  those  false 
representations  should  be  actually  made  to  the  maker  of  the  note  him- 
self;  any  false  and  fraodnlent  representations  held  out  and  made  to  the 
world  at  large  for  purposes  of  deception,  as  by  the  public  statement  of 
the  condition  of  the  company,  and  relied  upon  by  the  makw  of  the 
note,  will  constitute  a  good  defence*    CUy  Bank  v.  FhUUpa,  85. 

2.  Where  a  dray  ticket,  containing  an  acknowledgment  of  the  receipt  of 
goods  to  be  transported,  also  a  statement  of  the  rate  of  freight  thus — 
<^  30  cents  per  100  lbs.,"  is  signed  by  a  clerk  of  a  steamboat)  kdd,  in  a 
suit  against  the  boat,  that  such  a  dray  ticket  is  not  conclusive  as  to  tiie 
rate  of  freight ;  that  the  words  ^^  30  cents  per  100  Ibs.^'  may  be  shown 
to  have  been  inserted  by  fraud,  nustake  or  surprise,  and  consequently 
did  not  express  the  intention  of  the  parties.  Wood  v.  SUamboat  Fleet' 
woody  660. 

FRAITDS,  STATUTE  OP. 
See  Statute  or  Frauds. 

FRAUDULENT  CONVEYANCE. 
dee  Judgment,  1. 

1.  A.  makes  a  fraudulent  conveyance  of  land.  A  judgment  is  subsequent 
ly  recovered  against  him,  and  the  land  is  sold  under  an  execution,  and 
B.  becomes  the  purchaser,  who  afterwards  conveys  back  to  A.,  who 
then  conveys  to  C,  who  has  notice  of  the  facts.  Heidi  that  as  A.  could 
not  have  obtained  equitable  relief  against  his  fraudulent  deed,  neither 
can  his  grantee  with  notice.    Perry  v.  Calvert^  361. 


GIFT. 

See  Slaves,  1,  2,  3. 


G 


H 


HEAD  OP  A  PAMILY. 

1.  A  married  woman,  who  has  been  abandoned  by  her  husband  for  five 
years,  may  properly  be  charged  as  the  head  of  the  family  whose  peace 
is  disturbed,  in  an  indictment  under  section  15  of  article  7  of  the  act 
concerning  crimes  and  punishments  (R.  C.  1845).    State  v.  Sater,  464. 

HUSBAND  AND  WIFE. 

See  Mabuaoe  Coittbact,  1.    CoMMUiriTT. 
1.  LindeU  v.  McNdir^  (4  Mo.  380,)  explained  and  affirmed.    The  case  of 
LindeU  V.  McNair  merely  decided  that  a  conveyance,  executed  by  hos* 
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HUSBAND  AND  WlFE^Co%iH»$d.) 

band  and  wife,  after  Janvarj  19, 1816,  (the  date  of  the  introduction  of 
the  common  law)  and  before  June  22, 1821,  (the  date  of  the  ^  act  to 
enable  husband  and  wife  to  conrey  real  estate  belonging^  to  the  wife,") 
in  conformitj  to  the  statute  law  then  in  force,  regulating  conTeyances 
and  the  relinquishment  of  dower  interests,  was  effectual  to  conrey  real 
eitate  belonging  to  the  wife.  After  the  introduction  of  the  common 
law,  the  Spanish  law  had  no  force  here.    Reamme  ▼.  ClUnmberf,  36. 

2.  In  order  that  a  deed  of  a  married  woman  may  effectually  conrey  her 
eitate,  the  requirements  of  the  law  must  be  complied  with.  If  it  ap- 
pear from  the  face  of  the  deed  that  the  deed  has  not  been  executed  in 
the  manner  required  by  law,  there  can  be  no  presumption  ot  its  proper 
execution  as  against  her.    lb, 

8.  A  deed  executed  Norember  16,  1810,  in  Illinois,  by  husband  and  wiCs, 
and  acknowledged  before  a  notary  public  there,  is  ineffectual  to  con* 
Tcy  the  wife's  real  estate  in  Missoui^.    &. 

4.  A  right  of  entry  or  of  action  for  the  possession  of  land  may  accrue  to 
a  married  woman.  A  married  woman  baring  a  right  of  entry  which 
accrued  before  December  Itt,  1835,  may  bring  her  action  within  twen^ 
years  after  becoming  discovert.    16. 

I 

IBfPEACHING  A  WITNESS. 
See  Witness  1. 

INDICTMENT. 

See  Crimes  and  Punishments. 

1.  Where  a  justice  of  the  peace  is  indicted  for  misdemeanor  in  office,  it  ii 
not  necessary  that  the  prosecutor's  name  should  be  endorsed  on  the  in- 
dictment    8UU€  V.  JUeny  318. 

2.  Where,  under  an  indictment  under  section  38,  of  article  2,  of  the  act 
concerning  crimes  and  punishments,  (R.  C.  1845,  p.  351,)  the  jury  ren- 
der a  rerdict  against  the  defendant,  and  assess  his  punishment  at  $300; 
kdfty  that  it  is  not  erroneous  to  enter  a  fine  of  $500  against  the  defend- 
ant    StaU  T.  MeQiMig,  319. 

3.  It  lies  in  the  discretion  of  the  court,  whether  it  will  compel  the  State 
to  elect  the  count  of  an  indictment  on  which  the  defendant  shall  be 
tried.  (State  ▼.  Jaclcson,  17  Mo.  544,  affirmed.)  StaU  t.  Leonard, 
449. 

4.  An  indictment,  under  the  38th  section  of  article  2  of  the  act  concein- 
ing  crimes  and  punishments,  (R.  S.  1845,  p.  351,)  which  charges  that 
the  defendant  feloniously  assaulted  and  wounded  M.  D.,  wife  of  D. 
D.,.  with  a  large  stone  held  in  his  hand,  &c.,  alleged  to  hare  been  a 
deadly  weapon  likely  to  produce  great  bodily  harm  and  death,  and  her 
the  said  M.  D.  did  then  and  there  strike^  beat^  wound,  and  ill-treat  with 
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ICreat  force,  which  was  likely  to  produce  death,  dtc.>  is  luiBcient  The 
words  ^^  with  intent  her  the  said  M.  D.  then  and  there  to  wound  and 
ill-treat,^'  may  be  rejected  as  surplusage.    A. 

5.  An  indictment,  under  section  57  of  art  3  of  the  act  concerning  crimes 
and  punishments,  (R.  C.  1845,)  which  charges  that  the  defendant 
^did  unlawfully,  wilfully,  maliciously  and  feloniously  kill  a  tertaii 
horse  beast,  to-wit,  one  mare,  then  and  there  the  property  of  one  A.  B.,^' 
9lc.,  is  sufScient  Courts  will  take  judicial  notice,  that  horses  are  in- 
cluded in  the  term  ^<  cattle,'^  as  used  in  that  section.  State  ▼.  Hamble' 
tony  452. 

6.  In  such  an  indictment,  it  is  not  necessary  to  charge  malice  against  the 
owner  of  the  animal  killed,  nor  to  state  the  manner  of  killing.    lb, 

7.  An  indictment  for  betting  on  9n  election,  under  section  27  of  article  8 
of  the  act  concerning  crimes  and  punishments,  (R.  C.  1845,)  which 
charges  that  the  defendant,  on,  &c.,  at,  &c.,  did  then  and  there  unlaw- 
fully bet  property  of  a  specified  value  on  the  result  of  an  election  which 
was  held  in  a  certain  congressional  district,  in  this  state,  on  a  specified 
day  of  the  year,  between  specified  parties,  who  were  then  and  there 
running  as  candidates  to  represent  the  state  in  congress,  said  election 
then  and  there  being  authorized  by  the  constitution  of  the  United  States 
and  by  the  laws  of  this  state,  is  good.     Slate  w»  Bagan,  459. 

8.  An  indictment  for  betting  on  an  election,  under  section  27  of  article  8 
of  the  act  concerning  crimes  and  punishments,  (R.  C.  1845,)  which 
charges  that  the  election  was  for  a  probate  judge  of  the  county,  and 
was  held  on  a  specified  day,  and  was  authorized  by  the  laws  of  the 
state,  is  aufiicient,  the  statute  showing  that  the  day  named  was  the  one 
fixed  by  law.     StaU  v.  Banfield,  461. 

9.  An  indictment  under  the  37th  section  of  the  2d  article  of  the  act  con- 
cerning crimes  and  punishments,  (R.  C.  1845,)  which  charges  that  the 
defendants  (T.  &  T.)  "  on,  &c.,  at,  &c.,  upon  the  body  of  one  J.  M. 
J.,  then  and  there  being,  and  assault  did  then  and  there  unlawfully  and 
feloniously  make,  and  the  said  T.  k,  T.,  with  sticks,  rocks,  stones  and 
knives,  then  and  there,  being  deadly  weapons,  dtc,  in  and  upon  the 
head,  face  and  body  of  him,  the  said  J.,  then  and  there  did  assault  and 
beat,  with  the  intent  him,  the  said  J.,  then  and  there  feloniously  to  kill, 
contrary,"  dtc,  is  good.     State  v.  York,  462. 

10.  A  married  woman,  who  has  been  abandoned  by  her  husband  for  five 
years,  may  properly  be  charged  as  the  head  of  the  family  whose  peace 
is  disturbed,  in  an  indictment  under  section  fifteen  of  article  seven  of 
the  act  concerning  crimes  and  punishments  (R.  C.  1845).  State  ▼• 
Siater,  464. 

11.  An  indictment  of  a  road  overseer  for  failing  to  keep  his  road  in  repair, 
under  the  act  concerning  roads  and  highways,  (R.  C.  1845,)  must 
state,  in  terms  or  in  substance,  that  the  failure  was  wilful.  StaU  v* 
Levem,  469. 
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INTEREST. 

1.  An  allowaiM  H^ainst  a  eoootj  in  Hrot  of  an  indMdttl,  wDl  not  bear 
intareat  until  th«  warrant  has  been  preientad  to  tka  eonnty  traaflorer  for 
payment,  and  the  treaanrar'a  •ndorsement  it  obtained  that  payment  was 
not  made  for  want  of  funds  in  the  treasury,  aa  required  by  statute. 
Skiumtr  t.  P/alff  Cowniy,  487. 

%  Where,  in  a  suit  eommenced  in  flia  year  1847,  wMIe  the  act  of  January 
15,  1847,  (sesa.  acts,  1847,  p.  08,)  re^latin^  the  interest  of  money, 
waa  in  force,  the  jury  found  that  tiie  interest  reserred — ten  per  cent 
—exceeded  the  lawful  rate  of  interest  by  f6ur  per  cent ;  Mrf,  that  the 
court  committed  no  error  in  deducting  from  the  principal  of  the  note 
the  interest  upon  the  same  at  four  per  cent  for  the  i^iok  tioie  tho  note 
was  running,  that  is,  from  its  date  to  the  date  of  &e  judgment,  and  in 
giving  judgment  for  plaintiff  for  the  balance  only  of  tiie  prindpaL 
MOtduU  T.  Chigltky  516. 

3.  Noi*  is  it  error  in  such  a  ease  to  give  judgment  afidnat  piaintiff  for 
costs.    A. 


JUDGMENT. 

See  PaACTics,  3. 

1.  A.  having  purchased  certain  lota  in  the  city  of  St  louis  at  aa  execu- 
tion sale  under  judgments  against  B.,  brought  suit  against  B.  and  also 
against  C,  in  whom  the  legal  title  to  said  lots  stood,  asking  that  the  tifle 
of  C.  might  be  divested  and  transferred  to  A.  on  the  ground  that  tiie 
said  lots  had  been  conveyed  to  C.  with  intent  to  defraud  the  creditors 
of  B.  (of  whom  A.  waa  one),  and  were  thus  fraudulently  held  by  C 
To  this  suit  both  defendants  appeared,  and  B.,  in  his  answer,  denied 
the  fraud  alleged,  denietl  ownership  in  himself,  and  asserted  full  own- 
ership in  C.  Hie  court  gave  judgment  for  A.,  plaintiff,  and  by  its 
decree  vested  the  title  to  said  lot  in  him  free,  and  discharged  of  aU 
claims  in  favor  of  either  B.  or  C.  Hdd,  that  this  suit  was  a  compleke 
and  final  adjudication  upon  the  title  of  B.  to  the  lots  in  question,  and 
that  B.  could  not  afterwards  set  up  title  thereto,  either  in  his  own  be- 
half, or  in  behalf  of  hb  creditors,  on  the  ground  that  A.  acquired  tiie 
property  by  making  a  fraudulent  use  of  a  judgment  confesaed  by  B. 
in  his  favor :  the  matter  is  ret  adjitdicaia.    FranklH  v.  Slagg^  103. 

JUDGMENT  BY  DEFAULT. 
See  PaACTicx,  6,  7,  14. 

JUDICIAL  SALE. 

L  A  contract  in  consideration  of  refraiaing  from  biddiag  at  a  judicial  sale 
is  void.    Hook  v.  Twmer,  333. 
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JURISDICTION. 

Sec  Jumcx  ow  tbx  Psacs^  1.    Lamd  Covbt^  1. 

1.  Where  an  assessment  of  a  tax  has  been  made  by  the  assessor,  and  the 
partj  upon  whose  property  the  assessment  has  been  made  fails  to  make 
complaint,  in  respect  to  any  error  in  the  assessment,  to  the  court  of 
appeals  when  sitting  for  the  correction  of  such  errors,  and  the  tax* 
books  are  made  oat  and  are  delivered  to  the  collector  j  hddy  that  the 
ordinary  judicial  tribunals  have  no  authority  to  stay  the  collection  of 
of  the  tax  at  the  suit  of  the  tax-payer.  The  law  has  provided  a 
special  tribunal  for  the  correction  of  errors  in  the  assessment  of  taxes, 
and  to  that  resort  most  be  had.  (Scott,  J.,  dissenting.)  Deane  r. 
Todd,  90. 

2.  Where  a  sale  of  real  estate  of  a  decedent  has  been  made  under  an  order 
of  the  probate  court  for  ^e  payment  of  the  debts  of  said  intestate's 
estate  upon  a  petition  of  the  administrators,  and  the  sale  has  been  ap* 
proved  by  said  court,  but  the  administrators  have  refused  to  make  a 
deed  of  the  land  sold ;  hdd,  that  a  court  of  equity  can  not  compel  the 
administrators  to  make  a  deed  to  the  purchaser,  nor  can  it,  by  its 
decree,  vest  the  title  to  the  land  in  said  purchaser.  Speck  v.  WoIdUmf 
310. 

3.  Where  the  amount  of  damages  claimed  by  the  plaintiff  in  a  suit  before 
a  justice  is  not  expressly  shown,  the  amount  for  which  he  accepts  a 
judgment  will  be  taken  as  the  amount  claimed ;  and  although  the  plain- 
tiff may  in  the  justice's  court  enter  a  remittitur  for  the  excess  recovered 
beyond  the  justice's  jurisdiction,  he  can  not  be  permitted  to  do  this  in 
the  circuit  court  on  appeal,  so  as  to  give  jurisdiction.  Batchelor  y. 
BesMy  402. 

4.  If,  in  order  to  authorize  the  supreme  court  to  reverse  a  judgment,  in  a 
case  commenced  before  a  justice,  for  want  of  jurisdiction,  it  must  ap- 
pear that  ^e  question  of  jurisdiction  was  raised  and  passed  upon  in  the 
circuit  court ;  this  is  sufficiently  shown  by  a  motion  for  a  review  in 
which  the  objection  is  made,  although  a  motion  for  a  review  is  not  ap- 
plicable in  such  a  case.    JH. 

JUBOR. 

1.  The  rejection  by  the  court  trying  a  cause  of  a  competent  juror  is  no 
ground  for  reversal  in  the  supreme  court,  there  being  no  valid  objec- 
tion to  the  jurort  empannelled.     West  v.  JWrest,  344» 

JURY. 

See  Ouxxa  awd  PumssMUfTfl^  1. 

1.  Tka  separation  of  a  Jvry,  in  a  criminal  case,  (an  indictment  for  an  as- 
sault with  intent  to  kill,)  after  having  written  down  and  sealed  their 
Tsrdict  and  delivered  the  same  to  the  officer  in  charge  of  them,  though 
without  consent  and  without  the  order  of  court,  is  not  such  misconduct 
as  will  antfaorize  the  supreme  court  to  reverse  and  remand  the  cause. 
St^  ▼.  Wtb§r,  821. 

40— VOL.  xxn. 
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JUSTICE  OF  THE  PEACE. 

1.  A  justice  of  the  peace  has  juriidictioii  of  a  suit  to  recover  the  balance 
of  the  purchase  monej  of  land^  where  the  credits  allowed  bring  the 
amount  claimed  within  the  sum  for  which  the  justice  can  entertain 
suits.    Miuiek  t.  Chamlin,  175. 

JUSTICES  COURTS. 

See  JusTicx  or  thb  Pxacx.    JvaisDicTioiTy  3,  4. 

1.  In  acUoDS  brought  under  the  act  of  March  10^  1849,  (sess.  acts,  1849, 
p.  47,)  before  a  justice  of  the  peace  for  the  recovery  of  personal  prop- 
erty, the  proceedings  must  be  regulated  and  governed  by  article  8  of  the 
practice  act  of  1849.    MeKnight  v.  CrimnUmy  559. 

2.  The  list  of  delinquents,  which  the  road  overseer  is  required  to  place  in 
the  hands  of  the  justice,  (R.  C.  1845,  tit  Roads  and  Ui^ways,  art 
1,  {  45,)  is  for  the  information  and  government  of  the  justice,  whose 
duty  it  becomes  to  issue  a  summons  sgainst  such  delinquent,  and  is  not 
intended  as  a  written  complaint  sgainst  the  i*arty  for  his  information. 
No  written  complaint  is  necessary,     ^over  v.  Muncy,  391. 

3.  In  the  circuit  court  on  appeal,  after  an  appearance  and  trial  on  the  mer- 
its before  the  justice,  it  is  no  ground  for  dismissing  a  proceeding,  com- 
menced under  the  statute  in  the  name  of  a  road  overseer  against  a  de- 
linquent hand,  that  the  summons,  which  is  required  to  issue  in  the  naae 
of  the  road  overseer  *^  to  the  use  of  the  road  district,'^  simply  describes 
the  plaintiff  as  '^  road  supervisor,'^  without  specifying  the  district,  this 
being  specified  in  the  entry  of  judgment    lb. 


LAND  COURT. 

1.  Whenever  by  the  rules  of  equity  a  party  is  entitled  to  have  a  right  to 
land  vested  in  him,  the  remedy  may  be  had,  in  St  Louis  county,  ia 
the  Land  Court    Speck  v.  Wohlien^  310. 

LANDS  AND  LAND  TITLEa 
See  Common,  1.    Community. 

1.  A.  claiming  under  B.  presented  to  the  old  board  of  commissioners,  May 
23,  1808,  for  confirmation,  a  claim  to  a  lot  of  one  by  forty  arpens. 
He  however  produced  before  the  board  no  evidence  of  any  kind  show- 
ing a  derivative  title  from  B.  The  board,  in  confirming  the  claim,  use 
the  following  language:  ^^  The  board  grant  to  the  representatives  of  B. 
the  lot  and  order  a  survey,^'  ^.  Htldy  that  this  is  not  a  confirmation 
of  the  lot  to  A. ;  that,  in  order  that  the  confirmation  may  enure  to  the 
benefit  of  A.,  he  must  show  a  derivative  title  from  B.  Hogtm  v. 
Pagty  55. 

2.  C.  M.  having  a  Spanish  concession  and  survey,  died  in  1802,  leaving 
five  children,  and  a  widow,  who  afterwards  married  one  J.  M.  C.    J. 
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LANDS  AND  LAND  TIThES^ConiimHed,) 

M.  C.  claiming  to  be  the  representatiTe  of  C.  M.^  (whose  widow,  he 
stated  in  the  notice  of  claim  presented  by  him,  he  had  married,)  pre- 
sented the  claim  for  confirmation  to  the  old  board  of  commissionerB ; 
but  made  no  proof  whatever  of  any  derivation  of  title  from  C.  M.  to 
himself^  The  board,  October  9,  1810,  confirmed  the  claim  to  C.  M. 
HM,  that  this  confirmation  was  not  void,  but  enured  to  the  benefit  of 
the  representatives  of  G.  M.  It  did  not  enure  to  the  benefit  of  J.  M. 
C.    (Hogau  V.  Page,  ante,  afikmed.)    MercUrr.  Letcher,  66. 

LEASES. 

See  FoBrsiTUBX,  1,  2,  3,  4.    Dsed  or  Tbust,  1. 

LEGISLATUIIE. 

1.  The  legislature  can  not  authorize  a  municipal  corporation  to  tax,  for 
its  own  local  purposes,  lands  lying  beyond  the  corporate  limits.  WeU$ 
y.  City  of  Wettouy  384. 

LIMITATION  OF  ACTIONS. 

1.  A  right  of  entry  or  of  action  for  the  possession  of  land  may  accrue  to 
a  married  woman.  A  married  woman  having  a  right  of  entry  which 
accrued  before  December  Ist,  1835,  may  bring  her  action  within  twenty 
years  after  becoming  discovert    lUaume  v.  Chambir$,  36. 

2.  Where  in  an  action  for  the  possession  of  land,  the  defence  relied  on  is 
the  statute  of  limitations,  and  the  court  finds  that  in  the  year  1818,  one 
B.,  under  whom  defendant  claimed,  took  possession  of  the  tract  sued 
for,  under  a  deed  of  conveyance  of  the  same,  and  let  it  out  to  various 
tenants  at  various  times  after  the  date  of  the  purchase,  until  his  death  ; 
that  at  all  times  since  his  purchase,  B.,  and  since  his  death  his  repre- 
sentatives have  claimed  the  said  land  and  exercised  ownership  over  it, 
by  entering  upon  it,  by  cutting  timber  and  wood  upon  it,  by  prosecu- 
ting others  for  trespasses  to  the  land,  and  by  constantly  having  an  agent 
living  near  the  land  with  authority  to  superintend  and  protect  it,  and 
rent  it  out,  and  by  regularly  paying  the  taxes ;  that  these  successive 
possessions  were  actual,  continuous,  and  adverse  to  the  plaintifi*  and 
those  under  whom  he  claimed }  heldf  that  these  facts  found  by  the  court 
warranted  a  judgment  for  defendant,  notwithstanding  it  was  also  found 
that  the  land  sued  for  was  not  used  as  a  homestead  or  dwelling,  and 
that  during  B.'s  claim  the  land  was  often  untenanted  and  uncultivated, 
sometimes  for  several  years  at  a  time ;  that  at  such  times  the  fences 
were  thrown  doven  or  destroyed,  and  the  land  lay  open.  (Scott,  J., 
dissenting.)    Menkins  v.  Ovenhou$€,  70. 

3.  Where  parties  have  been  under  disabilities  so  that  their  title  to  land, 
held  adversely,  has  not  been  barred  by  the  operation  of  the  statute  of 
limitations ;  hddy  that  their  failure  to  object  to  the  adverse  occupation, 
and  to  the  making  of  improvements,  ^.,  will  not  estop  them  from  set- 
ting np  title.    I)€»$awn(ir  v.  Murphy,  95. 
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LIMITATION  OF  ACTIOHS— (CMte^) 

4.  WlMTt  As  eonT«]rs  to  B.  eotttigMw  lotey  bj  Mptnto  gnnting  wordi, 
datcriptiimiy  Mid  kabtaduBty  and  B.  baiUi  a  ko«8e  apan  ona  of  tlie 
lota,  aad  makai  aa  aneloaora  aboirt  the  mubm,  and  aecidaatally,  tfarongfa 
■littaka  or  ignoraaca  of  tha  boondariaf,  and  wUbout  any  daaign  of 
taking  poMOition  of  it,  aztenda  tha  anelotura  ofar  upon  tbe  other  lot, 
10  aa  to  ambraea  a  small  portion  of  said  lot  |  hdd,  that  thia  Is  not  a 
poitattion  within  the  maaning  of  onr  statute  of  limitations ;  although 
the  actual  detention— '^psto  peeectio^'— exists ;  there  is  wanting  the 
intention  on  the  part  of  the  possessor,  which  is  necessarj  to  constitute 
a  civil  possession.     CkiUr  t.  Waddiitgham,  206. 

5.  Qaers — Whether  one  who  has  taken  possasalon  of  a  small  portion  of  a 
larger  lot  or  tract  of  land^  under  a  deed^  not  of  the  lot,  bat  merely  of 
whatever  interest  the  grantor  may  be  found  to  have  in  it,  has,  without 
any  thing  more,  a  possession  extending  over  the  whole  lot,  within  tiie 
meaning  of  our  statute  of  limitations,    lb. 

6.  The  exception  in  section  7  of  article  2  of  the  statute  of  limitations  of 
1845,  does  not  apply  where  the  debtor  is  a  non^reHdeut  of  the  state 
when  the  cause  of  action  accrues,  but  only  where,  being  a  resident^  be 
is  absent    Thommi  v.  BUde,  830. 

7.  The  rule  of  the  common  law,  embodied  in  the  maxim  ^^wmUwm  Un^m 
oeaurrU  ngi,''  and  adopted  generally  in  this  country,  appliae  only  to 
the  stats  at  large,  and  not  to  the  political  subdinaiona  therac^  The 
statute  of  limitations  runs  against  tha  municipal  corporations  and  othsr 
anthorttiea  established  to  manage  the  afiairs  of  the  political  sabdivi- 
sions  of  the  state,  as  against  private  individaala.  The  immunity  wu 
at  commoa  law  an  attribute  of  soveraigBty  oaly.  Coamfy  of  SL  Guarkt 
T.  Powdl,  625. 

8.  The  sums  receivad  by  the  several  coanties  of  thia  state  out  of  the  ^road 
and  canal  fund''  under  the  several  acta  of  the  general  aasembly,  (see 
R.  C.  1835,  p.  553 ;  Sees.  Acts,  1836-7,  p.  108-9,)  belonged  exclusive- 
ly to  the  counties,  tiiongh  affected  witii  a  trust  for  local  purposes ;  and 
the  statute  of  limitations  would  run  against  the  said  counties  on  bonds 
executed  in  their  favor  by  parsons  to  whom  portions  of  said  fund  had 
been  loaned.    B, 

9.  "Die  ttLtt  that  the  obligor  of  such  a  bonid  becomes  a  judge  of  tha  county 
court,  before  the  ttme  of  the  limitation,  ten  years,  expires,  will  not  de- 
prive him  of  right  to  set  up  the  statute  aa  a  bar  to  a  raeovery.    J5. 

LOSS  OR  DESTRUCTION  OF  INSTRUMENTS. 

1.  AHhou^  parties  to  a  suit  may  prove  by  ttieir  9wn  oaths  the  loaa  or 
destruction  of  instruments  in  writing  on  which  ttiey  rely,  yet  they  can 
not  be  permitted  themselves  to  testify  mb  to  ^  contenta  oi  such  in- 
fltrumenta.    BeaMoar^9  Adm^r  v.  Xiies,  168. 
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MALICE. 

See  Indictmknt,  6. 

!•  Where  slaoderooB  words  are  fpoken  falsely  of  another,  it  is  unneces- 
sary to  aver  or  prove  express  malice.    Budsou  ▼.  Garner^  423. 

MALICIOUS  KILLING. 

See  Indictment,  5. 
MARRIAGE  CONTRACT. 

See  Community,  2,  3. 

1.  A  stipulation  in  a  marrriage  contract  to  the  effect  that  in  case  the  wife 
should  surviTe  the  husband,  she  should  receire  from  the  estate  of  the 
husband  the  sum  of  $200,  is  ralid  $  such  an  instrument  is  not  a  testa- 
mentary disposition,  but  creates  a  legal  liability  in  favor  of  the  wife, 
and  she  may  bring  suit  on  the  same  after  the  decease  of  her  husband, 
against  his  representatives.     Vogel  v.  VogeP9  jidm%  161. 

MASTER  AND  SERVANT. 
See  Evidence,  15. 

1.  Where  one  employs  a  person,  carrying  on  a  distinct  trade  or  calling,  to 
perform  certain  work  for  him,  the  employee  being  independent  of  the 
control  of  the  employer,  the  latter  is  not  responsible  for  any  injury 
to  third  persons  caused  by  the  negligence  of  the  employee  or  his  work- 
men.   Morgan  v.  BowmwHy  638. 

2.  Where,  however,  the  one  employed  to  superintend  ^e  work  to  be  done, 
is  subject  to  the  control  of  his  principal,  and  is  paid  for  his  services  by 
day  wages,  the  principal  is  responsible  for  injuries  to  third  persons 
caused  by  such  employee  or  his  servants.    A. 

BIEASURE  OF  DAMAGES. 
See  Damages,  2,  3. 

MECHANIC'S  LIEN. 

See  AoEBSMENT,  6,  7. 

1.  An  acceptance,  by  one  having  a  mechanic's  lien  upon  a  building,  of  a 
deed  of  trust  upon  the  same,  to  secure  the  payment,  at  a  future  day, 
of  promissory  notes  given  for  the  debt  which  gave  rise  to  the  lien, 
amounts  to  a  waiver  of  the  lien.    Ocrman  v.  Sagmr,  137. 

2.  Where  a  9eire  faeUu  to  enforce  a  mechanic's  lien  is  issued  against  the 
contractor  who  built  the  building  against  which  the  lien  is  claimed, 
and  also  against  the  owners  thereof,  and  it  appears  on  the  trial  that 
plaintiffs  had  not  given  the  notLee  of  the  claim  of  lien  to  plaintiffii  with- 
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MECHANICrS  LIEN-.(OtmttiMied.) 

in  the  time  required  bj  statute,  the  owners,  howerer,  not  contesting  in 
their  answer  the  validity  of  the  lien  on  the  ground  of  the  want  of  tiie 
requisite  thirty  days'  notice,  and  not  excepting  to  any  act  of  the  court 
during  the  progress  of  the  trial,  and  making  no  motion  in  arrest  of  judg- 
ment or  for  a  new  trial ;  hdd,  tha,^  the  contractor  can  not  be  permitted 
to  attack  the  validity  of  the  lien  on  the  ground  of  a  want  of  timely  no- 
tice, though  he  may  contest  the  plaintiffs'  demand,  so  far  as  the  validity 
and  extent  of  the  debt  is  concerned.  Clark  v.  Brown,  140. 
3.  Under  §  3  of  act  of  February  24,  1843,  (see  Sess.  Acts,  1843,  p.  83,) 
which  provided  that  <^  every  person  who  wishes  to  avail  himself  of 
the  benefit  of  the  preceding  sections,  shall  give  notice  to  the  owner, 
owners^  or  agent,  within  thirty  days  after  the  indebtedness  accrued,  or 
the  completion  of  the  building  or  improvement,"  &c. ;  held,  that  one 
who  gives  notice  of  his  claim  of  lien  for  materials  furnished,  more  tlian 
thirty  days  after  the  indebtedness  for  such  materials  accrues,  has  lost 
his  lien  by  his  delay,  although  such  notice  may  have  been  given  within 
thirty  days  after  the  completion  of  the  buildings.  (Scorr^  J.,  dis- 
senting.)   Patrick  v.  BaUenHne,  143. 

MORTGAGE. 

1.  The  personal  representative  of  a  mortgagor  is  a  necessary  party  to  a 
suit  to  foreclose  a  mortgage.    Jkftlft  v.  SmUh,  502. 

2.  An  understanding  between  vendor  and  vendee,  entered  into  at  the  tiae 
of  sale  of  land,  (being  a  parol  sale  under  which  possession  is  takeo,) 
that  if  within  a  year  the  former  should  repay  to  the  latter  th^  purchase 
money,  with  interest,  then  the  latter  would  reconvey  to  the  fonner, 
constitutes  the  transaction  a  mortgage.     Tibeau  v.  Tibeau,  77. 

MOTION. 

See  Svpaxm  Court,  6. 

MUNICIPAL  CORPORATIONS. 
See  Limitation^  7. 
1.  The  trustees  of  the  town  of  Carondelet  were  empowered,  by  the  act 
of  February  6,  1839,  (Sess.  Acts,  p.  210,)  to  grant  leases  of  the  land 
belonging  to  the  corporation,  and  were  clothed  with  "  all  the  power 
and  authority  necessary  to  carry  into  effect  the  objects  of  the  act,  and 
to  do  all  acts  that  might  be  proper  for  that  purpose  f '  heldy  that  under 
this  act  the  trustees  of  the  town  might,  in  accordance  with  a  town 
ordinance  to  that  effect,  make  leases  containing  a  clause  of  forfeiture 
for  nonpayment  of  rent  reserved,  and  that  such  forfeiture,  when  declar* 
ed  in  proper  form,  could  not  be  relieved  against,  although  no  demand 
of  rent  had  been  previously  made.  The  corporation,  in  its  political 
capacity,  having  required  the  insertion  in  the  lease  of  the  clause  of 
forfeiture,  it  is  as  though  it  had  been  done  by  the  legislature.  (Leo- 
KutD,  J.,  dissenting.)    Taylor  v.  Caromdiltty  105. 
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MUNICIPAL  CORPORATIONS— (Cb»ttfMi€d.) 

2.  The  le^lature  can  not  authorize  a  municipal  corporation  to  tax^  for  its 
own  local  purposes^  lands  lying  beyond  the  corporate  limits.  WelU  v. 
CUy  of  Weston,  384. 


N 


NEGLIGENCE. 


1.  A  bailee^  who  has  a  boat  in  charge  for  the  purpose  of  repairing  it,  is 
bound  to  use  ordinary  diligence  in  its  preservation,  and  is  liable  for 
any  damage  occasioned  by  launching  the  boat  into  the  river  at  a  time 
and  under  circumstances  of  great  danger  which  ought  to  have  been  ^ 
foreseen,  and  which  result  in  the  destruction  of  the  boat,  and  that,  too, 
although  the  actual  destruction  of  the  boat  may  not  take  place  until 
about  twelve  days  after  the  launching,  by  the  breaking  up  of  the  ice. 
Smith  V.  Meegan,  150. 

2.  Where  excavations  are  made  upon  one  of  two  contiguous  lots,  the  pro- 
prietor making  the  same  will  be  responsible  for  all  damage  caused  to 
buildings  or  other  property  upon  the  adjoining  lot  by  reason  of  such  ex- 
cavation having  been  negligently  made.     CharUu  v.  Raiikin^  566. 

3.  It  is  however  erroneous  to  rulejthat  the  proprietor  having  the  excavat- 
ing done  is  bound  to  use  such  care  and  caution  as  a  prudent  man,  ex- 
perienced in  such  work,  would  have  exercised,  if  he  had  himself  been 
the  owner  of  the  injured  buildiug.  Such  a  ruling  tends  to  mislead,  as 
one  who  is  proprietor  of  both  the  contiguous  lots  might  very  prudently 
subject  himself  to  expense  and  inconvenience  for  the  protection  of  his 
building,  that  could  not  justly  be  imposed  upon  one  making  excavations 
upon  an  adjoining  lot  belonging  to  him.    26. 

4.  The  excavator  can  not  set  up  as  a  defence  that  he  used  such  care  as 
his  builder  and  superintendent,  a  skillful  and  careful  person,  deemed 
necessary.  The  decisive  question  is,  whether  there  was  actual  neg- 
ligence in  making  the  excavation.    lb, 

5.  Any  negligence  in  the  performance  of  what  is  lawful  which  causes  loss 
to  another,  is  an  injury  which  confers  a  right  of  action.  Morgan  v. 
Cox,  373. 

6.  The  reasonable  care  which  persons  are  bound  to  take  in  order  to  avoid 
injury  to  others,  is  proportionate  to  the  probability  of  injury  that  may 
arise  to  others.  He  who  does  what  is  more  than  ordinarily  dangerous, 
is  bound  to  use  more  than  ordinary  care.    lb. 

7.  Where  injury  to  another  is  caused  by  an  act  that  would  have  amounted 
to  trespass  vi  et  armU  under  the  old  system  of  actions,  as  where  one  by 
the  negligent  handling  of  a  loaded  gun  kills  another's  slave,  it  is  no  de- 
fence, it  would  seem,  that  the  act  occurred  through  inadvertence,  or 
without  the  wrong-doer's  intending  it;  it  must  appear  that  the  injury    * 
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NEOLIOENCE— (  Ckmiinmtd.) 

done  WM  ifUpUahky    and  vttorlj  witbovt  iMdt  on  tbe  port  of  the 
oUeftd  wrong-doer.    Jft. 

NEW  TRIAL. 

See  Peacticx. 

1.  On  a  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
pence,  the  affidavit  of  the  party  to  the  suit  will  not  itself  loffice;  the 
affidavit  of  the  new  witness  mnst  be  produced  or  its  abeenee  aceouiited 
for.    Boggi  ▼.  Lyndi,  563. 

KOTARY  PUBLIC. 

1.  In  actions  brought  under  the  act  of  March  10,  1849;  (sess.  acts,  1849, 
p.  47,)  before  a  justice  of  the  peace  for  the  recovery  of  personal  prop- 
erty, the  proceedings  must  be  regulated  and  governed  by  article  8  of 
tile  practice  act  of  1849.    McKntgM  v.  CHnnion,  659. 

NOTICE. 

See  PMMistOBT  NoTBS,  2.    Mbchahic's  Lixw,  2,  8.    Pbacticx^  3. 

1.  Poeseseion  of  real  property  under  an  unrecorded  deed  ia  not,  as  a  mat- 
ter of  law,  actnal  •oUee  to  a  subsequent  purchaser,  within  ttie  meaning 
of  our  registry  act     Faugfm  v.  Traef,  415. 

2.  But  a  majority  of  the  court  are  of  opinion  that  it  is  eHdemte  of  notice,  to 
be  submitted  to  a  jury.    26. 

8.  The  aekud  notice  required  by  tiie  registry  act  is  not  eerUttm  knawUd^ 
bat  such  information  as  men  generally  act  upon  in  the  transactions  of 
life.    J». 


PARENT  AND  CHILD. 

1.  Where  a  step-son  continues  to  reside  in  the  family  of  kit  step-father 
after  coming  of  age,  as  before,  the  law  will  not  imply  a  contract  to  pay 
him  for  services  rendered.    Giuntktr  v.  BirkidiPt  Mw^r^  439. 

PARTIES. 

See  Plxadikg. 

PARTITION. 

1.  A.  B.  and  C.  (A.  and  B.  having  husbands  living)  owning  land  in  co* 
parcenary,  an  amicable  partition  is  made  and  equal  shares  allotted  to 
each ;  in  making  the  mutual  conveyances  to  complete  and  perfect  the 
partition,  B.  and  husband  and  C.  convey  to  A.'s  husband  instead  of  to 
A.  herself  $  and  the  deeds  of  A.  and  her  husband  to  B.'s  husband  and 
to  C.  are  so  acknowledged  as  to  pass  only  the  life  interest  of  the  hus- 
band :  kdd^  in  a  suit  by  A.  against  the  heirs  of  ker  deceased  hosband. 
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PARTITION^C  ConHnmed.) 

that  tiiare  ii  no  e^ty  in  her  favor  to  obtain  a  derestitcire  of  the  title 
that  descended  to  the  defendants  from  the  hosband  of  plaintiff.    Pm- 

2.  A  widow's  dower  is  divested  bj  a  sale  In  partition  daring  eoverture^ 
althoogfa  she  is  not  joined  with  her  husband  as  a  party.  (Leonard^ 
J.,  dissenting.)    Lei  v.  LMeU,  202;  Sin  y.  CHty  of  8t.  LomU,  206. 

PARTNERSHIP. 

1.  A  person  who  holds  himself  out  as  a  partner  may  be  charged  as  a  part- 
ner I  and  where  in  a  petition  a  person  is  charged  as  partner,  and  the 
proof  shows  merely  that  he  has  held  himself  out  as  a  partner ;  keld, 
that  this  is  no  variance.    IHppe$  v.  Evant,  157. 

2.  An  arrangement  between  forwarding  and  commission  merchants  in  St. 
Louis,  and  their  correspondents  in  New  Orleans,  that  on  all  sales  of 
produce  shipped  by  the  St.  Louis  house  to  that  in  New  Orleans,  one 
per  cent  of  the  usual  commission  of  24  per  cent,  should  be  returned  to 
the  St  Louis  house,  does  not  constitute  the  two  houses  partners.  Po^ 
mtroy  v.  8(ger$on,  177. 

3.  A  conveyance  of  real  estate  to  W.  W.  P.  &  Co.,  only  operates  to  trans- 
mit the  legal  title  to  W.  W.  P.    Jtrthwr  v.  Wetton,  378, 

4.  Where,  in  a  case  of  the  death  of  one  of  two  partners,  the  survivor  gives 
the  bond  required  by  the  50th  and  51st  sections  of  the  first  article  of  the 
administration  act  (R.  C.  1845,  p.  70),  with  approved  securities;  hdd, 
that  such  survivor  can  not  be  removed  by  the  probate  court  and  deprived 
of  his  right  to  ^e  control  and  management  of  the  partnership  effects, 
on  the  ground  that  he  has,  since  the  giving  of  the  bond,  become  a  non- 
resident of  the  state.    Oreen^9  Adm*r  v.  Virdt^i  506, 

PLEADING. 

See  Phacticx.    Ikdictmxjit. 

1.'  Where  slanderous  words  are  spoken  falsely  of  another,  it  is  unnecessary 
to  aver  or  prove  express  malice.    HndMon  v.  €tar%er^  423. 

2.  Where  a  suit  is  brought  to  enforce  a  trust,  with  reference  to  specific 
property,  and  the  plaintiff  prays  a  devestiture  of  title ;  and  also  prays 
that,  if  the  court  should  refuse  the  first  prayer,  the  rights  of  plaintiff 
and  also  of  defendants  may  be  ascertained  and  a  partition  and  division 
decreed  accordingly :  luldy  that  the  alternative  relief  prayed  is  founded 
on  the  assumption  that  the  cause  of  action  is  wholly  misconceived,  and 
should  not  be  granted.  A  plaintiff  can  not  ask  in  his  petition,  that,  if 
he  should  have  mistaken  his  remedy,  and  should  fail  to  obtain  the  relief 
prayed,  another  and  a  different  cause  of  action  may  be  tried.  Ptn^n^ 
%Hm  V.  Pe%H9mia»y  27. 

8.  The  defendant  may  rely  upon  the  statute  of  fHtuds  as  a  defence  to  a 
petition  for  the  specific  performance  <^  a  parol  contract  to  convey  landy 
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PLEADING— (  OtmHiMied.) 

although  be  does  not  set  it  np  in  his  &nfwer^  but  simply  denies  the  eon- 
tract    Hook  v.  r«ni«r,  333. 

4.  A  note  is  executed  to  three  partners,  two  of  whom  upon  a  settlement  of 
the  partnership  affairs,  for  value,  sell  and  transfer  by  delivery  their 
interest  in  the  note  to  the  third.    Held,  that  the  third  might  sue  on  the 

'      note  in  his  own  name.     Camefox  t.  .imierto*,  347. 

6.  Where  a  party  is  in  possession  of  >  store,  as  a  clerk  or  agent  of  ano- 
ther, his  possession  is  that  of  his  principal.     Coggbv,r%  v.  Simpson,  351. 

6.  Where  a  statute  creates  an  absolute  bar  by  the  mere  lapse  of  time,  with- 
out any  exception,  the  defence  may  be  made  by  demurrer,  if  the  neces- 
sary facts  appear  in  the  petition.     SteUe  v.  Bird,  470. 

7.  Where  a  slave  is  conveyed  to  a  trustee  to  be  held  in  trust  for  the  use  of 
a  married  woman  for  life,  (she  being  entitled  by  the  deed  of  convey- 
ance to  the  possession  of  the  slave,)  and  upon  her  death  for  the  use  of 
the  children  ;  held,  that  the  wife  can  not  in  her  own  name  and  that  of 
her  husband  maintain  an  action  for  the  conversion  of  the  slave.  An 
action  for  the  protection  of  the  legal  ownership  should  be  brought  in 
the  name  of  the  trustee,  or  in  case  of  his  death  or  refusal  to  act,  or  the 
existence  of  any  obstacle  to  the  ordinary  legal  remedy,  a  proper  ease 
for  equitable  relief  might  be  made  and  such  relief  furnished.  JUdurd- 
son  V.  Means,  495. 

8.  Where  in  a  petition  it  was  charged  that  the  defendant,  ^'  without  leave 
and  wrongfully  entered  upon  a  certain  tract  of  land  (describing  it)  of 
which  plaintiffs  were  the  owners  and  in  possession  thereof,  &c.,  and 
took  from  said  premises  a  bouse  thereon  situated,  used  and  employed 
as  a  Methodist  meeting-house  or  church,  and  carried  said  house  off," 
&c. ;  held,  that  an  answer,  in  which  defendant  '*  denies  that  he  wrong- 
fully entered  upon  the  premises  and  took  therefrom  a  Methodist  church 
or  meeting-house  of  said  plaintiffs ;  and  the  defendant  charges  the  fact 
to  be,  that  the  house  spoken  of,  was  his  (defendant's)  property  and  not 
owned  or  claimed  by  plaintiffs,"  (defendant  alto  in  the  answer  claim- 
ing permission  from  one  of  the  plaintiffs  to  ^'  do  as  he  pleased  with" 
said  house,  and  denying  plaintiff^s  possession,)  admits  the  entering  and 
taking  away  of  the  house.    EtiK^  v.  Phillips,  499. 

9.  The  personal  representative  of  a  mortgagor  is  a  necessary  party  to  a 
suit  to  foreclose  a  mortgage.    MiUs  v.  Smith,  502. 

10.  Q^ere,  as  to  the  soundness  of  the  doctrine  laid  down  in  Wood  v.  Steam- 
boat Fleetwood,  (19  Mo.  529,)  that  an  allegation  of  the  value  of  prop- 
erty claimed  by  plaintiff,  or  alleged  to  have  been  destroyed,  &c,  by 
defendant,  is  not  admitted  if  not  denied.    Morgan  v.  Bowman,  538. 

POLICY  OF  INSURANCE. 

1.  Where  a  policy  of  insurance,  in  which  ftre  and  ice  are  excepted  perUs, 
is  renewed  by  an  endorsement  in  which  it  is  stated  that  it  is  '<  under- 
stood that  the  assured  is  not  entitled  to  claim  for  any  loss  or  damage 
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POLICY  OF  INSURANCE— (C<mttti«€<i) 

arising  from  ice  f>  held,  that  a  second  renewal  by  endorsement,  in  which 
it  is  stated  that  the  *^  within  policy  is  renewed/'  ^c,  applies  to  the 
original  policy  and  not  to  the  said  policy  as  renewed  by  the  first  en- 
dorsement A  loss  by  fire  occurring  after  the  second  renewal  is  not 
covered  by  the  policy.    Honich  v.  Ph4xnix  Ituurance  Co,y  82. 

P.OSSESSION. 

See  Slaves,  1, 2,  3.    Notice,  1, 2,  3.    Limitation  of  Actions,  2, 4,  5. 
Conveyance.    Pbincipal  and  Agent,  1,  2. 

POWER, 

See  Forfeiture,  1, 2.  Legislature,  1.  Common,  1.  Agreement,  4. 
1.  An  ante-nuptial  agreement  provided  that  the  future  wife,  at  the  death 
of  her  husband  and  herself,  should  have  ^^  at  her  disposal,  to  dispose 
to  her  son  James,"  certain  personal  property.  Htldy  that  the  wife  had 
a  mere  power  of  appointment;  that  in  no  case  could  she  have  any 
claim  in  her  own  favor  against  her  husband's  estate,  growing  out  of 
this  ante-nuptial  agreement    Jiget  v.  ^tfgee't  Mm%  366. 

PRACTICE. 

See  Supreme  Court.    Costs,  3.    Action  for  Delivery  of  Personal 
Property.    Evidence,  5.    Recognizance^  3. 

1.  Although  parties  to  a  suit  may  prove  by  their  own  oaths  the  loss  or 
destruction  of  instruments  in  writing  on  which  they  rely,  yet  they  can 
not  be  permitted  themselves  to  testify *as  to  the  contents  of  such  instru- 
ments.   Beachboard^M  Adm'^r  v.  Lace,  168. 

2.  Where  an  appeal  is  taken  from  a  justice  of  the  peace  in  a  proceeding 
under  the  landlord  and  tenant  act,  and  the  transcript  is  filed  by  the 
justice  in  the  land  court  \  held,  that  it  is  error  to  dismiss  the  appeal  on 
motion  of  the  appellee,  on  the  ground  that  the  recognizance  stated  the 
appeal  to  be  to  the  law  commissioner's  court,  a  motion  for  leave  to 
amend  the  recognizance  having  been  made  before  the  motion  to  dismiss 
was  disposed  of.  The  court  should  have  permitted  appellant  to  file  a 
good  and  sufficient  recognizance.    Maitkevce  v.  Qlo98,  169. 

3.  Where  a  new  trial  is  granted  on  the  motion  of  defendant,  on  condition 
that  defendant  pay  the  costs,  there  is  no  irregularity  in  allowing  the 
plaintiff  to  amend  the  judgment  (as  by  giving  judgment  for  the  posses- 
sion of  land,  in  accordance  with  the  verdict  of  the  jury,  where,  through 
inadvertence,  a  judgment  for  costs  alone  had  been  entered)  after  the 
order  for  the  new  trial  is  made  and  before  the  costs  are  paid.  B{«- 
menihal  v.  Kurthy  173. 

4.  Where  an  order  granting  a  new  trial  to  a  defendant,  on  condition  of  his 
paying  costs,  is  after  the  lapse  of  several  terms  and  before  the  pay- 
ment of  the  costs  by  defendant,  vacated  on  the  motion  of  plaintiff}  hM^ 
that  defendant  is  not  entitled  to  notice  of  this  motion.    lb. 
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6.  Cma  iflrmedy  beetvM  no  exceptions  were  ti!keii  to  tike  actioii  of  the 
eourt,  Md  no  bill  of  ezeeptioDS  fiM  and  allowed.  SUU  r.  Wudrnw^ 
827 1  .Anet  t.  B*t:A«r,  566. 

0.  A  motion  to  tet  aside  a  judgment  by  default  la  no  part  of  the  record, 
unlets  made  fo  by  ^  bill  of  exceptions.    London  ▼.  £^9  335. 

7.  No  finding  of  facts  is  necessary  upon  an  assessment  of  damages  after 
judgment  by  default.    A. 

8.  Where  a  partitioB  sale  is  set  aside  on  a  motion  which  is  contested  by 
the  purchaser,  it  is  within  the  discretion  of  the  court  to  tax  ttie  costs  of 
the  motion  against  him.    Nttd  r.  SmUk,  349. 

0.  In  a  suit  by  husband  and  wife  under  the  practice  act  of  1849,  the  afB* 
daTit  of  the  hiMbaad  is  a  suflckot  Terification  of  the  petition.  Emu  • 
Imgdon  T.  Hou$ey  365. 

10.  It  is  too  late  to  object  to  the  verification  of  a  petition  when  the  case 
U  caUed  for  trial.    ». 

U.  In  the  circuit  court  on  appeal,  after  an  appearance  and  trial  on  the  mer- 
its before  the  justice,  it  ii  no  ground  for  dismissing  a  proceeding,  com- 
menced under  the  statute  in  ttie  name  of  a  road  overseer  against  a  de- 
linquent hand,  that  the  summons,  which  is  required  to  issue  in  the  name 
of  the  road  overseer  '^  to  the  use  of  the  road  district,"  simply  desenbes 
the  plaintiff  as  ^^road  supervisor,"  without  speeifying  the  district  this 
being  specified  in  the  entry  of  judgment    Slonr  v.  Jfweey,  391. 

12.  Where  the  amount  of  damages  claimed  by  the  plaintiff  in  a  suit  be- 
fore a  justice  is  not  expressly  shown,  the  amount  for  which  he  accepts 
a  judgment  will  be  taken  as  the  amount  claimed ;  and  although  the 
plaintiff  may  in  the  justice's  court  enter  a  rtmUtU%r  for  the  excess  re- 
covered beyond  the  justice's  jurisdiction,  he  can  not  be  permitted  to  do 
this  in  the  circuit  court  on  appeal,  so  as  to  give  jurisdiction.  Batdidor 
V.  J3et«,  402. 

13.  If,  in  order  to  auth<»ize  the  supreme  court  to  reverse  a  judgm^t,  in  a 
case  commenced  before  a  justice,  for  want  of  jurisdiction,  it  must  ap- 
pear that  the  question  of  jurisdiction  vras  raised  and  passed  upon  in  tiie 
circuit  court ;  this  is  sufficiently  shown  by  a  motion  for  a  review  in 
which  objection  is  made,  although  a  motion  for  a  review  is  not  appli- 
cable in  such  a  case.    lb. 

14.  Judgment  reversed  because  it  appeared  from  the  record  that,  after  a 
judgment  for  costs  was  rendered  against  the  plaintiff,  a  final  judgment 
by  default  was  rendered  against  the  defendant  without  his  appearance 
and  without  setting  aside  the  former  judgment  McAianu  v.  MeEtth- 
ry,  413. 

15.  Under  the  practice  act  of  1849,  where  a  statement  of  facts  is  agreed 
upon  by  the  parties,  no  finding  of  facts  is  necessary.  White  v.  Waiktr, 
433. 

16.  Where  a  party  prosecuted  as  a  vagrant  under  the  statute,  (R.  C.  1845,) 
is  discharged,  judgment  for  costs  may  be  given  against  the  informs • 
Jb. 
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n.  In  an  action  against  the  sorttiet  in  a  eonstable's  bond,  the  jadgment 
wae^  under  the  eircumetanceey  reversed  for  the  refusal  of  the  court  be- 
low^ in  the  exercise  of  its  discretion^  to  permit  the  defendants,  after  a 
motion  to  dismiss  overruled  and  before  judgment  by  default,  to  file 
their  answer  setting  up  lapse  of  time  as  a  bar.    Stale  v.  Bird,  470. 

18.  Where  a  cause  is  tried  by  the  court  sitting  as  a  jury,  it  is  not  erroneous 
to  refuse  instructions  asked  by  either  party  to  the  suit  WiUmr  v. 
Clarky  503. 

PRACTICE  AND  PROCEEDINGS  IN  CRIMINAL  CASES. 
See  Indxctmsitt.    Cbimxs  and  Punishmeitts. 

L  Where  a  justice  of  the  peace  is  indicted  for  misdemeanor  in  office,  it  is 
not  necessary  that  the  prosecutor's  name  should  be  endorsed  on  the  in- 
dictment   8taU  V.  Men,  318. 

2.  Whether  a  justice  of  the  peace,  in  improperly  issuing  a  warrant  for  the 
arrest  of  an  individual,  did  the  same  mtMcUmaly,  is  a  question  for  the 
jury.    Jb. 

3.  Where,  after  a  prisoner  has  announced  himself  ready  for  trial,  and  a 
witness  for  the  prosecution  has  been  examined  in  chief — all  the  wit- 
nesses for  the  prosecution  having  been  sworn — it  is  discovered  that  the 
prisoner  has  never  been  formally  arraigned,  and  by  order  of  court  he 
is  then  arraignail  and  pleads  not  guilty,  and  objects  to  any  further  pro- 
ceeding in  the  cause,  asking  that  he  may  be  discharged ;  held,  1st,  that 
it  is  not  erroneous,  to  so  cause  him  to  be  arraigned ;  2d,  that  it  is  not 
erroneous,  the  jury  being  re-sworn,  to  proceed  to  examine  the  wit- 
nesses for  the  prosecution,  without  causing  them  to  be  re-sworn.  State 
v.  Weber,  321. 

4.  An  appeal  on  the  part  of  the  State  can  not  be  taken  in  a  criminal  case^ 
where  judgment  has  been  given  for  the  defendant  on  a  demurrer  to  a 
plea  to  the  indictment.  This  is  not  a  case  within  the  10th  section  of 
article  8  of  act  to  regulate  proceedings  in  criminal  cases.  (R.  C. 
1845,  p.  889.)    State  v.  Rowe,  328. 

5.  It  lies  in  the  discretion  of  the  court,  whether  it  will  compel  the  State 
to  elect  the  count  of  an  indictment  on  which  the  defendant  shall  be 
tried.  (State  v.  Jackson,  17  Mo.  644,  affirmed.)  State  v.  Leonard, 
449. 

6.  The  constitationaiity  of  a  law  establishing  a  new  county  can  not  be  in- 
quired into  upon  a  snotion  to  quash  an  indictment  found  in  a  court  of 
such  county.  (State  v.  Rich,  20  Mo.  393,  affirmed.)  State  v.  York, 
462. 

PRESUMPTIONS. 

1.  The  presumption  of  a  deed  of  conveyance  from  facts  and  circumstan- 
ces, without  the  production  of  the  instnisMnt  or  any  direct  proof  of 
its  tsistencs,  nmi  which  juriss  are  sometimes  permitted,  and,  if  the 


Digitized  by 


Google 


6S4  INDEX. 

PRESUMPTIONS— (  Contiff^ied.) 

facts  warrant,  directed  to  draw^  is  a  disputable  presumption  and  not  a 
conclusive  presumption^  or  pretumptio  j%rU  tt  de  Jurt,  DiBtaunier  ▼. 
M%rpky,  95. 

PRINCIPAL  AND  AGENT. 
See  Mastkb  and  Sebtaict. 

1.  The  agent  who  sells  goods,  of  which  he  is  in  possession,  at  his  own 
property,  may  recover  the  price  in  his  own  name.  Coggbum  r,  Simp- 
$on,  351. 

2.  Where  a  party  is  in  possession  of  a  store,  as  a  clerk  or  agent  of  an- 
other, his  possession  is  that  of  his  principal.    lb. 

3.  A  party  who  is  compelled  to  pay  a  note  which  he  signed  as  security 
for  another,  who  gave  it  for  money  borrowed  by  him  as  ageid  for  a 
third  party,  may  recover  the  amount  directly  from  him  for  whom  the 
money  was  borrowed ;  and  it  makes  no  difference  that  the  agent  did 
not  disclose  his  agency,  or  that  the  money  was  loaned  and  the  note 
signed  by  the  security  upon  his  individual  credit.  Higgint  t.  iMZm- 
ger,  397. 

4.  A  letter  written  by  the  party  sought  to  be  charged  as  principal,  not 
denying  his  liability,  but  regretting  his  inability  to  meet  the  demand,  is 
evidence  sufficient  to  sustain  a  finding  by  a  jury  of  the  fact  of  agency, 
although  written  in  answer  to  a  letter  falsely  stating  that  he  had  signed 
the  note.    26. 

PRINCIPAL  AND  SURETY. 
See  AoaEEMEiTT,  5,  6,  7. 

1.  A  surety  may  contract  as  a  ^^  principal,'^  and  by  so  doing  will  renounce 
the  right  of  setting  up  a  defence  arising  out  of  the  relation  of  prin- 
cipal and  surety.    Picot  v.  SignUkgo,  587. 

PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE. 
See  Mechanic's  Lien,  1. 

1.  It  is  a  good  defence  to  an  action  on  a  promissory  note,  given  as  a  pre- 
mium note  to  an  insurance  company,  that  the  maker  was  induced  to 
give  the  said  note  by  false  representations  of  the  solvency  of  the  com- 
pany, made  with  intent  to  deceive ;  nor  is  it  necessary  that  those  false 
representations  should  be  actually  made  to  the  maker  of  the  note  him- 
self ;  any  false  and  fraudulent  representations  held  out  and  made  to  the 
world  at  large  for  purposes  of  deception,  as  by  the  public  statement  of 
the  condition  of  the  company,  and  relied  upon  by  the  maker  of  the 
note,  will  constitute  a  good  defence.     City  Bank  ▼.  PhUlipt,  85. 

2.  Notice  to  several  directors  of  a  bank,  taking  a  note  by  endorsement^ 
of  fraud  in  l^e  consideration  of  the  note,  is  notice  to  the  bank.  Such 
notice  may  well  be  presumed,  where  some  of  the  directors  of  the  bank 
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are  also  directors  of  an  insuraDce  company,  by  whom  the  note  was 
endorsed  to  the  bank,  and  in  whose  hands  the  note  was  void  for  fraud. 
lb. 

3.  Instruments  in  the  following  forms :  ^*  Due  A.  B.  $100,  to  be  paid  over 
to  him  as  soon  as  collected  at  P.,  now  in  the  hands  of  H.  B.  P.  of 
that  place,''  and  ^*  Due  A.  B.  $34  63  for  goods  purchased  of  him 
while  at  P.,  to  be  paid  as  soon  as  collected  from  my  accounts  at  P.,'' 
are  promissory  notes,  not  mere  conditional  obligations  to  pay.  llie 
words  <<to  be  paid,''  &c.,  merely  prescribe  the  time  of  payment  by 
indicating  the  fund  out  of  which  the  debtor  expects  to  pay,  and  there- 
by securing  to  him  the  delay  necessary  to  render  it  available.  Ubtddl 
if  Pierson  v.  Cunningham,  124. 

4.  When  all  has  been  collected  upon  the  claims  that  can  be  collected  at 
all,  the  notes  become  due  and  payable,    lb. 

5.  A  note  is  executed  to  three  partners,  two  of  whom  upon  a  settlement 
of  the  partnership  affairs,  for  value,  sell  and  transfer  by  delivery  their 
interest  in  the  note  to  the  third.  Held,  that  the  third  might  sue  on  the 
note  in  his  own  name.     Canefox  v.  Henderton,  347. 

6.  Where  a  material  alteration  is  made  in  a  promissory  note  by  one  unau- 
thorized by,  and  without  the  knowledge  or  consent  of,  the  owner  of 
such  note,  the  note  is  not  thereby  avoided  as  against  such  owner.  Zu6- 
bering  v.  Kofdbrechir,  596. 

PUBLICATION. 

See  Supreme  Court,  6. 

RECOGNIZANCE  OF  APPEAL. 

1.  A  voluntary  dismissal  of  an  appeal  by  the  defendant  in  an  action  of 
forcible  entry  and  detainer,  is  a  breach  of  the  condition  of  a  recog- 
nizance to  prosecute  the  appeal  with  effect  and  without  delay,  and  the 
party  aggrieved  may  have  relief  in  an  ordinary  action  on  the  recog- 
nizance.    WUeox  V.  Danieli,  493. 

RECOGNIZANCE,  CRIMINAL. 
See  Practice,  2. 

1.  A  criminal  recognizance  taken  by  a  county  court,  as  such,  must  be  cer- 
tified under  the  seal  of  the  court.  If  taken  by  the  judges,  as  magis 
trates,  it  must  be  certified  by  them,  and  not  by  the  clerk  of  the  court. 
8tak  V.  Zuifle,  467. 

2.  As  to  the  essentials  of  a  criminal  recognizance.    State  v.  Bandolph,  474. 

3.  Where  a  recognizance  is  improperly  certified,  the  defect  may  be  amend- 
ed at  any  time  before  the  objection  is  disposed  of,  on  such  terms  as  will 
protect  the  party  from  bein   prejudiced  by  it.    Jb, 
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RECOGNIZANCE,  CRIHIKAL-KOMteMd.) 

4.  It  U  Dot  MttntUl  to  tlM  irmliditj  of  a  rteogidxtaee  takm  by  •  jnttiee, 
eonditio&td  that  a  ptrty  •kail  appoar  in  court  ''to  aa»wcr  an  indict- 
menty  and  not  depart  without  leave/'  that  it  should  deacribe  the  offence 
with  which  tht  party  ia  charged^  or  atate  the  facta  which  gave  the  joe- 
tice  jnriadiction ;  nor  need  thete  facta  be  itated  in  the  writ  of  tdn 
foeiMM.  It  ia  sufficient  that  they  i^^pea^  on  tiie  files  and  entnet  of  the 
court    A. 

5.  A  demurrer  to  a  ac<ff  fmeUM  upon  a  forfeited  recognisance,  is  not  to 
be  regarded  as  taken  to  what  appears  in  the  writ  or  in  the  recogni- 
xanccy  but  to  what  appears  of  record.    A. 

6.  A  proceeding  bj  sdn  /scfs«  upon  a  forfeited  recognisance,  is  not  a 
civil  action  within  the  meaning  of  the  practice  act  of  IB49y  but  a  mere 
continuation  of  an  existing  proceeding.    Jb. 

REGISTRY  ACTS. 
See  Notice,  1,  2,  3. 

REPLEVIN. 

See  Action  ron  thb  BsLivxnT  of     bbsonal  Pbopebtt. 

RIGHT  OF  ENTRY. 

See  Limitation  of  Actions,  1. 

RIGHT  OF  SUPPORT. 

1.  Although  every  proprietor  of  land  has  a  right  to  the  anpport  of  the  soil 
of  an  adjacent  lot,  as  a  natural  servitude  or  easement,  yet  this  servi- 
tude does  not  impose  upon  the  adjoining  proprietor  the  obligation  of  ^ 
furnishing  an  increased  support  where  lateral  presaure  is  increassd 
by  the  erection  of  buildings,  unless  such  a  right  of  servitude  has  been 
conferred  by  grant  or  the  lapse  of  time.     ChmrU99  v.  Rm%hlii^  566. 

2.  Where  excavations  are  made  upon  one  of  two  contiguous  lota,  the  pro- 
prietor making  the  same  will  be  responsihie  for  all  damage  caused  to 
buildings  or  other  property  upon  the  adjoining  lot  by  reason  of  such 
excavation  having  been  negligently  made.    Jk. 

3.  It  is  however  erroneous  to  rule  that  the  proprietor  having  the  ex- 
cavating done  is  bound  to  use  such  care  and  caution  as  a  prudent  man, 
experienced  in  such  work,  would  have  exercised,  if  he  had  himsdf 
been  the  owner  of  the  injured  building.  Such  a  ruling  tends  to  mis- 
lead, as  one  who  is  proprietor  of  both  the  contiguous  lota  might  very 
prudently  subject  himself  to  e3q>ense  and  inconvenience  for  the  pro- 
tection of  his  building,  that  could  not  justly  be  imposed  upon  one  ma- 
king  excavations  upon  an  adjoining  lot  bdonging  to  him.    A. 

4.  The  excavator  can  not  sst  up  as  a  defence  that  he  used  such  cart  as 
his  builder  and  superintendent,  a  skillful  and  careful  person,  deemed 
necessary.  The  decisive  question  is,  whether  there  was  actual  ne^- 
gence  in  making  the  excavatioB.    Jh. 
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ROAD  OVERSEER. 
See  Ikdictmsitt^  11. 

1.  The  list  of  delinquents^  which  the  road  xnreraeer  is  required  to  place  in 
the  hands  of  the  justice^  (R.  C.  1845^  tit  Roads  and  llighways^  art 
1,  §  45^)  is  for  the  Information  and  gOTemment  of  the  justice,  whose 
duty  it  becomes  to  issut  a  summons  against  such  delinquent,  and  is  not 
intended  as  a  written  complaint  against  the  party  for  his  information. 
No  written  complaint  is  necessary.    &aver  v.  Muncy,  391. 

2.  In  the  circuit  court  on  appeal,  after  an  appearance  and  trial  on  the  mer* 
its  before  the  justice,  it  is  no  ground  for  dismissing  a  proceeding,  com- 
menced under  the  statute  in  the  name  of  a  road  overseer  against  a  de- 
linquent hand,  that  the  summons,  which  is  required  to  issue  in  the  name 
of  the  road  overseer  '^  to  the  use  of  the  road  district,''  simply  describes 
the  plaintiff  as  "  road  supervisor,"  without  specifying  the  district,  this 
being  specified  in  the  entry  of  judgment.    Jb. 

ROAD  AND  CANAL  FUND. 

1.  The  sums  received  by  the  several  counties  of  this  state  out  of  the  ^^road 
and  canal  fund"  under  the  several  acts  of  the  general  assembly,  (see 
R.  C.  1835,  p.  553 ;  Sess.  Acts,  1836-7,  p.  108-9,)  belonged  exclusive* 
ly  to  the  counties,  though  affected  with  a  trust  for  local  purposes ;  and 
the  statute  of  limitations  would  run  against  the  said  counties  on  bonds 
executed  in  their  favor  by  persons  to  whom  portions  of  said  fund  had 
been  loaned.    County  of  8t,  Charles  v.  PowtU,  525. 


aALE. 

9ee  Bill  or  Salv.    Convxtance. 

1.  A.  transferred  to  B.  a  negro  slave,  and  gave  a  bill  of  sale  absolute  on 
its  face,  but  intended  merely  as  a  security  for  indebtedness  of  A.  in 
favor  of  B.  i  the  slave,  although  delivered  to  B.  at  the  date  of  the  bill 
of  sale,  and  retained  by  him  for  a  few  days,  was  permitted  to  remain 
in  possession  of  A.  until  his  death  shortly  after ;  A.'s  administrator, 
upon  the  production  by  6.  of  the  absolute  bill  of  sale,  thinking  B. 
justly  entitled  to  the  slave,  received  from  him  a  sum  of  money  allegea 
to  be  the  balance  of  the  purchase  money  due  A.'s  estate,  and  gave  a 
receipt  for  the  same  and  surrendered  the  slave  to  B.  Held,  that  this 
transaction  did  not  amount  to  a  sale  of  the  slave  by  the  administrator 
to  B.,  nor  did  it  cut  off  the  equity  of  redemption  belonging  to  A.'s 
estate.    PhiUipe  v.  Hunter,  485. 

2.  A  sale  by  an  administrator,  under  an  order  of  the  county  court,  of 
an  equity  of  redemption  In  a  slave,  is  valid,  although  the  slave  is  in  the 
possession  of  the  mortgagee,  who  claims  to  hold  absolutely,  and  refuses 
to  deliver  up  the  riave.    lb.   , 

41 — ^voL.  xxn. 
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SCIRE  FACIAS. 

8m  RBco«NixAircXy  4,  6,  6. 

SEDUCTION. 

1.  In  a  toit  by  a  father  for  the  teduetioD  of  hie  daugbtor^  file  defendaol 
will  not  be  permitted  to  prove  that  the  plaintiff  had  cast  imputationi 
upon  the  virtue  of  hie  own  mother  by  giving  evidence  in  a  former  jodi* 
cial  proceeding  tiiat  she  had  had  an  illegitimate  child  bef<»e  her  mar> 
riagt  with  plaiatiff^s  father.    Chrldir  v.  Ikntj  490. 

SEizm. 

See  CuarxsTy  4. 

SEPARATION  OF  THE  JURY. 
See  Jvvty  1. 

SLANDER. 

1.  Words  charging  a  wc»nan  with  being  a  **  whore'^  are  aetSonable  ftr  sa 
AiffOtt  V.  QwrMTy  423. 

%  An  inuendo  In  the  petition,  ^at  the  defendant  intended  by  such  wordi 
to  charge  the  plaintiff  with  adultery,  being  unnecessary,  may  be  re- 
jected.   i5. 

3.  Where  slanderous  words  are  spoken  falsely  of  aaothe^  it  is  unnecei> 
sary  to  aver  or  prove  express  malice.    /&. 

SLAVES. 

1.  A.  by  instrument  of  writing  not  under  seal,  executed  in  the  year  1838, 
conveyed  to  B.  a  negro  slave  %  A.  retained  possession  of  the  slave  aotil 
his  death  in  1863 ;  iUU,  that  B.  had  no  tiUe  to  the  slave.  Jbaet'  Ji- 
mimMrator  v.  Covfngton,  163. 

2.  Under  the  law  as  it  stood  in  1838,  (see  R.  C.  1835,  p.  588,)  in  order  to 
perfect  a  gift  of  a  slave  so  as  to  divest  the  title  of  the  giver  en^pn  as 
against  himself,  there  must  have  been  either  a  change  of  the  possessioi 
or  a  recorded  instrument  of  the  character  designated  in  the  statott. 
Per  LxoNARD,  J.  (Scott,  J.,  nonconcuning  in  this  doctrine,  holding 
that  a  deed  of  gift  of  a  slave,  under  seal,  will  pass  a  title  to  such  slave, 
notwithstanding  the  said  statute.  Hie  common  law  respecting  gifts 
was  in  force,  notwithstanding  the  statute.)    15. 

3.  A  parol  gift  of  a  slave  to  one  for  life,  remainder  to  her  chOdren,  then 
living,  followed  by  the  possession  of  the  donee  for  life,  is  valid.  Ptm- 
berton  v.  Pembtrton,  338. 

SPANISH  LAW. 
See  CoMMirKiTT. 

1.  The  Spanish  law  superseded  the  French  law  in  the  district  of  Illinois 
(afterwards  Upper  Louisiana)  as  early  as  the  year  1777.  Ontier  v. 
Waddingham,  207. 

2.  By  the  Spanish  law  prevailing  here  as  early  as  1777,  penons  about  to 
ht  married  could  no^  by  marriage  contract,  introduce  a  foreign  law, 
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(as  for  example  the  French  law^)  to  regnlate  their  property  relations 
as  husband  and  as  wife  $  as  by  stipulating  for  the  establishment  of  a 
community  between  the  parties  according  to  the  custom  of  Paris.    Jb. 

3.  By  the  Spanish  law  of  second  marriages^  a  widow,  having  become 
such  when  over  the  age  of  twenty-five  years,  on  her  second  marriage 
forfeited  to  the  children  of  the  first  marriage  all  the  property  that 
she  may  have  acquired  from  her  deceased  husband,  by  a  lucrative 
title,  either  immediately,  or  mediately  through  an  intestate  succession 
to  a  deceased  child  of  the  first  marriage.  Immediately  upon  the  sec- 
ond marriage  the  title  to  the  property  vested  in  the  children,  she,  how- 
ever, retaining  the  usufruct  during  her  life.    i&. 

4.  By  the  Spanish  law  of  succession,  which  prevailed  here  prior  to  Sep- 
tember 1st,  1807,  brothers  of  the  half-blood  would^  in  the  case  of  an 
intestacy,  be  preferred  in  the  succession  to  paternal  aunts,  and  that, 
too,  although  the  intestate  acquired  the  property  from  his  father.  The 
Spanish  law  paid  no  regard  to  the  quantity  of  the  blood  of  the  intes- 
tate in  the  veins  of  one  claiming  to  succeed  to  an  estate,  except  in  the 
ease  of  brothers  and  sisters  of  tiie  whole  Mood  and  theif  descendants, 
who  took  before,  and  to  the  exclusion  of,  tiie  brothers  and  sisters  of 
the  half-blood ;  nor  did  it  pay  any  regard  to  the  line  from  which  the 
property  came,  except  in  the  single  instance  of  a  deceased  broker,  leav- 
ing both  paternal  and  maternal  goods,  and  half-brothers  and  sisters  on 
both  sides.    Jb, 

SPECIFIC  PERFOEMANCE. 

1.  The  defendant  may  rely  upon  the  statute  of  frauds  as  a  defence  to  a 
petition  for  the  specific  performance  of  a  parol  contract  to  convey  land, 
although  he  does  not  set  it  up  in  his  answer,*but  simply  denies  the  eon- 
tract    Hook  V.  Tun^er^  333. 

STATUTE  OF  FRAUDS. 

1.  The  defendant  may  rdy  upon  the  statute  of  frauds  a«  a  defence  to  a 
petition  for  the  specific  performance  of  a  parol  contract  to  convey 
land,  although  he  does  not  set  it  up  in  his  answer,  but  simply  denies 
the  contract    Hook  v.  Tiurntr,  333. 

2.  A  contract  was  made  for  the  sale  of  cattle  ia  the  field  of  tiie  toller. 
The  purchaser  told  the  seller  to  keep  the  cattle  and  feed  them  until  he 
sent  for  them,  at  the  expense  of  the  purchaser.  The  seller  agreed  to 
do  so,  but  told  the  purchaser  that,  if  any  of  them  died,  he  must  bear 
the  loss,  to  which  the  latter  assented.  AM,  no  deliyery  to  take  tiie 
contract  out  of  the  statute  of  fraud.    Kerky  v.  Johnitm,  354. 

SUCCESSION. 

1.  By  the  Spanish  law  of  succession,  which  prevailed  here  prior  to  Sep* 
tember  1st,  1807,  brothers  of  the  half-blood  would,  in  the  case  of  an 
intestacy,  be  preferred  in  the  succession  to  paternal  aunts,  and  that^, 
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too,  although  the  intestate  acquired  the  property  from  hia  father.  Hie 
Spanish  law  paid  no  regard  to  the  quantity  of  the  blood  of  the  intes- 
tate in  the  viens  of  one  claiming  to  succeed  to  an  estate,  except  in  tiie 
case  of  brothers  aud  sisters  of  the  whole  blood  and  their  descendants^ 
who  took  before,  and  to  the  exclusion  of,  the  brothers  and  sisters  of 
the  half-blood ;  nor  did  it  paj  any  regard  to  the  line  from  which  the 
property  came,  except  in  the  single  instance  of  a  deceased  brother, 
leaving  both  paternal  and  maternal  goods,  and  half-brothers  and  sisr 
ters  on  both  sides.     Cutter  v.   Waddinghamf  206. 

SUPPORT. 

See  Right  or  Supfobt. 

SUPREME  COURT. 
See  PaACTicK. 

1.  The  supreme  court  will  notreyerse  a  judgment  on  the  groond  that  the 
court  has  not  permitted  a  party  to  hare  the  opening  and  the  ckmng  of 
the  case  to  the  jury,*  unless  such  refusal  has  produced  a  wrong  to  the 
party.    Tibetm  y.  Tibemn,  TJ. 

2.  Where  eridence  rejected  is  of  too  vague  and  indecisiye  a  character  to 
produce  any  effect  on  the  finding  of  the  facts  by  the  court,  the  supreme 
court  will  not  reverse  the  judgment  of  the  court  below.  Ccmrai  t. 
BeWs  Mm^Ty  166. 

3.  To  induce  the  supreme  court  to  interfere  with  the  finding  of  the  facti 
by  the  lower  court,  such  finding  must  be  clearly  wrong ;  it  is  not  suiB- 
cient  that,  from  the  evidence,  the  finding  might  have  been  different;  it 
must  be  a  strong  case.    lb, 

4.  The  supreme  court  will  not  grant  a  new  trial  on  the  ground  that  the 
verdict  of  the  jury  is  against  the  weight  of  evidence.  Ooets  v.  Jmbij 
170. 

5.  Where  the  damages  awarded  by  the  jury  are  excessive,  and  unwar- 
ranted, the  supreme  court  will  award  a.new  trial,  il  the  ends  of  justice 
will  be  subserved  thereby.    Jb, 

6.  The  Supreme  Court  will  not  disturb  a  judgment  rendered  upon  an  in* 
sufficient  publication,  unless  a  motion  to  set  the  same  aside  has  been 
made  in  the  inferior  court     Woodi,  Ckritty  if  Co,  v.  MoHer,  335. 

7.  The  rejection  by  the  court  trjring  a  cause  of  a  competent  juror  is  no 
ground  for  reversal  in  the  supreme  court,  there  being  no  valid  objec- 
tion to  the  jurors  empannelled.     Wlut  v.  Formt,  344. 

8.  The  supreme  court  will  not  reverse  a  judgment  for  the  giving  ef  an  in- 

struction which  could  not  have  prejudiced  the  appellant,  nor  for  the 
refusal  of  instructions  not  warranted  by  the  evidence.  Poikjf  v. 
Kemp,  409. 
0.  In  an  action  against  the  sureties  in  a  constable's  bond,  (he  judgment 
was,  under  the  circumstances,  reversed  for  the  refusal  of  the  court  be- 
low, in  the  exercise  of  its  discretion,  to  permit  the  deftodants,  after  a 
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motion  to*  dismisB  oyerruled  and  before  judgment  by  default^  to  file 
their  answer  setting  up  lapse  of  time  as  a  bar.    State  v.  Bird,  470. 

10.  The  supreme  court  will  not  reverse  a  judgment  of  a  lower  court  be- 
cause the  verdict  of  the  jury  is  against  the  weight  of  evidence.  HoUU 
day  V.  Mierbury,  512. 

11.  Where  a  cause  is  tried  by  the  court  sitting  as  a  jury^  the  finding  of  the 
facts  should  warrant  the  conclusion  of  law  declared  by  the  court  and 
the  judgment  rendered ;  in  reviewing  the  law  of  a  case  upon  the  facts 
f ound,  the  supreme  court  will  not,  from  the  facts,  as  found,  infer  or 
declare  the  existence  of  other  facts.  Pearce  v.  Bums^  577  ^  Pcarce  v. 
Bobert*y682. 

SURETY. 

See  Pbincipal  and  Surety. 


TAXES. 

See  Jurisdiction,  1. 

TON. 

See  Evidence,  12,  13. 

TROVER. 

1.  A  refusal  to  deliver  up  a  chattel  to  the  owner  on  demand,  without  law- 
ful excuse,  is  a  conversion.     O^Donoghue  v.  Corby ,  393. 

2.  It  is  no  excuse  for  refusing  to  deliver  up  to  the  owner  a  paper  eviden- 
cing a  debt,  that  the  debt  is  not  justly  owing,  nor  can  it  be  imposed  as 
a  condition  to  the  delivery  that  he  shall  refund  what  he  has  abeady 
received  upon  it    lb, 

3.  In  an  action  of  trover,  for  the  conversion  of  a  paper  evidencing  a  debt, 
the  measure  of  damages  is  prima  facie  the  amount  the  paper  calls  for, 
though  this  may  be  reduced  by  showing  payment,  or  that  the  amount 
is  not  justly  due,  or  by  other  evidence  that  the  value  is  less  than  it  pur* 
ports  to  be.    i&.  ^ 

TRUST. 

See  EquiTT,  1,  2.    Deed  op  Trust,  1. 

1.  Semble :  That  lands  acquired  in  this  state  in  exchange  for  land  in  the 
state  of  Illinois,  clothed  with  a  trust  in  the  latter  state,  will  be  held 
subject  to  the  same  trusty  but  the  question  whether  the  land  in  Illinois 

'  is  held  subject  to  a  trust  must  be  determined  by  the  law  of  Illinois. 
Peneenneau  v.  Peneewneau,  27. 
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VARIANCE. 

1.  A  person  who  holds  himself  out  as  a  partner  may  be  charged  u  a  part- 
ner )  and  where  in  a  petition  a  person  is  charged  as  partner,  and  the 
proof  shows  merely  that  he  has  held  himself  out  as  a  partner }  htU, 
that  this  is  no  variance.    Rippey  r,  Evan*,  157. 

VERDICT. 

See  SuriKMi  Covmr,  4,  5. 

VERIFICATION. 

See  PBACTicXy  9,  10. 

w 

WAIVER. 

1.  An  acceptance,  by  one  having  a  mechanic's  lien  upon  a  bnilding,  of  t 
deed  of  trust  upon  the  same,  to  secure  tiie  payment,  at  a  futars  day, 
of  promissory  notes  given  for  the  debt  which  gave  rise  to  the  lies, 
amounts  to  a  waiver  of  the  lien.    Oorwum  v.  Sagmer,  137. 

WARRANT. 

1.  An  allowance  against  a  county  In  favor  of  an  individual,  will  not  hm 
interest  until  the  warrant  has  been  presented  to  the  county  treasurtr  to 
payment,  and  the  treasurer's  endorsement  Is  obtained  that  payment  iras 
not  made  for  want  of  funds  in  the  treasury,  as  required  by  statute. 
Skinner  v.  PlatU  Conniy,  437. 

WILLS  AND  TESTAMENTS. 
See  Mabbiaox  CoRrmACT,  1. 

1.  A  court  of  equity  has  no  jurisdiction  to  reform  a  will  on  the  ground  of 
mistake  by  the  draughtsman  in  drawing  the  same.  Ooodi  v.  Good^ 
518. 

WITNESS. 

1.  In  impeaching  a  witness,  evidence  of  his  general  character  for  trith 
and  veracity,  among  a  majority  of  his  neighbors,  is  inadmisaible. 
Emory  v.  PldUipt,  499. 

WOUNDING. 

See  Crimes  and  PuiasHHXNTs,  3. 
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